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INTRODUCTION. 


The third edition of this work, published in 1851, has 
been long since distributed. The compiler has been 
urged in many quarters to publish another edition. He 
has now the pleasure of complying with the wishes of 
his friends and patrons, by presenting them with a new 
edition in a much enlarged and improved form. It will 
be found a complete digest of the criminal law as it 
now stands. Several important and valuable measures 
have been enacted since the publication of the last edition. 
Among them is the statute for the summary disposal of 
petty larcenies, instead of the dilatory and expensive process 
by indictment. Provision has also been made for the summary 
trial of juvenile offenders, and for the establishment of a refor- 
matory prison, in which, as the statute in its preamble states, 
‘“‘they may be detained and corrected, and receive such in- 
struction, and be subject to such discipline as shall appear most 
conducive to their reformation and the repression of crime.”’ 
Provision too has been made for the erection of a criminal 
lunatic asylum, for the safe keeping of convicts under 
sentence, while insane—and for the confinement of luna- 
tics whose malady may render their being at large dan- 
gerous to public safety. 

Improvement has also been made in procedure upon crimi- 
nal trials, by allowing indictments to be amended in court 
according to the facts given in evidence, so that an offender 
may not escape upon mere technicalities. An act was also 
passed in the last session of the legislature, to extend the 
right of appeal in criminal cases in Upper Canada. It seems 
to have been an anomaly in our criminal code that so just a 
provision should have been so long omitted—-while in civil suits, 
as well as upon summary convictions before justices, the right 
of appeal has been long since conceded. Where the life or 
personal liberty of the accused is at stake, it is but just 
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and reasonable that he should be at liberty to shew if he 
can, good and sufficient cause for a new trial. The whole 
of the above may be considered as decided improvements in 
our criminal code, and will no doubt give general satisfaction 
to the country. 

With respect to the magisterial office, the acts of the 16 
V., cs. 178, 179, simplify and elucidate their duties upon 
indictable offences, and summary procedure. ‘They are 
accompanied by schedules of forms. The whole will be 
found inserted in the present work. By a late statute, the 
office of “county attorney’ has been created—an officer 
whose services at the sessions will be found a valuable acqui- 
sition on crown prosecutions. To him the magistrates are 
also, by the same statute, privileged to resort, should they 
require his advice or aid in matters brought before them for 
preliminary investigation. 

Having thus briefly glanced at the leading measures of 
improvement, the author will conclude with the hope that 
this new edition of the PRovinciAL JusticE will prove a 
useful guide to the magistracy, and worthy of the patronage 
bestowed on its predecessors. 

The law and office of coroner has been added. 7 

The municipal law has been omitted, as a bill is now be- 
fore parliament for its consolidation. It will probably pass 
this session; upon which the existing law will of course be- 
come defunct. 


W. C. KEELE. 
Toronto, 31st May, 1858. 


ee i o mH bal benneiers: a not | 
es | | Ber marie Ny 
Tene Pt ll a ee “pens en, wee 
ates nh Ce iv i ay * me ei eon! 
‘A k fi OL nant De ae Op - er pais hie 
a tent ait oF hototle acrid: ‘alb Dice a 

i G00 Daw ylnk Airey en wie 


arate’ TRE: 
hou ee 4 any es ’ 
| Bd hd wtwedion, aes pita woe tiie ui, 
ey: he | i He bf Sais ish Nn NOL ae 
+ Beatange galt sik ber cdivirong wor & his | + NI A 
ee = » paid une a fieyiwat Marl-piro, 02 joe Pe | 
Pi Wa hoesoaea, wbeagichmubet a Pie 


08 
“Bats d atlas | aa 


, J ae Rh maddy 

it y * 

a th wh oe sla: its, ie ite fala ail bel eens. Calta 
eit aan wee a Nae Aries tN hs thd EA tt G amie Ti ah a 


‘asad 


ee ACAD ITAOD. i baton) 

et. at » fusvare viet Ooh Yo" vasa ya 

ay ! co) bso | 8". re My 4 At es oY reat cnonnarvy A, g a | 

mo al o baat & 0 eR EY WH socoinbstoom OS” 

y re ba Sh antd ren ili 160i lyn he OR ie 

<n ‘ony. fy te meaeae ton) Wh hhh iy, anton ey eA, 
«eet Gebbe an iat ghd a8 tye ha OF a0 epstiowy bela on 

nba 5 ha berets geld 5 VE a, tne cominDliy yoy 

‘pte f. Heiga: Ania hg ae CARL ale peuteh, Fo Troe 28h) i ae 

ik lby yew, ees 4 | ited au FEI ers NHS Ae Ap) Ah ke aL, rae 

Lt 18h) ,5 dean BL. ie ar roils ar ghd, HOuvattgg- Na i ja 

by ek yak Vee Vidal, Oh dedi thence howeobly hie waned ne ae 

a ee gel Gh babe ae Eaumanot! oh: eli 

Be lta ut iB BAB O duno} ree “Agios BO ‘ 

ie | scoot beet. is Boban. <(uroeia) APB toll ahs. Boe 

" malate. Rian hae trai Poh ee 18.0 Tages dd, Bue 

aioe: (ned fet LOEB ell O88 CF ge 


aa 


Homeware on 
ye wd ne Ae iprgten enaa ks. 
haw ‘aon EIA i) SW Som a 

id re. 


ERRATA. 


255. County Court.—The 9 V., c. T is repealed by 20 V., 
c. 58, and the terms altered to the first Monday 
in January, April, July and October. 

347. Forgery.—The 35 G. IIT., c. 5 is repealed by 9 V., c. 34. 

360. Gaols—The 1 V., ¢. 51 is superseded by 20 V., c. 28. 
See title “ Inspectors of Gaols.” 

430. Qualification of Jurors.—§ 4 is repealed by 16 V., c. 
120, and a new provision made reducing the num* 
ber to one-half, instead of three-fourths of the 
inhabitants assessed. 


CORRIGENDA. 


6. Accessory.—For 4 & 5 V., ¢. 27, read c. 26, § 27. 
8. Accident.—For 10 & 11 V. c. 61, read ec. 6. 
26. Amendment.—For 1 W. IV., c. 2, read c. 1. 
29. Appeal.—For term, read terms,* 2nd line from the 
bottom. 

51. Arson._-For 10 & 11 V., c. 5, § 1, read c. 4, § 1. 

16. Attainder.—For 3 W. IV., c. 5, read c. 4. 
126. Census.—For January, 1862, read 1861. 
151. Clerk of the Peace.—Census Act, dele § 14. 
164. Common Schools.—For 18 V., c. 121, read c. 131. 
171. Common Schools.—For 14 & 15 V., c. 3, read c. 111. 
294. Hlections.—For 14 & 15 V., c. T, read 16 V., c. 7. 
308. Hmigrants.—For 16 V., c. 82, read c. 86. 
390. Msh.—For § 24 (second), read § 86, and for 12 V., 

c. 61, read:c. 81. 

362. Gaol Limits.—For 19 & 20 V., ¢. 48, § 201, read § 301. 
871. Habeas Corpus.—For 31 G. IL, ¢. 2,read 31 C. IL, ¢. 2. 
429. Jury.—For 32 G. II., ¢. 1, read c. 2 
430. Selection and Distribution.—For juries, read jurors. 
431. Jury.—For the word members, read numbers. 
435. Grand Jury.—For 14 & 15 V., c. 66, read ¢. 65. 
438. Jury.—lor 3 W. IV., ¢. 4, read c. 3. 
SLT. Land Surveyors.—For 12 V., c. 11, and 85, read ¢. 35. 
507. Malicious Injury.—For 4& 5 V., ¢. 27, § 6, read § 9. 
602. Patent Rights.—For 12 V., c. 22, read c. 24. 
625. Penitentiary.—For 14 & 15 V., c. $1, read ¢. 2, § 1. 
pete 


694. Felony.—For § 34, read 24. 
699. Homicide.—For § 27, read § 8. 
750. Sessions.—For 20 V., c. 70, read c. 28. 
j@s~ The above a ere ohi tl errors can be easily cor- 
rected with a pen. 


* The wae ‘‘terms,’’ is inserted in the Act, but it is clearly a clerical 
error, the word ‘term 2» being intended. 


THE 


MAGISTRATE’S MANUAL. 


A * placed at the head of a Statute, denotes that such Statute relates to Upper Canada 
only, and was passed before the Union. 


ABDUCTION. 


By the 4 & 5V. c. 27, § 19: where any woman shall have 
any interest, whether legal or equitable, present or future, 
absolute, conditional or contingent, in any real or personal 
estate, or shall be an heiress presumptive or next of kin to 
any one having such interest, if any person shall from 
motives of lucre take away or detain such woman against 
her will, with intent to marry or defile her, or to cause her 
to be married or defiled by any other person, every such 
offender and every person counselling, aiding or abetting 
such offender, shall be guilty of felony, and being convicted 
thereof shall be liable-to be imprisoned at hard labour in the 
Provincial Penitentiary for any term not less than seven 
years, or to be imprisoned in any other prison or place of 
confinement for any term not exceeding two years. § 20. 
If any person shall unlawfully take or cause to be taken 
any unmarried girl being under the age of sixteen years, 
out of the possession and against the will of her father or 
mother, or of any other person having the lawful care or 
charge of her, every such offender shall be guilty of a mis- 
demeanor, and being convicted thereof shall be liable to 
suffer such punishment by fine or imprisonment, or by both, 
as the court shall award. 


ABORTION. 
By the 4 & 5 V. c. 27, § 18, administering poison or 


other noxious thing to any woman with intent to procure 
abortion, or unlawfully using any instrument or other 
means whatsoever with the like intent, is made felony, and 
the offender liable at the discretion of the court to be 
imprisoned at hard labour in the Penitentiary for life, or 
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° j : 
any term not less than seven years, or in any other place 
. 5 
of confinement not exceeding two years. , 


ABSCONDING DEBTORS. 


By the Division Court Act, 18 & 14 V. c. 58, § 64, it is 
enacted, that if any person or persons in any county of Upper 
Canada, being indebted in any sum not exceeding twenty- 
five pounds, nor less than twenty shillings, for any debt or 
damages arising upon any contract express or implied, or 
upon any judgment, shall abscond from this Province, 
leaving personal property hable to seizure under execution 
for debt in any county in Upper Canada, or shall attempt to 
remove his, her or their personal property of the description 
above mentioned, * either out of Upper Canada or from one 
county to another therein, or from Upper to Lower Canada, 
or shall keep concealed in any county of Upper Canada to 
avoid service of process, it shall and may be lawful for any 
creditor or creditors of such person or persons, his, her or 
their servant or agent, to make application to the clerk of 
any division court of the county wherein the debtor or 
debtors were or was last domiciled, or where the debt was 
contracted, or to the judge of the county court therein, or to 
any justice of the peace in any county of Upper Canada, 
and upon making or producing an affidavit or affirmation 
to the purport of that in the schedule to this act annexed, 
marked D, (which affidavit or affirmation the said clerks, 
judges, and justices of the peace are respectively hereb 
authorised to administer,) and upon then and there filing 
the said affidavit or affirmation with such clerk or judge, 
or if taken before a justice of the peace, with such 
justice of the peace (whose duty it shall be to trans- 
mit the same forthwith to the clerk of the division court, 
within whose division the same was so made or taken, to 
be filed and kept among the papers in the cause,) it shall 
be lawful for such clerk, judge, or justice of the peace 
forthwith to issue a warrant under his hand and seal, 
directed to the bailiff of the division court within which 
the same was issued, or to any constable of the county, 
commanding such bailiff or constable to attach, seize, take 
and safely keep all the personal estate and effects of the 
absconding, removing or concealed person or persons, of 
what nature and kind soever, liable to seizure under exe- 
cution for debt, within such county, or a sufficient portion 
thereof to secure the sum mentioned in the warrant, with 


* Goods or chattels. 
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the costs of the action, and to return the same forthwith to 
the division court of the division wherein such warrant 
was issued, upon receipt of which warrant the bailiff or 
constable to whom the same may be directed shall (upon 
being paid his lawful fees for levy, mileage, and otherwise 
thereupon, including the fees of appraisement) forthwith 
execute the same, and make a just and true inventory of 
all such personal estate and effects as he shall seize and 
take by virtue thereof, and such bailiff or constable shall 
within twenty-four hours thereafter call to his aid two free- 
holders, who shall first be sworn by such bailiff or consta- 
ble, to appraise the said personal estate and effects so 
seized; and such bailiff or constable shall forthwith return 
the said inventory, which shall be attached to such 
appraisement, to the clerk of the division court of the 
division within which such warrant was issued, and which 
warrant may be in the form of that in the schedule to this 
act annexed, marked H: provided always, that the said 
appraisers shall be entitled to receive for each day they 
may be employed in carrying its enactments into effect the 
sum of two shillings and sixpence each, to be paid in the 
first instance by the plaintiff or plaintiffs, and allowed in 
the costs of the cause: provided always, that proceedings 
may be conducted to judgment and execution in any case 
commenced by attachment under the provisions of this sec- 
tion, in the division court of the division within which the 
warrant of attachment shall issue; and that when proceed- 
ings shall be commenced in any case before the issuing of an 
attachment under the provisions of this section, such pro- 
ceedings may be continued to judgment and execution in 
the division court within which such proceedings may 
have been commenced; and the property seized upon any 
such attachment shall be liable to seizure and sale under 
the execution to be issued upon such judgment, or the pro- 
ceeds thereof, in case such property shall have been sold as 
perishable, shall be applied in satisfaction of such judg- 
ment: provided further, that it shall not be lawful for any 
plaintiff to divide any cause of action into two or more 
suits for the purpose of bringing the same within the pro- 
vision of this section, but any plaintiff having a cause of 
action above the value of twenty-five pounds, for which an 
attachment might be issued under this section if the same 
were not above the value of twenty-five pounds, may aban- 
don the excess, and upon proving his case, shall and may 
recover to an amount not exceeding twenty-five pounds, 
and the judgment of the court in such case shall be in full 
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discharge of all demands in respect of such cause of 
action, and the entry of judgment therein shall be made 
accordingly. 
| SCHEDULE D. 
County of 


A. B. of - in the county of (here state the county) the 
plaintiff (o7 agent, as the case may be) maketh oath and 
saith, that C. D., (the debtor’s name) is (or are) justly 
and truly indebted to (the creditor’s name) in the sum of 

of lawful money of Canada, for (here state the cause 
of action briefly:) and this deponent further saith, that he 
hath good reason to believe, and verily doth believe, that 
the said C. D. hath absconded from this province, and hath 
left personal property liable to seizure under execution for 
debt within the county of ; (or) that the said D. C., is 
(or are) about to abscond from this province, or to leave 
the county of — with intent and design to defraud the said 

(the creditor) of the said debt, taking away personal 
estate liable to seizure under execution for debt; (or) that 
the said C. D. is concealed within the county of to avoid 
being served with process, with intent and design to 
defraud the said (the creditor) of his said debt; and — 
this deponent further saith, that this affidavit (or affirmation 
as the case may be,) is not made, nor the process thereon to 
be issued, from any vexatious or malicious motive whatever. 


Eh Ge 
Signature of deponent. 
Sworn (or affirmed as the case may be,) before me, the 
day of one thousand eight hundred and 
SCHEDULE E. 
\ ‘To A. B., bailiff of the division 


County of | court of the said county of — (or 
(here insert the county) to A. B., a constable of the county 
of) (as the case may be.) 


You are hereby commanded to attach, seize, take and 
safely keep all the personal estate and effects of C. D,, 
(naming the debtor,) an absconding, removing or concealed 
debtor, of what nature or kind soever, liable to seizure 
under execution for debt within the county of (here name 
the county) or a sufficient portion thereof to secure A. B., 
(here name the creditor,) for the sum of (here state the 
amount sworn to be due) together with the costs of his suit 
thereupon, and to return this warrant with what you shall 
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have taken thereupon, to the clerk of the (here state the 
number of the division) division court of the county afore- 
said forthwith :—and herein fail not. 
Witness my hand and seal, the ,dayof 18 
Judge, clerk or justice of the peace, (as the case may be.) 


ACCESSORY. 


An accessory is one guilty of felony, not as a principal, 
but by participation, command, advice or concealment. 
In high treason there can be no accessories, as all con- 
cerned are considered principals. The mere concealment 
of a felony zntended to be committed, does not render the 
concealer an accessory. It is only misprision of felony. 
—2 Haw. c. 29, § 28. 

There are accessories before and after the fact. 

An accessory before the fact is, as Hale defines it, one who 
being absent at the time the crime is committed doth pro- 
cure, counsel, or advise the commission of it; and his absence 
is necessary to constitute him an accessory. 

Accessories after the fact, are those, who knowing the 
felony to have been committed by another, receive, relieve, 
comfort or assist, the felon.—1 Hale, 618. 

But if others accompany the principal to commit a felony, 
and keep within hearing, or upon watch, all are in such case 
deemed principals.—2 Haw. c. 29, § T, 8. 

A wife cannot be accessory to her husband, either before 
or after the fact, unless she be any way guilty of procuring 
him to commit the felony.—2 Haw. 320. 

Anciently, the accessory could not be tried unless the 
principals were attainted; 3 Hd. I.c. 14; but the law in 
this respect has been altered by several statutes, * and now, 
by the 4 & 5 V. c. 24, § 387, accessories before the fact to 
felony at common law, or by statute, shall be deemed 
guilty of felony, and may be indicted and convicted as 
accessory before the fact to the principal felony, either 
together with, or after the conviction of the principal felon, 
or may be indicted for and convicted of a substantive 
felony, whether the principal felon shall or shall not have 
been previously convicted, and may be punished in the 
same manner as any accessory before the fact to the same 
felony, if convicted as an accessory, may be punished, and 
such accessory may be tried and punished by any court 
having jurisdiction to try the principal felon. § 388. Acces- 


*¥1 Ann.c. 9,21. 19G, IL. c. 30. 
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sories after the fact, may also be tried where the principal 
felony was committed, or where the party shall have 
become accessory: accessories not liable to be again 
indicted for the same offence. § 39. Accessories may be 
prosecuted, notwithstanding the principal felon shall die 
or be pardoned, or otherwise delivered before attainder. 
§ 33. In the case of every felony punishable under this act, 
every principal in the second degree, and every accessory 
before the fact, shall be punishable with death or otherwise, 
in the same manner as the principal in the first degree is 
by this act punishable, and every accessory, after the fact 
to any felony punishable by this act, (except only a 
receiver of stolen property), shall, on conviction, be lable 
to be imprisoned for any term not exceeding two years; 
and every person who shall aid, abet, counsel, or procure 
the commission of any misdemeanour punishable under 
this act, shall be liable to be indicted and punished as a 
principal offender. 

By the 4th and Sth V. c. 25, § 54, if any person shall aid, 
abet, counsel, or procure the commission of any offence 
which is by ‘this act punishable on summary conviction, 
either for every time of its commission, or for the first and 
second time only, or for the first time only, every such per- 
son shall, on conviction, before a justice or justices of the 
peace, be liable for every first, second, and subsequent 
offence, of aiding, abetting, counselling, or procuring, to 
the same forfeiture and- punishment to which a person 
guilty of a first, second, or subsequent offience, as a princi- 
pal offender is by this act made liable. 

The 4th and 5th V. c. 27, § 26, also contains a provision 
similar to the 4th and oth V.c. 25, § 54, for the punishment 
of accessories to felonies, &c., under that act. 

And by the 4th and 5th V. c. 27, § 35, principals in the 
second degree and accessories before the fact to offences 
under this act, shall be punishable as the principal in the 
first degree: and accessories after the fact shall be liable 
to imprisonment, not exceeding two years.—See also post 
title, “‘Receivers of Stolen Goods,” “ Explosive Substance.” 
See also further on this subject under the title of “‘Indictable 
Offences,” and “ Summary Conviction.” 


form of sical Wm and Complaint against an Accessory 
before the fact. 
Province oF CaNaDA: 


County of The information and complaint of A. B. 
to wit. of the township of yeoman, taken 
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this day of in the year of our Lord , before 
the ree ufone) of her Majesty’s justices of the peace, 
in and for the said county of , who saith that on the 

day of last, his dwelling house, situate at was 
eee the hour of ten o’clock, in the night of the same day, 
feloniously and burglariously broken and entered, and that 
(describe the property stolen) his property were then ‘and there 
feloniously stolen, taken, and carried away, and that he hath 
just cause to suspect, and doth verily suspect and believe that 
eied Ga aforesaid, labourer, did commit the said felony 
and burglary, and that E. F., of aforesaid, labourer, did 
advise, aid, and abet, the said C. D., in the said felony. 


Sworn before (me) the day and C.D 
year first mentioned. wea? 
A ae 
Warrant thereon. 
PROVINCE OF CANADA: 
County of To all or any of the constables or other 
to wit. peace officers in the county of 
Whereas C. D., of and KE. F.} of have this ae 


been severally charged upon oath before the undersigned (one) 
of her Majesty’s justices of the peace, in and for the said 
county of . For that he, the said C. D., did on the 

day of last, about the hour of ten wr elocle: in the night of 
the same day, feloniously and burglariously break and enter 
the dwelling-house of A. B., situate at , and feloniously 
steal, take, and carry away (describe the articles) the property 
of the said A. B.. and that the. said E. F. did advise, aid and 
abet, the said C. D. in the said felony. These are therefore to 
command you in her. Majesty’s name, forthwith to apprehend 
the said C. D., and E.F., and to bring them before (me) 
or some other of her Majesty’s justices of the peace, in and 
for the said county of to answer unto the said charge so 
preferred against them respectively, and to be further dealt 
with according to law. 


Given under (my) hand and seal this day of in the 
year of our Lord, 185 , at in the county of 
aforesaid. J: «clue 


Warrant to apprehend an Accessory after the fact, for 
harbouring the principal. 


PROVINCE OF CANADA; 


County of To all or any of the constables or other 
to wit. peace officers in the county of 

Whereas C. D., of stands charged this day upon 
oath before the undersigned, (one) of her Majesty’s justices of 
the peace in and for the said county of . For that he 
the said C. D. (stating the offence as above); and whereas G. H. 


hath also this day been charged upon oath before me, the said 
Justice, for that he the said G. H., since the said felony and 
burglary was committed, hath received, harboured and main- 
tained him the said C.D., in the dwelling-house of him the 
said Gretis at aforesaid: he the said G. H. well 
knowing the said C. D. to have committed the said felony and 
burglary. These are therefore to command you in her Ma- 
jesty’s name, forthwith to apprehend the said G. H., and to 
bring him before (me), or some other of her Majesty’s justices 
of the peace, in and for the said county of to answer unto 
the said charge, and to be further dealt with according to law. 
Given under (my) hand and seal, this day of in 
the year of our Lord 185 , at in the county of 
aforesaid. - Fie (1. S.) 


ACCIDENT. 


By 10 and 11 V. ch. 61, im case of death by the 
wrongful act, neglect, or default of any party, such party 
may be sued for damages by the executor or administrator 
of the deceased party, and the amount divided among the 
deceased’s wife and family, as the jury by their verdict shall 
find and direct.—See post title ‘‘ Duel.” 


ACCIDENTS ON RAILWAYS. 


See “‘ Railways.” 


ACQUITTAL. 
And see—“Autrefors Acquit.” 


An acquittal is the deliverance and setting free of the 
accused from the imputation of guilt; as when a prisoner is 
found by a jury not guilty of the offence with which he stood 
charged before them upon his trial.—Deacon’s C. Law, 18. 

Where there is no evidence whatever to affect a party 
who is unjustly made a defendant with others in a prose- 
cution, the judge may, in his discretion, direct the jury to 
acquit him in the first instance, and such an acquittal will 
enable him to give evidence in behalf of the other defen- 
dants.—1 Holt. 275; Gil. Hv. 117; Bull N. P, 285. 

Kvery prisoner upon his acquittal, it has been said, has 
an undoubted right to a copy of the record of such acquittal ; 
and after a demand of it has been made of the proper officer, 
the latter may be punished for refusing to make it out.—R. 
v. Brangan, 1 Leach, 27. 

But if there was probable cause for the indictment, or 
where the acquittal arises from the incompetency of a wit- 
ness, the court will not then permit the prisoner to have 
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a copy of the indictment.—R. v. Quick, 1 Leach, 28, Note 
(a); R. v. Bevan, Ibid 1; Ld. Ray., 253. 


ACTION. 


By Imperial Statute 24 G. II, c. 44. No action 
shall be brought against any constable, or any officer 
acting by his order, for any thing done in obedience to 
any warrant of a justice, until demand made, or left at 
his usual place of abode, by the party intending to bring 
such action, or by his attorney or agent, in writing, signed 
by the party demanding the same, of a perusal or a copy 
of the warrant, and that the same hath been refused or 
neglected for six days after such demand: and if after any 
demand and compliance, any action shall be brought, with- 
out making the justice who signed the warrant defendant, 
on producing and proving such warrant on the trial the 
jury shall give a verdict for the defendant, notwithstanding 
any defect of jurisdiction of the justice; and if such action 
be brought jointly against the justice and constable, &c., 
on proof of such warrant the jury shall find for the con- 
stable ; and if the verdict shall be given against the justice, 
the plaintiff shall recover costs against him, including such 
costs as the plaintiff is likely to pay to the defendant, for 
whom the verdict shall be found. And where the plaintiff 
in such action against a justice shall obtain a verdict, and 
the judge shall certify on the record that the injury was 
wilful and malicious, the plaintiff shall have double costs. 
It is not necessary in the notice that the attorney’s christian 
name should be written in full, but his residence must be 
specifically stated.—T Taunt, 53; 2 Marsh, 367; 3 Bos. 
and Pull. 


By 16 V. c. 180, § 7, no action shall be brought against 
a justice of the peace for any thing done by him in the exe- 
cution of his office, unless the same be commenced within 
six calendar months next after the act complained of § 8, 
nor until one calendar month at least after a notice in writ- 
ing of such intended action shall have been delivered to him, 
or left for him at his usual place of abode, by the party 
intending to bring such action, or by his attorney or agent, 
in which said notice, the cause of action, and the court in 
which the same is intended to be brought shall be clearly 
and explicitly stated; and upon the back thereof shall be 
endorsed the name and place of abode of the party so intend- 
ing to sue; and also the name and place of abode, or of 
business, of the said:attorney or agent, if such notice have 
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been served by such attorney or agent.—See further on this 
subject under the title of ‘ Justices of the Peace.” 


Notice of Action from the Attorney of the Party to a Justice 
of the Peace, for false Imprisonment. 


To A. B., one of Her Majesty’s Justices of the Peace, act- 
ing in and for the County of 
SIR, 

I do hereby, as the attorney of C. D., of , gent., give 
you notice, according to the form of the statute in that case 
made and provided, that I shall, at or soon after the end of 
one calendar month from the time of the service of this 
notice upon you cause a writ of summons to be sued out of 
her Majesty’s Court of Queen’s Bench* at Toronto against 
you, at the suit of the said C. D., for false imprisonment; 
for that you,on or. about the day of last, by warrant 
under your hand and seal, dated the dayof  , did cause 
the said ©. D. to be apprehended and conveyed to the 
common gaol of (as the case may be) and to be there 
imprisoned, and kept and detained there without any reason- 
able or probable cause for a long time, to wit, for the space 
of then next following. Dated this day of ,18 

Yours, &c., 
HK. F., residing at Coty of Toronto, 
Attorney for the said C. D. 


Demand on a Constable of perusal and copy of his warrant. 
To, Mr. C.D. 


I do hereby, as attorney of and for A. B., of , &., 
according to the form of the statute in such case made and 
provided, demand of you the perusal and copy of the warrant, 
by virtue or under colour whereof, you did, on or about the 
day of last, apprehend the said A. B., and carry and 
convey him in custody to and before 8S. P., Esq., one of 
Her Majesty’s Justices of the Peace in and for the County 
of Dated, &c. 

Yours, &c., 
W.T., Attorney for the said A. B. 
City of Hamilton. 
The like on a Gaoler. 
To Mr. A. B. 


I do hereby, as the attorney for EH. F., of , &c., accord- 
‘ing to the form of the statute, &c., (as before) demand of 


* Or the Court intended. 
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you the perusal and copy of the warrant of commitment and 
detainer under which you received into your custody the 
said EK. F. on or about the day of instant. Dated, &c. 


Yours, &c., 
W. T., Attorney for the said E. F. 
City of Hamilton. 


It seems proper that constables should retain their war- 
rants, and not return them to the magistrate, otherwise they 
cannot comply with the directions of the act.—( Toone.) 


ACTS OF PARLIAMENT. 


* By the 41G. IIL, c. 11, it is enacted, that the Secretary 
of this Province shall endorse on every act of the legislature 
which should pass during the then present and every future 
session thereof, immediately after the title of such act, the 
day, month and year, when the same shall have passed, and 
received the royal assent: and such endorsement shall be 
taken to be a part of such act, and to be the date of its 
commencement, when no other commencement shall be 
therein provided. 

* By the 1 W. IV., c. 1, § 2, all acts of the Provincial 
Parliament, public or private, shall be taken notice of judi- 
cially in all Courts of Law in this Province, without being 
specially pleaded; and a copy of such act printed by proper 
authority, shall be taken as sufficient evidence. | 

By the 4&5 V.c. 24, § 50, in cases of indictment or 
summary conviction, the singular number or masculine 
gender shall be understood to include several matters as 
well as several persons, and females as well as males, and 
bodies corporate as well as individuals, unless otherwise 
provided or repugnant to the act; and forfeitures shall be 
payable to a body corporate, if the aggrieved party. 

A penal statute is to be construed according to its spirit 
and the rules of natural justice, not according to its very 
letter.—Rex v. MelIntosh, Easter *T W.IV., Cameron’s 
Digest, p. 55. See also “ Interpretation Act.” 


ADJOURNMENT. 


When a court of sessions of oyer and terminer, and gaol 
delivery breaks up without any adjournment, or upon a 
void one, as being made without the consent of the majority 
of the commissioners, the commission is determined, if no 
time be limited for its continuance, as where it 1s appointed 
pro hac vice only; but if it be granted for a certain time, 
or, quamdiu nobis placuerit, it does not necessarily require 
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any adjournment, and may be holden again on a new sum- 
mons.—2 Haw. ¢. 5, § T. 


AFFIDAVIT. 


An affidavit is an oath of some fact, testified in writing 
and sworn before some person who hath authority to ad- 
minister such oath. The true place of habitation and true 
addition of the deponent must be inserted in the affidavit. | 
—1 Lill. Ab. 44, 46. 

An affidavit ought to set forth the matter of the fact only 
which the party intends to prove by his affidavit, and not to 
declare the merits of the case, of which the court alone is 
to judge.—21 C11 B. f&. 

And the matter sworn to must be positively set forth, with 
all material circumstances attending it, that the court may 
judge whether the deponent’s conclusion be just or not.— 
1 New. Abr. 66. 

Therefore, on a motion to put off a trial for want of-a 
material witness, it must appear in the affidavit that sufficient 
endeavours have been made to have him at the time appointed, 
and that he cannot possibly be present, though he may be, 
on further time given.—7T Mod. 121; Comb. 421, 422. 

When an affidavit is read in court, it ought to be filed with 
the proper officer, that the adverse party may see it and take 
a copy.—Pasch. 1655. 

The affidavit must be made before the judge or commissioner 
of the court where the cause or matter was pending.— Sty. 455. 

An affidavit improperly entitled cannot be read, as no 
indictment thereon will lie for perjury.—WSalk. 461. 

Affidavits in aggravation of punishment are not receivable 
in cases of felony.— fA. v. Hillis, B. § C. 148. 

Any person making or knowingly using a false affidavit, 
purporting to be taken abroad before a foreign magistrate, 
for the purpose of misleading our own courts, is guilty of a 
misdemeanor, in attempting to prevent public justice, and is 
punishable by indictment.—Omealy v. Newall, 8 Hast, 364. 

Affidavit of being prevented by illness from attending the 

Sessions, [to be made by a medical man, if convenient] 
im order to move to continue a party wpon his recogni- 
zance. 
County of ; A. 1s, OL , in the said County; surgeon, 
to wit. maketh oath and saith, that C. D., of ‘ 
yeoman, is confined to his house by severe illness, and that this 
deponent saw the said C. D. this day, and verily believes he 
is incapable of travelling without manifest danger of his life. 
Sworn, &c. A. B. 
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AFFIRMATION. 
See “Oath.” 


AFFRAY. 


An affray signifies the fighting of two or more persons in 
some public place, to the terror of her Majesty’s subjects.— 
3 Inst. 158; 3 Bl. Com. 144; 1 Burn. Just. Affray, 1. 

An affray differs from a riot in this, that two persons only 
may be guilty of it; whereas three persons, at least, are 
necessary to Gon stitute a riot.— Haw. c. 65, § 1. 

Persons going armed with such dangerous and unusual 
weapons as will naturally cause terror to the people, are 
guilty of an affray: which is said to have been always an 
offence at common law, and is eas prohibited by several 
statutes.—1 Haw. c. 638, § 2, 

A constable is not only ela but bound, to suppress 
an affray which happens in his presence; and he may 
demand the assistance of others to enable him to do so, which 
if they refuse, they are punishable by fine and imprisonment.— 
Ibid. 3, 18 

A justice of the peace may, by his warrant, authorise the 
arrest of any person for an affray, and may compel the 
offender to find sureties of the peace. But he cannot do 
this without a warrant, when the affray is out of his view.— 
1 Haw. c. 68, § 18. 

This offence isin general punishable by jine and imprison- 
ment, the measure of which is to be regulated by the 
discretion of the judges, pe to the circumstances of 
the case.—1 Haw. c. 68, § 30 


Indictment for.an Aero, | (Archbold.) 


County of } The jurors for our Lady the Queen upon 

to wit. their oath present, that J. S., late of the 
township of , in the county of , labourer, and J. W., 
of the same, carpenter, on the day of in the year of 


the reign of our Sovereign Lady Victoria, with force of arms, 
in the township aforesaid, in the county aforesaid, and being 
unlawfully assembled together and arrayed in a warlike man- 
ner, then and there, in a certain public street and highway 
there situate, unlawfully and to the great terror and disturbance 
of divers liege subjects of our said Lady the Queen, then and 
there being, ‘did make an affray, in contempt of our said Lady 
the Queen and her laws, to the evil example of ail others in 
the like cause offending, and against the peace of our said 
Lady the Queen, her crown and ‘dignity. 


AGENT. 
By 10 & 11 V., c. 10, § 7, if any agent entrusted, as in the 
we 
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act mentioned, (a) shall contrary to, or without the authority 
of his principal in that behalf, for his own benefit, in viola- 
tion of good faith, make any consignment, deposit, transfer, 
or delivery of any goods and merchandize, or documents of 
title so entrusted to him as aforesaid, as and by way of a 
pledge, (gage,) lien and security, or shall contrary to or 
without such authority for his own benefit, and in violation 
of good faith accept any advance on the faith of any contract 
or agreement to consign, deposit, transfer or deliver such 
goods and merchandize, or documents of title aforesaid, every 
such agent shall be deemed guilty of a mzsdemeanor, and 
being convicted thereof shall be sentenced to suffer such 
punishment by fine or imprisonment in the common gaol for 
any time not exceeding two years, or by both, as the court 
having jurisdiction in such cases shall award: and every 
clerk or other person who shall knowingly act and assist in 
making any such consignment, deposit, transfer or delivery, 
or in accepting or procuring such advance as aforesaid, shall 
be deemed guilty of a misdemeanor, and being convicted 
thereof shall be liable at the discretion of the court, to any 
of the punishments which such court shall award as herein- 
before mentioned. 


AGRICULTURAL AND MECHANICAL SCIENCE. 


By 20 V., c. 32, § 1, the 16 V., c. 11 is repealed, but all 
acts thereby repealed, shall remain repealed and the bureau 
of agriculture, and all agricultural societies, associations and 
boards of agriculture, incorporated, organised or established 
under the said act shall continue except as altered or affected 
by this act. 


BUREAU OF AGRICULTURE. 


§ 2. To continue attached to one of the public departments, 
and the head of such department shall be charged with the 
direction of the said bureau, and be known as the “‘ Minister 
of Agriculture.” § 3. Said minister shall be ex officio member 
of all boards of agriculture; and it shall be lawful for said 
boards to elect from among themselves a president and vice- 
president at their first and annual meetings thereafter. § 4. 
Said minister to receive all applications, descriptions, 
specifications and models for patents for inventions. § 5. 
Said minister shall also be a member of the board of regis- 
tration and statistics in place of the Inspector-General, and 
shall be chairman thereof, and have charge of the census and 


(a) See the act. 
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statistical returns. § 6. It shall be the duty of said minister 
to institute inquiries and collect statistics relating to the 
agricultural, mechanical and manufacturing interests of the 
province, and to adopt measures for disseminating the same: 
and shall submit a report of his proceedings to parliament 
within ten days after the opening of each session. § 7. All 
Boards of Agriculture and other institutions are required to 
answer promptly official communications from the Board of 
Agriculture; and any officer wilfully neglecting to answer 
shall incur the penalty of £10. § 8. The said minister 
’ authorised to appoint persons to inspect the books and accounts 
of any society receiving government aid in connexion with 
said Bureau of Agriculture. 


BOARDS OF AGRICULTURE. 


§ 9. Presidents for the time being of the agricultural as- 
sociations hereinafter mentioned, and all professors of agri- 
culture in chartered colleges, universities, and other educational 
institutions, and the chief superintendents of education in 
Upper and Lower Canada, shall respectively be members ez: 
officio of the Board of Agriculture of their locality. § 10. 
Four members of the said board to retire annually, each seat 
being vacated every alternate year. The name of such 
retiring members to be published in the local agricultural 
journals. § 11. The county agricultural societies, shall at 
their annual meetings in January, nominate four fit and 
proper persons to be members of the said boards, and 
transmit their names to the bureau, and the four persons 
who shall have been nominated by the greatest number 
of societies shall be members in the place of those 
vacating their seats: casual vacancies to be filled up by 
the Governor. § 12. In case of an equality of votes, the 
Minister of Agriculture shall decide, and notify the result to 
the board. § 13. Members of the board to be allowed their 
actual expenses only in attending regular meetings. Hach 
board may appoint a secretary at a reasonable salary. § 
14. The regular meeting of the boards shall be held pur- 
suant to adjournment, or be called by the secretary at the 
instance of the president or vice-president, or upon the written 
request of any three members, and five days’ notice given. 
In the absence of the president and vice-president, a chair- 
man to be appointed protem. Five members to be a quorum. 
§ 15. It shall be the duty of the board to receive the reports 
of agricultural societies, and before granting the certificates 
hereinafter mentioned, to see that they have complied with 
the law; to take measures, with the approbation of the 
minister, to procure and set in operation a model, illustrative, 
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or experimental farm or farms in their respective localities, 
and in connexion with any public school, college, or univer- 
sity, or otherwise, and to manage and conduct the same; to 
collect and establish at ‘Toronto and Montreal, an agricultural 
museum, and an agricultural and horticultural library; to 
take measures to obtain from other countries animals of new 
or improved breeds, new varieties of grain, seeds, vegetables 
or other agricultural productions ; new or improved implements 
of husbandry, or new machines which may appear adapted to 
facilitate agricultural operations, and to test the quality, 
value and usefulness of such animals, grains, seeds, vegetables 
or other productions, implements or machines, and generally 
to adopt every means in their power to promote improvement in 
the agriculture of this province; and said boards shall keep a 
record of their transactions, and from time to time publish in 
such manner and form, so as to secure the widest circulation 
among the agricultural societies, and farmers generally, all 
such reports, essays, lectures and other useful information as 
the said boards may procure and adjudge suitable for pub- 
lication. And if the board shall publish a monthly journal, 
or adopt the agricultural journals now published, agricultural 
societies receiving any share of the government grant shall 
give at least one month’s notice of the time and place of 
holding their exhibitions in such journals. § 16. Said 
boards shall transmit to the bureau, a copy of their resolu- 
tions and by-laws, or other formal proceedings immediately 
after the adoption thereof: and every resolution, by-law or 
other proceeding, involving an expenditure exceeding £10, 
shall not be passed except with the assent of a majority of 
the members. § 17. Boards incorporated with power to 
hold land, &c. 


BOARD OF ARTS AND MANUFACTURES. 


§ 18. Incorporation of “‘the Board of Arts and Manufac- 
tures for Upper Canada.” § 19. Incorporation of a similar 
board for Lower Canada. § 20. Said corporations to con- 
sist of the Minister of Agriculture for the time being, 
(ex officio); the professors of and lecturers on the va- 
rious branches of physical science in all the chartered 
universities and colleges in Upper and Lower Canada; the 
chief superintendents in both sections for the time Being, 
(ex officio); the president for the time being, and one delegate 
from each of the Boards of Trade; the presidents of and 
delegates from each of the incorporated Mechanics’ Institutes, 
or of any incorporated arts associations qualified as herein- 
after mentioned, in Upper and Lower Canada, to be chosen 
annually as hereinafter provided. § 21. Said corporations 
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empowered to hold real or immoveable property for corporate 
purposes. § 22. The Board of Trade in each city and town 
in Upper Canada, authorised at its first meeting in January, 
annually to elect and accredit one of its members to the 
Board of Arts, &c., for Upper Canada. § 23. Contains a 
similar provision with respect to the Boards of Trade in 
Lower Canada. § 24. Hach incorporated Mechanics’ In- 
stitute in both sections, authorised at its first meeting in 
January, annually, to elect and accredit to said Board of 
Arts, &c., one delegate for every twenty members on its roll, 
being actual working mechanics or manufacturers. Provided 
that such Mechanics’ Institute shall have contributed to the 
funds of such board, at least one tenth of the government aid 
to such institute for the year previous. § 25. The auditor shall 
transmit to the Board of Arts, &c.,in March annually, state- 
ments of the number of members on the books, and the revenue 
of each institute, exclusive of provincial aid. § 26. The names 
of the delegates to be transmitted by the secretary of the 
institute, to the secretary of the proper boatd, with affidavit 
by the secretary of such institute, sworn before a justice, of 
the names of all the members on the roll, being actual work- 
ing mechanics or manufacturers, and having paid subscriptions 
of at least 5s. each to its fund for the last year. § 27. It 
shall be the duty of the Board of Arts, &c., to take measures 
with the approbation of the Minister of Agriculture to collect 
and establish at Toronto and Montreal for the instruction of 
practical mechanics and artizans, museums of minerals and 
other material substances and chemical compositions suscep- 
tible of being used in mechanical arts and manufactures, 
with models of works of art, and of implements and machines 
other than implements of husbandry, and free libraries of 
reference, containing books, plans and drawings, selected 
with a view of imparting useful information in connexion with 
mechanical arts and manufactures, to take measures to obtain 
from other countries new or improved implements and ma- 
chines (not agricultural), to test the quality, value and usefulness 
of the same, and generally to adopt every means in their power 
to promote improvement in mechanical arts and manufactures. 
And the Minister of Agriculture may cause duplicates or co- 
pies of patented inventions to be placed in the model room, 
museums or libraries of said Board of Arts, ce. Said boards 
authorised with the consent of the Minister of Agriculture 
to establish in connexion with their museums, model rooms 
or libraries, schools of design for women, on the most ap- 
proved plan, and furnished and supplied in the most complete 
and appropriate manner, that the funds at their disposal 
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may admit of ; also to found schools or colleges for mechanics, 
and to employ competent persons to lecture: and said boards 
shall keep records of their transactions and publish the 
same. § 28. Said Board of Arts, &c., authorised to make 
by-laws, copies of the same to be transmitted to the Bureau 
ot Agriculture. § 29. Said Board of Arts, &c., to meet at 
Toronto and Montreal, four times a year, viz., on the first 
Tuesday in January, April, July and October, provided 
the same be not a holiday, in such case the next day 
thereafter. Special mectings may be called by the 
president, or in his absence the vice-president, whenever 
he may deem it necessary, or upon the requisition of any 
ten members, in the interval between any two quarterly 
meetings, upon seven clear days’ notice to be given by the 
secretary of the board. § 30. Each board at its quarterly 
meeting in January each year, to elect a president, vice-presi- 
dent, and a secretary and treasurer for the ensuing year, 
appoint a sub-committee of not less than five nor more than 
nine of their number for the management of affairs. The 
president and vice-president to be ea officio members of such 
sub-committee, and a majority to be a guorum. 


AGRICULTURAL ASSOCIATIONS. 


§ 31. The members of the Boards of Agriculture and of the 
Boards of Arts and Manufactures, the presidents and vice- 
presidents of all lawfully organised county Agricultural 
Societies, and of all Horticultural Societies, and all subseri- 
bers of five shillings annually, shall constitute an agricultural 
association for that section. § 32. Members of the Board of 
Agriculture, and of the Board of Arts and Manufactures, 
and the president and vice-presidents of county societies and 
Horticultural Societies (or any two members appointed 
directors instead of its president and vice-president) shall be 
the directors of such agricultural associations and may elect a 


[or conclusion see page 861. | 


ALE-HOUSKHS. 


The power of licensing houses of this description was 
formerly vested in justices of the peace, but is now vested 
in the municipal authorities, who are by law authorised to 
make by-laws regulating the same, and imposing duties, &c. 


ALIENS. 


An alien is one, generally speaking, who is born in a 
foreign country out of the allegiance of the king.—4 Bl. 
Com. 342. 
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But by 7 Ann, c. 5; 5 G. IL. ec. 21; and 13 G. III. ¢. 
21, all children born out of the king’s legiance whose 
fathers or grandfathers by the father’s side were natural- 
born subjects, are deemed to be natural-born subjects them- 
selves, to all intents and purposes; unless their said ances- 
tors were attainted or banished beyond the sea for high 
treason; or were, at the birth of such children, in the service 
of a prince at enmity with Great Britain. 

The children of aliens born in the king’s dominions, are 
natural-born subjects, unless the alien parents are acting in 
the realm as enemies; for it 1s not celum nee solum which 
gives them the rights of Hnglishmen, but their being born 
within the allegiance and under the protection of the king. 
—T Oo. 18 A.; 1 Bl. Com. 374. 

When an alien is indicted for any crime, the jury should 
be one half foreigners, if so many are found in the place; 
but this privilege does not hold in treason, since aliens are 
holden to be not the proper judges of what is the breach of 
the allegiance due to a British Sovereign.—4 Bl. Com. 852. 

An alien residing in this country, may be indicted for 
high treason, if he aid even his own countrymen in acts of 
hostility to this kingdom.—1 Haw. ec. 17, § 5; Fost. 185. ; 
Salk. 46; 2 Ld. Ray, 282; Hast. P. C. 58. ‘ 

A conveyance in fee to an alien is not void, but he holds 
for the benefit of the crown, and is entitled, as against all 
others, until the land is seized into the hands of the Queen 
on office found; and if a subject be a trustee for an alien, he 
has the legal estate und the Queen is entitled to the profits ; 
and a person claiming through an alien may have the benefit 
of the crown; and semble, a person claiming lands under a 
sheriff ’s deed sold at the suit of an alien, is entitled to recover 
in ejectment, notwithstanding stat. 5, G. II., it being neces- 
sary to take the objection of alienage, if available at all, 
before execution.—Cameron’s Digest, p. 0. , 

A person who was born in the United States before the 
revolution, and has continued to reside there since, is an 
alien, and cannot maintain an ejectmentin this country. —J0. 

Various provincial statutes (a), have been from time to 
passed‘in favour of aliens domiciled in this province, but as 
these statutes were limited in their operation with respect to 
time, it has been deemed expedient by the legislature to pass 
a general law on the subject, under which aliens now coming 
into the province, and complying with the requisitions of the 


(c) 9 G.I1V., ¢. 21; 1 W. IV., 0. 7: 2 W. lV.,0 7%; 2: V.,¢ 20; 4V., 
7; 10,12, Vi, 112 
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act may acquire the rights and privileges of British born 
subjects. 

The statute referred to is the 12 V. ¢. 197 (a reserved act 
passed the 3rd May, 1849, the royal assent being given 
thereto the 6th October, 1849, and proclaimed the 23rd 
November, 1849.) 

By this stavuate, the former act 8 V. c. 107, (in the act called 
the 9 V. c. 149,) is repealed. . 

§ 2 enacts, that all aliens who had their settled place of 
abode in either of the late provinces of Lower or Upper 
Canada, before the tenth day of February, in the year of our 
Lord, one thousand eight hundred and forty-one, and who 
are still resident in this province, shall be, and are hereby 
admitted to, and confirmed in all the privileges of British 
birth, and shall be deemed, adjudged, and taken to be, and to 
have been natural-born subjects of her Majesty, to all intents 
and purposes whatsoever, as if they and every of them had 
been born in this province, and that the children or more 
remote descendants of every such person who may be dead, 
shall be and are hereby admitted to the same privileges which 
such parents or ancestors, if living, could claim under this 
act: provided always, nevertheless, that none of such 
persons (except females) who have not taken the oath or 
affirmation of allegiance before some of her Majesty’s 
justices of the peace or other person duly authorised by law 
to administer the same, shall be entitled tothe benefit of this 
act unless they shall take such oath or affirmation before such 
justice or other person as aforesaid. 

§ 3. That all aliens who had their settled place of 
abode in this province, on the tenth day of February, in 
the year of ‘Our Lord, one thousand eight hundred and 
forty-eight, not being of either of the descriptions of 
persons before mentioned, who shall have resided or shall 
continue to reside therein or in some other part of her 
Majesty's dominions, until they shall have been resident 
inhabitants thereof for the space of seven years continually, 
without having been during that time stated residents in any 
foreign country, shall be, and are hereby admitted to all the 
privileges of British birth, and shall be decmed, adjudged, 
and taken to be and to have been natural-born subjects 
of her Majesty to all intents and purposes whatsoever, 
as if they and every of them had been born in this 
province: provided always, nevertheless, that none of 
the persons described in this clause (except females), who 
have not taken the oath or affirmation of allegiance before 
some of her Majesty's justices of the peace, or other 
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person duly authorised by law to administer the same, shall 
be entitled to the benefit of this act, unless they shall take 
such oath or affirmation before such justice of the peace or 
other person as aforesaid. 

§ 4. That every alien now residing in, or who shall 
hereafter come to reside in, any part of this province, 
with intent to settle therein, who, after a continued resi- 
dence therein for a period of seven years or upwards, shall 
take the oaths or affirmations of residence and allegiance 
(or the oath of affirmation of residence only if a female) 
and procure the same to be filed of record ag hereinafter. 
prescribed, so as to entitle him or her to a certificate of 
naturalization as hereinafter provided, shall thenceforth enjoy 
and may transmit all the rights and capacities which a 
natural-born subject of her Majesty can enjoy or transmit. 

§ 5. That every such alien shall take and subscribe the 
following oath of residence, or being one of those persons 
who are allowed by the laws of this province to affirm in 
judicial cases, shall make affirmation to the same effect, 
that is to say: 


Oath of Residence. 


“T, A. B., do swear (or. being one of the persons allowed by law 
to affirm in judicial cases, do affirm) that I have resided seven 
years in this province, with intent to settle therein, without 
having been during that time a stated resident in any foreign 
country. So help me God.” 


And every such alien being a male shall also take and 
subscribe the following oath of allegiance, or being one of those 
persons who are allowed by the laws of this province to 
affirm in judicial cases, shall make affirmation to the same 
effect, that is to say: 


Oath of Allegiance. 


“J, A. B., do sincerely promise and swear (or, being one of 
the persons allowed by law to affirm in judicial cases, do affirm) 
that I will be faithful and bear true allegiance to her Majesty 
Queen Victoria, as lawful Sovereign of the United Kingdom of 
Great Britain and Ireland, and of the Province of Canada, 
dependent on, and belonging to the said United Kingdom, 
and [ will defend her to the utmost of my power against all 
traitorous conspiracies and attempts whatever which shall be 
made against her person, crown and dignity; and that | will 
do my utmost endeavour to disclose and make known to her 
Majesty, her heirs and successors, all treasons and traitorous 
conspiracies and attempts which I shall know to be against her 
or any of them; and all this I do swear without any equivoca- 
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tion, mental evasion, or secret reservation, and renouncing all 
pardons and dispensations from any personor petsons whatever 
to the contrary. So help me God. 


Which oath or oaths, or affirmation or affirmations, shall be 
taken and subscribed by the said alien, and shall be duly 
administered to him or her, by or before any justice of the 
peace or any person having ex officio the power and authority 
of a justice of the peace within the city, town, parish, village 
or township in which the said alien may reside, which said 
justice of the peace or person having such power as afore- 
said, shall thereupon grant unto the said alien a certificate of 
residence, setting forth that such alien has taken and sub- 
scribed the said oath or oaths, or affirmation or affirmations, 
and (if the fact is so) that such justice or person having such 
power as aforesaid, has every reason to believe that such 
alien had been so resident within the province for a period 
of seven years or upwards; that he or she is a person of 
good: character, and that there exists to the knowledge of 
such justice or person having such power as aforesaid, no 
reason why the said alien should not be granted all the 
rights and capacities of a natural-born British subject. 


§ 6. That it shall-be lawful for the said alien to present 
the certificate of residence from the said justice of the 
peace, or other person as aforesaid, to the court of quarter 
sessions of the peace, or the recorder’s court of the district, 
county or city within the jurisdiction of which he shall 
reside in Upper Canada, or to the circuit court in and for 
the circuit within which he shall reside in Lower Canada, in 
open court, on the first day of some general sitting thereof, 
and it shall thereupon be the duty of such court to cause the 
same to be openly read in such court; and thereupon, if in 
the interval the facts mentioned in the said certificate of 
residence shall not be controverted, or any other valid 
objection made to the naturalization ‘of such alien, it shall 
and may be lawful for such court, on the last day of such 
general sitting, to direct that such certificate of residence 
shall be filed «f recor { in the said court, and thereupon such 
alien shall be thereby admitted and confirmed in all the 
rights and privileges of British birth, to all intents, construc- 
tions and purposes whatsoever, as if he or she had been born 
within this province. 

§ 7. That every such person shall be thenceforth entitled 
to receive a certificate of naturalization under the seal of 
such court and the signature of the clerk thereof, that he 
or she hath complied with the several requirements of this 
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act; which certificate of naturalization may be in the fol- 
lowing form, or to the like effect, that is to say: 


CANADA 
Circuit, 
or 
District of 
or 
County of 
or 
City of 
To wit: : 


In the Court of 

Whereas A. B., of, &c. (describing him or her as formerly of 
such a place in this province, and adding his or her addition) 
hath complied with the several requirements of a certain act 
of the parliament of this province passed in the - year 
of the reign of her Majesty Queen Victoria, intituled, « An 
Act,” (insert the title of this act) and the certificate thereof had 
been this day read in open court, and thereupon, by order of 
the said court, duly filed of record in the same, pursuant to the 
directions of the said act; these are therefore to certify to all 
whom it may concern, that under and by virtue of the said act, 
the said A. B., hath obtained all the rights and capacities of a 
natural born British subject within this province, to have, hold, 
possess and enjoy the same within the limits thereof, upon, 


from, and after the day of (the day of 
jiling the certificate of residence) in the year of our Lord, one 
thousand eight hundred and this certificate, therefore, 


is hereby granted to the said A. B., according to the form of the 

statute in such cases made and provided. 
Given under my hand and the seal of the said court, this 
day of : in the year of our \Lord, one 


thousand eight hundred and 
Signature, CHB. 
Clerk: of the Peace, 
(or, Clerk of the Recorder’s Court, or Clerk of the Circuit 
Court, as the case may be.) 

§ 8. that a copy of the said certificate of naturalization 
may, at the option of the party, be entered and registered 
in the registry office of any county or division of a county 
within this province, and a certified copy of such registry 
shall be sufficient evidence of such naturalization in all 
courts and places whatsoever. 

§ 9. Provided always, and be it enacted, that it shall be 
lawful for any alien entitled to be naturalized under the 
provisions of the second or of the third section of this act, to 
take the oaths or affirmations of residence and of allegiance, 
and to obtain certificates as aforesaid in the same manner as 
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aliens entitled to be naturalized under the provisions of the 
fourth section of this act only, with the same effect to all 
intents and. purposes. 

§ 10. That any woman married, or who shall be married 
to a natural born British subject, or person naturalized 
under the authority of this, or any other, or former act 
either pf this province or either of the late provinces of 
Lower or Upper Canada, shall be deemed and taken to be 
herself naturalized, and to have all the rights and privileges 
of a natural born British subject. 

§ 11. That the said justice of the peace, or other per- 
son as aforesaid, for. administering the oath or oaths or 
affirmation or affirmations above mentioned, shall be en- 
titled to recover and receive from the person to whom 
the same may be administered, the sum of one shilling 
and three pence, and no more; and that the clerk of the 
peace or clerk of the recorder’s court, or clerk of the circuit 
court shall, for reading and filing the certificate of residence, 
and preparing and issuing the certificate of naturalization 
under seal of the court, be entitled to recover and receive 
from such person, the sum of one shilling and three pence, 
and no more; and that the registrar of the county, shall, tor 
recording the said last mentioned certificate, be entitled to 
recover and receive from such person, the sum of one shilling 
and three pence, and a further sum of one shilling and three 
pence for every search and certified copy of the same, and 
no more. 

§ 12. That from and after the passing of this act, 
every alien shall have the same capacity to take, hold, 
possess, enjoy, claim, recover, convey, devise, impart 
and transmit real estate in all parts of this province, as. 
natural born subjects of her Majesty, in the same parts 
thereof respectively ; provided always, that nothing herein 
contained shall alter, i impair, or affect, or be construed to 
alter, impair, or affect in any manner or way whatsoever, 
any right or title legally vested in or acquired by any person 
or persons whomsoever previous to, or at the time of the 
passing of this act. 

§ 13. Provided always, and it is hereby declared, that the 
privileges of naturalization imparted by his act to the 
several classes of persons herein mentioned, are imparted to 
such persons respectively, on the respective terms and con- 
ditions herein stated and set forth, and to be by such persons. 
exercised and enjoyed within the limits of this province, 
according to the true intent and meaning of an act passed in 
the parliament of the United Kingdom of Great Britain and 
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Ireland, in the tenth and eleventh years of her Majesty’s 
reign, and intituled, An Act of Naturalization of Aliens. 

§ 14. That nothing in this act contained shall be 
taken to repeal or in any manner affect or interfere 
with a certain act of the legislature of Upper Canada, 
passed in the fifty-fourth year of the reign of his late Majesty 
King George the Third, intituled An Act to declare certain 
persons therein described Aliens, and to vest their estates in 
his Majesty, or any procedings had under the said act. 

§ 15. That any person who shall wilfully swear falsely 
or make any false affirmation under the authority of 
this act, before any justice of the peace, or before any 
person having ex officio the power and authority of a jus- 
tice of the peace, as aforesaid, shall be deemed guilty 
of wilful and corrupt perjury, and every such person shall, 
on conviction thereof, in addition to any other punishment 
authorised by law, forfeit .all the privileges and advantages 
which he or she would otherwise by making such oath or 
affirmation have been entitled to under this act, but the 
rights of others in respect to estates derived from, or held 
under him or her, shall not thereby be prejudiced, excepting 
always such others as shall have been cognizant of the 
perjury at the time the title by which they claim to hold 
under him or her was created. 


ALLEGIANCE. 


Allegiance is the tie which binds the subject to the king, 
in return for the protection which the king affords the sub- 
ject.—1 BI. Com. 396. And there is an implied, original 
and virtual allegiance owing from every subject to his sove- 
reign, although the subject never swore any oath or allegiance 
in due form—2 Inst. 121; 1 Bl. Com. 868—which, upon 
the death of the king in actual possession of the crown, is 
due to his heir and successor before his coronation—38 Inst. 
Th Haley 61) 1029 Lfaw., co tT, § ‘19. 

Allegiance is of two sorts, the one natural, and the other 
local ; the former being perpetual, the latter only temporary. 

Natural allegiance is such as is due from all men born 
within the king’s dominions immediatelygupon their birth; 
and this cannot be forfeited, cancelled or altered by any 
change of time, place or circumstance, nor by any thing but 
the united concurrence of the legislature.—1 Bl. Com. 359; 
2 P. Wm. 124; 1 Hale, 68, 96; Fost. T. 

Local allegiance is such as is due from an alien or stranger 
born, for so long a time as he continues within the king’s 
dominions and protection; and this ceases the instant such 
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stranger transfers himself from this kingdom to another.—1 
Bl. Com. 370. 


Oath of Allegiance. 


I, A.B., do sincerely promise and swear, that I will be faith- 
ful and bear true allegiance to her Majesty Queen Victoria, as 
lawful Sovereign of the United Kingdom of Great Britain and 
Ireland, and of this province dependant on and belonging to 
the said kingdom, and that I will defend her to the utmost of 
my power against all traitorous conspiracies or attempts what- 
ever which shall be made against her person, crown and 
dignity ; and I will do my utmost endeavour to disclose and 
make known to her Majesty, her heirs or successors, all treasons 
or traitorous conspiracies and attempts which I shall know to 
be against her, or any of them; and all this I do swear, without 
any equivocation, mental evasion, or secret reservation, and 
renouncing all pardons and dispensations from any person or 
power whatsoever to the contrary—So help me God. : 


By 13 & 14 V. ¢. 18, § 3, it is enacted that the above 
form of oath and no other shall be that, of the oath of alle- 
giance to be administered to and taken by all persons in this 
province who, either of their own accord or in compliance 
with any lawful requirements made on them to take the oath 
of allegiance to her Majesty, or in obedience to any statute, 
shall be willing or desirous to take the same; and the power 
to tender or administer such oath is hereby declared to be 
vested in all magistrates and other officers now lawful autho- 
rised, or hereafter to be lawfully authorised, either by virtue 
of their office or by special commission from the crown for 
that purpose, to administer the oath of allegiance in this 
province or any part thereof, | 


AMENDMENT. 


* By 1 Wm. IV. c. 2, itis enacted, that any judge of any 
court of oyer and terminer and general gaol delivery, (if 
such court or judge shall think fit) may cause the record on 
which any trial may be pending before any such court, in 
any indictment or information for any misdemeanor, when 
any variance shall appear between any matter in writing or 
in print produced in,evidence and the recital or setting forth 
thereof upon the riff is pending, to be forthwith amended 
in such particular by some officer of the court. 

See also title “‘ Indictment.” 


AMNESTY. 


By 12 V. c. 13, a free pardon is granted to all. persons 
in regard to the rebellion in 1837 and 1838; and by § 2, all 
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lands and tenements, goods and chattels, forfeited to the 
crown, are restored to the offender, excepting those actually 
seized and sold under lawful authority, in consequence of 
any such forfeiture or attainder, by any public officer or 
minister of justice; and by the same clause, corruption of 
blood, and forfeiture wrought by such attainder, are taken 
away. 
ANATOMY. 


By 7 V. ¢..5, entitled ‘An Act to regulate and facilitate 
the Study of Anatomy,” § 1. Enacts that the bodies of per- 
sons found dead publicly exposed, or who immediately before 
their death shall have been supported in and by any public 
institution receiving aid from the provincial government shall 
be delivered up as hereinafter mentioned, unless the person 
so dying shall otherwise direct: or unless such bodies be 
claimed by bond fide friends or relations for interment. 
§ 2. Persons qualified to receive such unclaimed bodies shall 
be public teachers of anatomy or surgery, or private medical 
practitioners having three or more pupils. But any public 
medical school in the locality to have a preferable claim. 
§3. The Governor authorised to appoint inspectors of anatomy 
in certain places. § 4. Their duties. § 25. The coroner 
presiding at the inquest on any body found publicly exposed 
and unclaimed shall notify the local inspector of anatomy if 
there be one, otherwise cause the body to be interred as 
heretofore. §6. Superintendents of public inatftitons shall 
notify in like manner such inspector of anatomy. § 7. A 
register to be kept by such superintendents of the bodies so 
delivered up. § 8. Emoluments of the inspectors fixed. 
§ 9. Medical practitioners availing themselves of this act to 
give security for the decent interment of the remains. 

By 20 V. c. 28, § 80, bodies of convicts in the penitentiary 
and unclaimed may be delivered up to the inspector of 
anatomy. 


APPEAL. 


Formerly, an appeal against a conviction lay in cases 
only where it was expressly given by statute; but the law 
in this respect has been altered, and now appeal lies in all 
cases, under the 13 & 14 V. c. 54, which enacts as follows, viz: 


That from and after the passing of this act, any person, com- 
plaint or respondent who shall think himself aggrieved by any 
conviction or decision before any one or more justices of the 
peace, mayor or police magistrate, in any matter cognizable by 
them, not being a crime, may appeal at the next court of general 
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quarter sessions of the peace which shall be holden not less 
than twelve days after the day of such conviction or decision, 
for the county wherein the cause or complaint shall have 
arisen: Provided such person shall give to the other party, or 
leave with the convicting magistrate for him, a notice in writing 
of such appeal, and of the cause and the matter thereof, within 
four days after such conviction or decision, and eight days 
before such sessions, and shall also either remain in custody 
until such sessions, or enter into a recognizance with two 
sufficient sureties before a justice of the peace, conditioned to 
appear at the said sessions and try such appeal, and to abide 
the judgment of the court thereupon, and to pay such costs as 
shall be by the court awarded; and upon such notice being 
given and recognizance entered into, the justice before whom 
the same shall be entered into shall liberate such person if in 
custody, and the court at such sessions shall hear and determine 
the matter of such appeal, and make such order therein, with 
or without costs to either party, as to the court shall seem meet; 
and in case of the dismissal of the appeal, or the affirmance of 
the conviction, shall order and adjudge the offender to be 

unished according to the conviction, and to pay such costs as 
shall be awarded, and shall, if necessary, issue process for en- 
forcing the judgment. §2. The court of quarter sessions, at 
‘the request of either appellant or respondent, shall impannel a 
jury to try the matter on which such decision may have been 
made, and administer to such jury the following oath: 

“You do solemnly swear that you will well and truly try the 
matter of the complaint of C. D. against E.F., and a true verdict 
give, according to the evidence—So help you God.”’ 

And the court, on the finding of such jury, shall thereupon 
give such judgment as the circumstances of the case may re- 
quire ; not, however, to exceed the amount of penalty or period 
of imprisonment that might be imposed or awarded under 
any law giving cognizance to the said justices, mayor or 
police magistrate. § 3. Any appellant may abandon the 
appeal by giving the opposite party notice of such intention 
in writing siz days before the sessions; and thereupon 
such convicting justice may tax the respondent’s additional 
costs (if any), which shall be added to the original costs, and 
proceed on the original conviction or decision in the same 
manner as if no appeal had been had thereon. 

By 16 V., c. 178, § 26, reciting that doubts might exist 
whether under the above statute (13, 14 V., c, 54) appeals 
would lie from convictions under by-laws of municipalities, 
it is enacted, that in all cases of complaints against any 
person for committing any offence against any by-law of any 
municipal corporation in Upper Canada, all decisions, con- 
victions and orders made by any justice of the peace, or any 
person by law authorised to act in that capacity, shall be 
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subject to an appeal in the manner, and subject to the pro- 
visions prescribed in the above recited act. 

It is also enacted that the several forms in the schedule 
to this act contained, or forms to the like effect, shall be 
deemed good, valid and sufficient in law. 

On an appeal to the quarter sessions, under the 4 Wm. IV., 
c. 4, evidence may be received which was not offered to the 
convicting justices.—Cameron’s D. p. T1. 

See title “ Summary Conviction,” for the forms of 
notices. 


Appeal in Criminal Cases. 


By 20 V. c. 61, § 1, any person convicted before any 
court of Oyer and Terminer and General Gaol Delivery, or 
Quarter Sessions, of any treason, felony or misdemeanor, 
may apply for a new trial to either of the superior courts of 
common law, where such conviction has taken place before a 
judge of either of such courts, or to such court of quarter 
sessions, when the conviction has taken place at such sessions, 
upon any point of law or question of fact, as in the case of 
any civil action. §2. If such appeal be made to the 
quarter sessions, and a new trial refused, the party con- 
victed may then appeal to one of the superior courts upon a 
case to be- prepared by such party, and signed by the recorder 
or chairman: and such case shall be transmitted by the court 
to one of the said superior courts on or before the first 
day of the term next after; and such superior court shall 
have full power to hear and finally determine such appeal, 
and affirm such conviction, or order a new trial, or make 
such order as justice mayrequire. § 2. In case of conviction 
at any court of oyer and terminer or gaol delivery such ap- 
plication for a new trial must be made to such superior court 
in or before the last day of the first week of the term, next 
succeeding such court of oyer, &c., and upon such applica- 
tion, the court shall make such order either for affirming the 
conviction or granting a new trial, or otherwise, as the justice 
of the case may require. § 4. If the superior court shall 
affirm such conviction, the party convicted may appeal to the 
court of error and appeal, but not unless allowed by such 
superior court, or two of the judges thereof in term or vaca- 
tion, within six calendar months after such conviction 
affirmed, unless otherwise ordered by such court of error 
andappeal. § 5. Nosentence of death in any case of capital 
felony, shall be passed to take effect until the expiration of 
the term next succeeding the sitting of the court, at which 
such sentence of death shall be passed. § 6. The judges of 
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the superior courts and of the said court of error and appeal 
‘authorised to make rules to carry out the provisions of this 
act. § 7. This act not to affect the 14, 15, V., c. 13, except 
in so far as the same may be inconsistent. 


APPRENTICES. 


An apprentice is one under age, who is bound by inden- 
ture to serve his master or mistress for a term of years 
during his minority. : 

The 5 Eliz. c. 4, commonly called the Statute of Appren- 
ticeship, provides and enacts, that all indentures for a less 
term than seven years shall be void. But now by statute 
14 & 15 V. c. 11, a shorter term is legal. 

It has been held not an indictable offence to entice away 
an apprentice from his. mastsr, on the ground that it is not 
an act of a public nature, but a mere private injury, and 
therefore the proper subject: of an action.—Rex v. Daniel, 
6 Mod. 182; Rex v. Collingwood, 1 Salk. 880. 

At common law, an apprentice stealing his master’s 
goods is guilty of felony, if they were simply under his 
charge: but not so, if entrusted to him to keep for his 
master, this being a breach of trust only.—1 H. P. C. 505. 
This however was made felony by stat. 21 H. VIII. c. 7, in 
apprentices [not under eighteen years of age| embezzling to 
the value of forty shillings (a). It is a misdemeanor to solicit 
him to steal his master’s goods, though no act be done b 
him as to the stealing.—Rez v. Higgins, 2 Hast. 5; Rex v. 
Collingwood, contra. 

It is an indictable offence to refuse or neglect to supply 
necessaries to a child, a servant, or apprentice, whom a 
person is bound by duty or contract to provide for.—R. v. 
Friend, Russ. g Ry. 20. 

The apprenticeship may be determined by the death of 
the master, or the apprentice coming of age.—Hz parte 
Davies, 5 Term Rep. 115; Chitty App. L. 79. 


Differences between the Master and Apprentice. 


The master 1s allowed by law, with moderation, to 
chastise his apprentice.—Dalt. c. 68. 

But if the master and his apprentice cannot agree, they 
may proceed upon any one of the following statutes, ap- 
plicable to the facts and circumstances of the case : 

By 5 Eliz. c. 4, § 35, if any master shall. misuse or evil 
entreat his apprentice, or the apprentice shall have any just 


(a) See also post title ‘‘ Embezzlement.” 
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cause to complain, or the apprentice do not his duty to his 
master, then the master or apprentice being grieved and 
having cause to complain, shall repair unto one justice of 
the peace within the county, or to the mayor or other head 
officer of the city, town corporate, market town, or other 
place where the said master dwelleth, who shall by his 
wisdom and discretion take such order and direction 
between the master and his apprentice as the equity of the 
case shall require. 

And if for want of good conformity in the master, the 
justice of peace or the mayor or head officer cannot com- 
pound and agree the matter between him and his apprentice, 
then the justice, or the mayor or other head officer shall 
take bond of the master to appear at the next sessions then 
to be holden in the county, or within the city, town corpo- 
rate or market town, to be before the justices of the said 
county, or the mayor or head officer of the town corporate 
or market town, if the master dwell within any such. 

And upon his appearance and hearing of the matter 
before the justice, or the mayor or other head officer, if it 
be thought meet unto them to discharge the apprentice of 
his apprenticehood, then the justices, or four of them at 
least, whereof one to be of the quorum, or the mayor or head 
officer, with the consent of three other of his brethren, or 
men of best reputation within the city, town corporate or 
market town, shall have power by authority hereof, in 
writing under their hands and seals, to pronounce and 
declare that they had discharged the apprentice of his 
apprenticehood and the cause thereof; and the writing so 
being made and enrolled by the clerk of the peace or town 
clerk amongst the records that he keepeth, shall be a suffi- 
cient discharge for the said apprentice against his master, 
his executors and administrators, the indenture of apprentice- 
hood or any law or custom ‘to the contrary notwithstanding. 

And if the default shall be found to be in the apprentice, 
then the justices, or the mayor or other head officer, with the 
assistance aforesaid, shall cause’ such due correction and 
punishment to be ministered unto him, as by their wisdom 
and discretion shall be thought meet. 

(a) By 20 G. IL. ¢. 19, § 3, it shall and may be lawful to 
and for any two or more justices of the peace of the county, 
riding, city, liberty, town corporate or place where such 
master or mistress shall inhabit, upon any complaint or 


(a) It is questionable whether this and the following statutes, 6, G. 3, ¢. 
25, have not been virtually repealed or superseded by provincial’ statute 
14, &15'V. c. 11. 
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application by any apprentice, upon whose binding out no 
larger a sum than five pounds of lawful British money was 
paid, touching or concerning any misusage, refusal or neces- 
sary provision, cruelty or other ill-treatment of or towards 
such apprentice, by his or her master or mistress, to sum- 
mon such master or mistress to appear before such justices 
at a reasonable time, to be named in such summons; and 
such justices shall and may examine into the matters of such 
complaint, and upon proof thereof made upon oath to their 
satisfaction, (whether the master or mistress be present or 
not, if service of the summons be also upon oath proved,) 
the said justice may discharge such apprentice by warrant 
or certificate under their hands and seals, for which warrant 
or certificate no fee shall be paid. 

And by § 4, it shall be lawful to and for such justices, 
upon application or complaint made upon oath by any master 
or mistress, against any such apprentice, touching or con- 
cerning any misdemeanor, miscarriage or ill-behaviour in 
such his or her service, (which oath such justices are hereby 
empowered to administer,) to hear, examine and determine 
the same, and to punish the offender by commitment to the 
house of correction, there to remain and be corrected and 
held to hard labour for a reasonable time, not exceeding one 
calendar month, or otherwise by discharging such apprentice 
in manner and form before mentioned. 

By §5, provided, that if any person or persons shall think 
himself, herself or themselves aggrieved by such determina- 
tion, order or warrant, of such justice or justices as afore- 
said, (save and except any order or commitment,) he, she 
or they may appeal to the next general quarter sessions of 
the peace to be held for the county, riding, liberty, city, 
town corporate, or place where such determination or order 
shall be made, which said next general quarter sessions is 
hereby empowered to hear and finally determine the same, 
and to give and award such costs to any of the respective 
persons, appellant or respondent, as the said sessions shall 
judge reasonable, not exceeding forty shillings; the same 
to be levied by distress and sale. 

By § 6 and 7 it is also provided, that no certiorari or other 
process shall issue or be issuable to remove any proceedings 
whatsoever had in pursuance of this act into any of her 
Majesty's courts of record at Westminster. 

By 6G. III. ¢. 25, if any apprentice (except such whose 
master shall have received with such apprentice the sum of 
ten pounds) shall absent himself from his master’s service 
before the term of his apprenticeship shall be expired, every 
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such apprentice shall, at any time or times thereafter, when- 
ever he shall be found, be compelled to serve his said master 
for as long a time as he shall have so absented himself from 
such service, unless he shall make satisfaction for the loss 
he shall have sustained by his absence from his service, and 
so from time to time, as often as any such apprentice shall, 
Without leave from his master, absent himself from his ser- 
vice before the term of his contract shall be fulfilled; and 
in case any such apprentice shall refuse to serve as hereby 
required, or to make such satisfaction to his master, such 
master may complain upon oath to any justice of the peace 
of the county or place where he shall reside, which oath 
such justice is hereby empowered to administer, and to issue 
a warrant under his hand and seal for apprehending any 
such apprentice, and such justice, upon hearing the com- 
plaint, may determine what satisfaction shall be made to 
such master by such apprentice, and in case such appren- 
tice shall not give security to make such satisfaction, 
according to such determination, it shall and may be lawful 
for such justice to commit every such apprentice to the 
house of correction for any term not exceeding three months. 

By § 8, such application must be made within seven years 
after the end of the term of the apprenticeship. 

And by § 5, any party aggrieved may appeal to the next 
general quarter sessions, giving six days’ notice to the jus- 
tice, and entering into a recognizance within three days 
after such notice, with sufficient surety to try such appeal 
and abide the order of and pay such costs as should be 
awarded by the sessions. 

Upon these acts Mr. Chitty, in his treatise on the law 
relative to apprentices, observes, that a more extensive 
power is given to the sessions than to justices in the first 
instance; that under the statute 5 Eliz. c. 4, one justice is 
only constituted a mediator, and has no power to proceed 
unless the master agree to be bound by his determination, 
and if he do not, the only course is to resort to the sessions ; 
but if the master agree, though the apprentice do not, the 
magistrate may, by order under his hand and seal, direct 
him to be discharged, for no option is given by the statute to 
. the apprentice, but only to the master. 

The power given over indentures of apprenticeship to two 
magistrates, by the 20 G. II., c. 19, 1s confined to appren- 
tices where the premium does not exceed five pounds. 

Besides the power of discharging, the sessions have, by the 
35 § of 5 Eliz. c. 4, power to cause such due correction and 
punishment to be ministered unto the apprentice as they may 
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think fit, and by virtue of this clause they may commit the 
apprentice ; and Dr. Burn observes, that this being left inde- 
finite, it seems most apposite that ‘the justices commit the 
apprentice to the house of correction for a time, to be kept to 
hard labour, or otherwise corrected, as the nature of the offence 
may require; but that this clause in the act does not restrain 
but enlarges the power of magistrates over apprentices 
beyond the power given them over masters, whom the 
justices cannot punish, and the magistrates may inflict 
corporal punishment, or discharge an apprentice at their 
discretion. 


Proceedings at Sessions under 5 Elizabeth. 


An order of discharge may be made upon the application 
of either party; for an apprentice may be discharged from a 
bad master, and a bad apprentice from his master.—1 Sawnd. 
315, 16, 318, n. 2 

But the sessions cannot discharge without setting forth 
some canse in their order.—1 Bott. 577; 2 Str. 1013; J. 
704; Bott. 576. 

The usual causes for which the apprentice complains 
against the master are cruelty and misusing his contract, 
either by neglecting to instruct him, or the like. 

And when the master applies to eet rid of his apprentice 
it is generally upon the ground of incorrigible behaviour. 

There is no power to discharge for sickness, as, ‘‘ where 
the apprentice was lame and in the surgeon’s opinion incu- 
rably inflicted,” for the master takes him for better or worse, 
and is to provide for him in sickness and in health.—1 Str. 
89; Bott. 574. 

The order must be under the hands and seals of four 
justices, and enrolled as the act directs, or the superior 
courts will set it aside.—1 Saund. 316, n. 5; 2 Salk. 470; 
1 Bott. 572 3,AwStrs 99: 

The power of discharge is confined, in counties, to four 
justices at the least, and must be made at a general sessions, 
and not ata private sessions, or the order may be set aside. 
—1 Skin. 89; 1 Bott. 572. 

It has been decided and settled, that the justices have 
power to order restitution of the premium received with the 
apprentice, or such part of it as they may think fit, as an 
incident to their authority to discharge.—1 Saund. 313, 
n. 8, cites 1 Salk. 67, 685 2 Salk. 481, 8. C.; Skin. 
108; 1 Bott. 571, 576, acc.; 1 Stra. T9, contra, and see 
the proceedings in 2 Bernard K. B., 244, 296, and Chitty 
on App. Laws, 107. 3 
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If against the Master. 

Although the 5 Eliz. requires the discharge to be made on 
the master’s appearance, the court held that the act must 
have a reasonable construction, and the sessions might 
proceed in the master’s absence, otherwise, if he ran away, 
the apprentice could not be discharged.—2 Salk. 491; 1 
Bott O12) ox 

Proceedings under Provincial Statute. 

By 14 &15 V. ¢. 11, entitled An Act to amend the law 
relating to Apprentices and Minors. 

Whereas there is no statute in force in that part of this 
province called Upper Canada, to provide for binding ap- 
prentices for a less term than seven years; and whereas it 
would promote the general interest of society if shorter terms 
of apprenticeship were made legal, and the law relating to 
apprentices more clearly defined: be it therefore enacted, 
&c., that from and after the passing of this act, it shall be 
lawful for any parent to, guardian, or other person having the 
care or charge of any minor, not under the age of fourteen 
years, with the consent of such minor, to put and bind the 
same aS an apprentice by written indenture, to any master 
mechanic, farmer, or other person carrying on any trade or 
calling for any term not to extend beyond the minority of 
such apprentice. 

§ 2. That in any city. or incorporated town, it shall be 
lawful for the mayor, recorder, or police magistrate, and in 
any county or union of counties, for the chairman of and at 
any court of general quarter sessions of the peace, to put 
and bind as aforesaid, to any master mechanic, farmer or 
other person as aforesaid, with the consent of such person, 
and with the consent of the minor, any minor who may be 
an orphan, or who may be deserted by his or her parents or 
guardian, or whose parents or guardian may for the time be 
committed to any common gaol or house of correction, or 
any minor who may be dependent upon any public charity 
or support: and such apprentice, and the master of such 
apprentice shall severally be held in the same manner as if 
such apprentice had been bound by his or her parent. 

§ 8. That if any master of any such apprentice shall die, 
such apprentice shall by act of law, be transferred to the 
party, if any such there be, who shall continue the establish- 
ment of the deceased master, and such party shall hold such 
apprentice upon the same terms as his master if alive would 
have done, and any master may legally transfer his appren- 
tice to any person competent to receive or take any appren- 
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tice; provided always, that no master shall transfer his 
apprentice except to another carrying on the same kind of 
business as himself. 

§ 4. That every master shall provide suitable board, lodg- 
ing and clothing, or such equivalent therefor as may be 
mentioned in the indenture, to his apprentice during the 
term of his apprenticeship, and shall also properly teach and 
instruct, or cause him to be taught and instructed in the art 
and mystery of his trade or calling. 

§ 5. That every apprentice shal], during the term of his 
apprenticeship, faithfully serve his master, shall obey all 
lawful and reasonable commands, and shall not absent him- 
self from his service, day or night, without his consent. 

6. That any justice of the peace, mayor, or police ma- 
gistrate, shall have power, on complaint made before him on 
oath, by any apprentice against his master for any refusal of 
necessary provisions, misusage, cruelty or ill-treatment, after 
having duly summoned such master to appear before him to 
answer to the complaint, to hear and determine such com- 
plaint, and on conviction to levy such fine on the offender 
not exceeding the sum of five pounds currency, as to such 
justice, mayor, or police magistrate may seem meet, and to 
issue distress to collect such fine and the necessary costs, and 
in default of satisfaction of such distress, to imprison the 
offender in any common gaol for a term not exceeding one 
month. And any of the said justices, mayor, or police ma- 
gistrate shall have power also, on complaint of any master 
against his apprentice for refusal to obey his commands, for 
waste or damage to property, or for any other improper 
conduct, to cause such apprentice to come before him, and 
to hear and determine such complaint, and on conviction, to 
order such apprentice to be imprisoned in any common gaol or 
house of correction for any time not exceeding one month. 

§ 7. That if any apprentice shall absent himself from his 
master’s service or employment before the time of his ap- 
prenticeship shall be expired, he shall at any time thereafter, 
wherever he shall be found in this’ province, be liable and 
may be compelled to serve his master for so long a time as 
he shall have so absented himself from his service, unless he 
shall make satisfaction to his master for the loss he shall 
have sustained by his absence from his service. And in 
case such apprentice shall refuse to serve as hereby required, 
or to make such satisfaction to his master as aforesaid, or in 
case any such apprentice refuse to obey the lawful com- 
mands of his master, or in any other way or manner refuse 
to perform his duty to his master, or neglect to perform the 
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same, such master, or his overseer or agent, may complain 
on oath to any justice of the peace, mayor, or police magis- 
trate, either in the county, city or town where such master 
resides, or in any county, city or town where such abscond- 
ing apprentice may be found; and any such justice, mayor, 
or police magistrate may, by warrant under his hand and 
seal, cause such apprentice to be apprehended and brought 
before him, or some other justice of the peace, and upon 
hearing the complaint, may determine what: satisfaction 
shall be made by such apprentice to his master; and in 
case such apprentice shall not give or make such satisfaction 
immediately, or if the satisfaction be of such a nature as not 
to allow of immediate performance, give sufficient surety to 
make such satisfaction, then in either case it shall be lawful 
for such justice, mayor, or police magistrate to commit such 
apprentice to the common gaol, or house of correction of 
such county, city or town, for any time not exceeding three 
months: provided always, that such imprisonment shall not 
release such apprentice from his obligation to make up his 
lost time to his master as aforesaid: and provided also, 
that where such apprentice shall not have left that part of 
this province called Upper Canada, or having left it, shall 
return thereto, such master shall not proceed under this act 
against such apprentice, except within three years next after 
the expiration of the term for which such apprentice shall 
have contracted to serve, or next after such his return, as 
the case may be. ; 

§ 8. That any person who shall knowingly harbour or em- 
ploy any absconding apprentice, shall be liable to pay to the 
master of such apprentice the full value of such apprentice’s 
labour, which value shall be deemed and taken to be the value 
which such master would have received from the labour and 
service of such apprentice if he had continued faithfully in 
his service, which may be recovered in any court having 
jurisdiction where such apprentice may be employed, or 
where his master may reside. 

§ 9. That if any apprentice shall become insane, or be 
convicted of any crime of the degree of felony, or be sen- 
tenced to the provincial penitentiary, or abscond, his master 
may avoid the indenture of apprenticeship, from the time he 
shall give notice in writing of his intention to do so to the 
other parties to the indenture, either by serving them with 
such notice or copy thereof, or by inserting the same in 
some newspaper of the county or city where such master’s 
establishment is situated, or in the Canada Gazette: Pro- 
vided always, such master make such election within one 
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month after the happening of the event upon which such 
right of election arises, but not otherwise. 

10. That the provisions of a certain act of the parlia- 
ment of this province, passed in the session thereof held in 
the thirteenth and fourteenth years of the reign of our sove- 
reign lady Queen Victoria, intituled, An Act to extend the 
right of appeal in certain cases in Upper Canada, shall be 
held to extend and apply to all cases arising under this act, 
or having any reference thereto. 

§ 11. That nothing in this act shall be construed to de- 
prive the court of quarter sessions of primary jurisdiction 
over offences committed against this act, but that whenever 
the said court of quarter sessions shall be called upon to 
adjudicate in any matter or case arising under this act, in 
addition to the powers now possessed by such court, it shall 
have power and discretion in cases where it shall appear 
necessary for the full and perfect administration of justice, 
to annul any apprenticeship, and compel the parties to the 
indenture of apprenticeship to deliver the same up to be can- 
celled, and make such further order as the circumstances 
may require. 

12. That all fines imposed and collected under this act 
shall be paid to the chamberlain of the city, or to the trea- 
surer of the county or town respectively, where the offence 
was committed. 

§ 138. That the word ‘master,’’ when it occurs in this 
act, shall include any person or number of persons, male or 
female, carrying on business singly or in co-partnership ; 
and words importing the singular number or masculine gen- 
der, shall include several persons, and males as well as 
females, unless there be something in the subject inconsis- 
tent with such interpretation. | 

§ 14. That any minor over the age of sixteen years hav- 
ing no parent or legal guardian, or who shall not reside with 
his parent or guardian, who shall, after the passing of this 
act, enter into any engagement written or verbal to perform 
any service or work, shall be subject to the same legal pro- 
visions, and have the same benefit as if such minor had been 
of legal age at the time of making such agreement. 

§ 15. That this act shall extend only to Upper Canada. 

‘he forms found under the title “Summary Conviction”’ 
may be used in proceedings under this act. 


Common form of Indenture of Apprenticeship. 


This Indenture witnesseth, that A. B. of the age of 
years, the son of B.C. of the township of in the county 
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of _ , yeoman, by and with the consent of his said father, 
doth put himself apprentice to C. D. of the city of Toronto, 
shoemaker, to learn his art, and with him, after the manner of 
an apprentice, to serve, from the day of the date of these pre- 
sents, unto the full end and term of years from thence next 
following, to be fully complete and ended; during which term 
the apprentice his master faithfully shall serve, his secrets 
keep, his lawful commands every where gladly do: he shall do 
no damage to his said master, nor see it to be done of others, but 
to his power shall let or forthwith give warning to his said 
master of the same: he shall not waste the goods of his said 
master, nor lend them unlawfully to any: he shall not commit 
fornication nor contract matrimony within the said term: he 
shall not play at cards, dice tables, or any other unlawful 
games, whereby his said master may have any loss with his 
own goods or cthers, during the said term, without license of 
his said master: he shall neither buy nor sell: he shall not 
haunt taverns or play houses, nor absent himself from his said 
master’s service day or night, unlawfully, but in all things asa 
faithful apprentice he shall behave himself towards his said 
master and all his, during the said term. And the said D.C. 
in consideration of the faithful services of the said apprentice, 
and of the sum of £ of lawful and current money of the pro- 
vince of Canada, to him in hand paid by the said B. C. at or 
immediately before the execution hereof, the receipt whereof 
is hereby acknowledged, his said apprentice in the art of a 
shoemaker which he useth, by the best means that he can, 
shall teach and instruct, or cause to be taught or instructed, 
finding and providing unto the said apprentice sufficient meat, 
drink, lodging and all other necessaries, during the said term, 
and moreover, (here add any special contract for wages, in case 
any are to be paid to the apprentice), and for the true perform- 
ance of all and every the said covenants and agreements, each 
of the said parties bindeth himself unto the other, and others of 
them firmly by these presents. In witness whereof, the parties 
above named to these indentures interchangeably have put their 


hands and seals, at the city of Toronto aforesaid, the day 
of in the year of our Lord 18 
Signed, sealed, and delivered A. B. [L. S.] 
in the presence of Be 0. [L. S.] 
EK. K. Schoolmaster. ld Be ae ss | 


Summons of the Master for misusing his Apprentice, on 5 
Eliz. c. 4, (Burn.) 


PRovINcE OF CANADA: 
County of ; 
to wit: 

ee complaint and information hath been made unto 
, one of her Majesty’s justices of the peace in and 
for the said county, by A. B., apprentice toC. D.,of — , in 


To the Constable of the Township of 


40 Apprentices. 


the said township, shoemaker, that the said C. D. hath misused 
and evil entreated him the said A. B., (by cruel punishment, and 
beating him the said A. B. without just cause, and by not allowing 
unto him sufficient meat, drink apparel, or as the case may be). 
These are, therefore, in her Majesty’s name, to command you 
to summon the said C. D. to appear before me, at the house 
of , in the said township, on the day of at the 
hour of in the afternoon of the same day, to answer unto the 
said complaint, and to be further dealt with according to law. 
Herein fail you not. 

Given under my hand and seal, the day of &c. 


Summons of the Apprentice on complaint of the Master, on 
5 Eliz. c. 4, (Burn). 


Province or CaNaDAa: 

County of a To the Constable of 
to wit: 

Whereas complaint and information hath been made unto 
me , one of her Majesty’s justices of the peace in and for 
the said county, C. D. of , in the said county, shoemaker, 
that A. B., now being an apprentice to him the said C. D., 
is negligent, stubborn, disorderly (07 as the case may be), 
and doth not his duty to him his said master. These are, 
therefore, to command you to summon the said A. B. to appear 
before me at , in the said township, on the day of 
at the house of . in the afternoon of the same day, to. answer 
the said complaint, and to be further dealt with aecording to 
law. Herein fail not. 

Given under my hand and seal, &c. 


Form of Recognizance to appear at the Sessions. 
See the usual form—title “‘ Recognizance.” 


The condition of the above recognizance is such, that if the 
above bounden ©. D. shall and do appear at the next general 
quarter sessions of the peace to be holden in and for the 
county of York, and then and there answer to a complaint to be 
preferred against him by A. B. his apprentice, and not depart 
the court without leave, then this recognizance to be void. 

Taken and acknowledged, &c. 


Order of discharge by four Justices at the Sessions, on the 


._ 0 Hliz. ¢. 4, (Burn). ; 
County.of 4 At a general quarter’ sessions of the peace, 
to wit: holden at , in and for the said county, the 
day of in the year of the reign of our Sovereign 


Lady Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, defender of the faith, and so 
forth, before justices of our said Lady the Queen, assigned 
to keep the peace in the said county, and also to hear and de- 
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termine divers felonies, trespasses and other misdemeanors in 
the said county committed, and of the quorum—it is ordered 
as followeth : 

Upon the petition of A. B., apprentice to C. D., of in the 
said county, shoemaker, to be relieved upon certain neglects 
of the said master in instructing him in his trade, and in 
misusing and evil entreating the said apprentice by cruel pun- 
ishment (or as the case may be). And the said master having 
likewise appeared, upon his recognizance taken before J. P., 
Esquire, one of the said justices, to answer to the complaint of 
the said petitioner, and having proved nothing whereby to clear 
himself of the said complaint; but on the contrary, the said A. 
B. having given full proof of the truth of the said complaint, to 
the satisfaction of the said court, we therefore whose hands and 
seals are hereunto set, being four of the said justices, and of 
the quorum, do hereby order, pronounce and declare, that the 
said apprentice shall be, and is hereby discharged and freed 
from his said apprenticehood. And this is to be a final order 
betwixt the said master and apprentice, any thing in their 
indenture of apprenticeship, or otherwise to the contrary not- 
withstanding. Given under our hands and seals, the day and 
year first above written. 


Assignment of an Apprentice. 


To all to whom these presents shall come, I, A. M., of 
send greeting : 


Whereas my apprentice A, P., hath divers years yet to come, 
and unexpired of his apprenticeship, to wit: whole years 
from the day of now last past, as by his indenture 
of apprenticeship to me sealed doth appear. Now know ye, 
that I, the said A. M., for divers good causes and considera- 
tions, me hereunto moving, have given, granted, assigned and 
set over, and by these presents do fully and. absolutely give, 
grant, assign and set over, unto A. 8. of , all such right, 
title, duty, term of years to come, service and demand what- 
soever, which I, the said A. M., have in, or tothe said A, P., or 
which I may or ought to have in him by force and virtue of the 
said indenture of apprenticeship; and moreover I, the said A. 
M., do by these presents covenant, promise and agree, with 
and to the said A. S., his executors and administrators, that 
notwithstanding any thing by me, the said A. M., to be done to 
the contrary, the said A. P. shall, during the said term of 
years, well and truly serve the said A. S., as his master, and 
his commandments Jawful and honest shall do, and from his 
service shall not absent himself during the said term; provided, 
that the said A. S. shall well entreat and use him the said A. 
P., and him the said A. P., in the craft, mystery and occupa- 
tion of a , which he the said A. 8. now useth, after the best 
manner that he can or may, shall teach instruct and inform, or 
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cause to be taught, instructed and informed, as much as there- 
unto belongeth, or in anywise appertaineth, and shall also, 
during the said term, find and allow unto the said A. P. suffi- 
cient meat, drink, apparel, washing, lodging, and all other 
things needful or meet for an apprentice. 

In witness, &c. 


APPROVERS. 


An approver is a person who (when indicted of treason or 
felony and arraigned for the same), confesses the fact before 
plea pleaded, and appeals or accuses others, his accomplices 
of the same crime, in order to obtain his pardon ; in this case 
he is called an approver. Such approvement can only be in 
capital offences, and is as it were, equivalent to an indictment; 
for the appellee is equally called upon to answer it; and if he 
hath no reasonable or legal exceptions to make to the approver, . 
(which were formerly very numerous), he must put himself 
upon his trial, and if found guilty must suffer judgment, and 
the approver shall have his pardon ex debito justitie. , 

On the other hand, if the appellee be acquitted, the 
approver shall receive judgment to be hanged, upon his own 
confession of the indictment ; for the condition of his pardon 
has failed, .viz., the convicting of some other person, and 
therefore his conviction remains absolute.—3 Jnst. 129 ; 4 
Bl. Com. 230 ; 2 Hale, c. 4, 29; 2 Haw. c. 24. 

But this course of admitting approvements has long been 
disused, and the law upon the subject is now become merely 
matter of curiosity. But what has most contributed to render 
the system of approvement obsolete, is the practice which has 
now prevailed for many years, of the committing magistrate 
admitting an accomplice to become a witness (or as it is gen- 
erally termed king’s evidence) against his fellows, upon an 
implied confidence, which the judges of gaol delivery have 
usually countenanced and adopted, that if such accomplice 
makes a full and complete discovery of that and all other 
felonies, to which he is examined by the magistrate, and 
afterwards gives his evidence without prevarication or fraud, 
he shall not himself be prosecuted.—4 Bl. Com. 831. — 

And see post title “ King’s Evidence.” 


ARBITRATION. 


By 9 & 10 W., ¢. 15, § 1, all merchant8 and others, desi- 
ring to end any controversy (for which there is no remedy 
but by personal action or suit in equity) by arbitration, may 
agree that their submission of the suit to the award of any 
persons shall be made a rule of her Majesty’s courts of record, 
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and may insert such their agreement in their submission, or 
the condition of the bond or promise; and upon producing 
an affidavit of such agreement, and upon reading and filing 
such affidavit in court, the same may be entered of record, 
and arule shall be thereupon made, that the parties shall 
submit to, and finally be concluded by such arbitration ; and 
in case of disobedience thereto, the party shall be subject to 
all the penalties of contemning a rule of court, and process 
accordingly ; which shall not be stopped by any order, &c. of 
any other court, either of law or equity, unless it appear on 
oath that the arbitrators or umpire misbehaved themselves, 
and that such award was corruptly procured. 

Any arbitration or umpirage procured by corruption or 
undue means shall be void and set aside by any court of 
law or equity, so that such corruption or undue practice be 
complained of in the court where the rule is made for such 
arbitration, before the last day of the next term after such 
arbitration made and published to the parties—§ 2. 


The form of an Agreement. 


Articles of agreement entered upon this day of 1 , 
between A. B. of , of the one part, and C. D. of , of the 
other part. Whereas (here state the subject in dispute, and that 
an action ts now pending in the Court of @. B.) And whereas 
the said A. B. and C. D., for the purpose of putting an end to 
all controversy touching the matters in question, have respec- 
tively agreed to refer all questions, differences and disputes 
whatsoever, now pending in the said matters, (and if an action 
is pending, ‘also by whom, to whom, and in what manner, the costs 
of all the parties in such cause or suit shall be paid’’) to the con- 
sideration, judgment and arbitrament, and final award of ; 
being a person indifferently named and chosen by the parties 
hereto, as an arbitrator in the premises; and further, that the 
said reference and submission shall and may, in pursuance of 
the statute in that behalf made and provided, be made an order 
of her Majesty’s said court of Queen’s Bench, if the said court 
shall think fit to order the same. Now these presents witness, 
that for the consideration and purposes aforesaid, it is hereby 
declared and agreed upon, by and between the said parties to 
these presents, that they the said parties hereto, and each of 
them, their and each of their heirs, executors and administrators, 
on his and their respective parts, shall and will well and truly 
stand to, abide by, perform, fulfil and keep, the order, arbitra- 
ment, final determination, and award of the said the arbi- 
trator so as aforesaid indifferently named and chosen by them 
the said parties hereto, to adjudge, arbitrate, determine, order 
and award between them, of and concerning all questions, titles, 
controversies, differences and disputes, now pending or subsist- 
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ing between them in the premises, and also by whom and in 
what manner, and to whom the costs in the said suit are or 
ought to be paid, so as the said arbitrator shall make such his 
order, arbitrament, final determination and award in writing, 
under his hand and seal, ready to be delivered to the said par- 
ties, or such of them as shall require the same, on or before the 
day of | next ensuing the date of these presents. And it 
is hereby agreed by and between the said parties hereto, that 
no action at law or suit in equity, shall be commenced or pro- 
secuted by any or either of them against the said , for or on 
account of his award, to be made pursuant to this agreement. 
In witness whereof, the said parties to these presents have 
hereunto set their hands and seals, the day and year first above 
written. 


Signed, sealed, and delivered, AY B! [L.S.] 
in the presence of G,D: [L.S.] 
Egk. 
The Award. 


To all to whom these presents shall come, 1, of , yeoman, 
send greeting : 


Whereas (here recite the subject matter in dispute, and the agree- 
ment to refer the same to arbitration, as in the above form.) 
Now know ye, and these presents, witness, that I, the said, 
having taken upon myself the said reference, and having heard 
the statement of the parties and their witnesses, and having 
examined the matters and proofs produced on both sides, and 
having investigated the transactions and accounts by and be- 
tween the said parties, and maturely considered the same, do 
make my award in manner following, that is to day:—I do 
hereby award and determine that there is now justly due and 
owing to the said A.B. from the said C.D. the sum of £ 
upon a balance of account: and I do award, order and direct 
that the said C.D. shall pay the said sum of £ to the said 
A.B. or his order, within after the publication of this my 
award, and notice thereof in writing given to the said C. D.: 
_and I do further order and direct that each of the said parties 
shall pay his own costs, charges and expenses of and concern- 
_ing the said suit, and of all matters whatsoever attending the 
said reference: (a) and I do further order and direct that the 
costs and charges of and attending this my award shall be paid 
equally between the said parties. 

In witness whereof, I have hereunto set my hand and seal, 
the day of ee ' 

Signed, sealed, and Ba Ct 


in the presence of 


(a) The arbitrator may award otherwise, as he may think proper, and 
award either party to pay the whole. 
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ARRAIGNMENT. 


The arraignment of a prisoner consists in calling him to 
the bar by his name. and commanding him to hold up his 
hand, in order to identify his person, reading over distinctly 
the indictment to him, that he may understand the charge, 
and demanding of him whether he is ‘‘ guilty” or “not 
guity.’’ The practice formerly was to ask him, in addition, 
how he would be tried—to which the answer was—‘“‘ by God 
and my country.’’ But now, by 4 & 5 V., c. 24, § 14, if 
any person whatsoever, being arraigned upon an indictment 
for treason, felony or piracy, shall plead thereto a plea of 
‘not guilty,’’ such person shall by such plea, without any 
further form, be deemed to have put himself or herself upon 
the country for trial, and the court shall, in the usual manner, 
order a jury for the trial of such person accordingly. 

§ 15. If any person, being arraigned upon or charged with 
any indictment or information for treason, felony, piracy or 
misdemeanor, shall stand mute of malice, or will not answer 
directlyto the indictment or information in every such case, 
it shall be lawful for the court, if it shall so think fit, to order 
the proper officer to enter a plea of ‘not guilty’’ on behalf of 
such person, and the plea so entered shall have the same force 
and effect as if such person had actually pleaded the same. 

The prisoner should stand at the bar till he receives judg- 
ment, without irons, shackles or bonds.—2 Hale, 219. 


ARREST. 


An arrest is, in the criminal law, an apprehending or re- 
straining of the person of any individual, in order to be forth- 
coming to answer an alleged or suspected offence or crime; 
and to such an arrest all persons whatsoever, without distinc- 
tion, are equally liable; but no man can, in general, be 
arrested unless charged with such a crime as will at least 
justify holding him to bail when taken.—4 Bl. Com. 289. 


Arrest by Warrant. 


A warrant may be granted, in extraordinary cases, by the 
privy council, or any of the secretaries of state, but ordinarily, 
by justices of the peace.—1 Ld. Raym., 665. 

A justice may grant a warrant in all cases where he has 
a jurisdiction over the offence, in order to compel the person 
accused to appear before him.—12 Co. 180; 2 Haw. 34; 
Bane v. Methuen, 2 Bing. 68. 

Thus a warrant may be granted in all treasons, felonies 
and breaches of the peace, and also for all such offences as a 
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justice has power to punish by statute-——Jézd. So a justice 
may grant a warrant against an offender charged on oath 
with having published a dzbel, and compel him to find sureties. 
— Butt v. Conant, 1 Brad. & B. 548. 

It may be issued also to apprehend a person accused of 
felony, though not indicted, or to apprehend a person suspec- 
ted of felony, though the original suspicion be not in the 
justice issuing the warrant, but in the party that prays it, 
for the justice is the competent judge of the probability 
offered to him of such suspicion.—2 Hale, P. C. 108, and 
see 84 Hdw. III. e. 1. 

But no warrant should in any case be granted without an 
examination upon oath of the party requiring it, as well to 
ascertain that there is a felony or other crime actually com- 
mitted, as also to prove the cause and probability of suspecting 
the party against whom the warrant is prayed.—2 Hale, 100. 

‘The reasonable grounds of suspicion are—common fame; 
being found in such circumstances as induce a strong pre- 
sumption of guilt; the flight or escape of the person suspected ; 
being found in evil company; or living an idle, vagrant and 
disorderly life.—2 Haw. 76. 

The warrant should be under the hand and seal of the 
justice; should set forth the time and place of making, and 
the cause for which it is made; and should be directed to the 
constable or other peace officer, (or it may be to any private 
person, by name—Salk. 176.) requiring him to bring the 
party, either generally before any justice for the county, (or 
district, ) or only before the justice who granted it: the warrant 
in the latter case being called a special warrant—2 Haw. 
85; 4 Bl. 290. 

A general warrant to apprehend all persons suspected, 
without naming or describing any person in particular, is 
illegal and void, for it is uncertain.—1 Hale, 580; 2 Haw. 82. 

In like manner, a blank warrant, filled up by a third person, 
with the name of an officer after the warrant is signed and 
sealed by the magistrate, is illegal.—Stockley’s case, 1 Hast. 
P. 0.310; Housonv. Barrow, 6 T. &R. 122; Stevenson’s 
case, 10 St. Tr. 462. 

The cause of the arrest should be stated with sufficient 
certainty on the face of the warrant, in order to shew the 
jurisdiction of the court or magistrate granting it. © 

When a warrant properly penned is received by the officer, 
he is bound to execute it within the district for which the 
jurisdiction extends; and the officer will (by 24 G. IIL., ¢. 44) 
be in that case indemnified, even though the magistrate 
should not have strict authority to grant 1t.— Bl. 291. 
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The warrant of a justice of the peace in one county must be 
backed, that is, signed by a justice of the peace in another, 
before it can be executed in the latter county; and see 23 G. 
Il., ¢. 25, and 24 G. IT.,'¢. 55, also 16 V. c. 178, § 8; and 
FEV re. chy, Ot. | 

Whcn a constable, after he has arrested the party under 
a warrant, suffers him to go at large, upon his promise to 
come again and find securities, he cannot afterwards arrest 
him by force of the same warrant; but if the party return 
and put himself again under the custody of the constable, it 
seems that the constable may then lawfully detain him and 
carry him before the justice.—2 Haw. 81. 

And if the party escape, the officer may take him again, 
although he goes out of view, or flies into another town or 
county.—Dalt. ¢. 169. 


Arrest without Warrant. 


A justice of the peace may apprehend, or cause to be 
apprehended, by word only, any person committing a felony 
or breach of the peace in his presence.—1 Hale, 86; and 
see 34 Hdw. IIL., c. 1. : 

So the sheriff and the coroner may apprehend any felon 
within the county, without warrant.—2 Hale, 87, 88; 4 Bl. 
Com. 292. 

So also a constable may arrest any one for a felony or 
breach of the peace committed in his view, and carry him be- 
fore a justice of the peace. And in case of a felony actually 
committed, or a dangerous wounding whereby felony is likely 
to ensue, he may also, upon a probable suspicion, arrest the 
party, notwithstanding the suspicion arise not in his own 
mind, but in that of some other person, who communicates it 
to the constable. But in this last case he ought to inquire 
scrupulously into the causes of the suspicion; for though he 
cannot do this upon oath, it may reasonably carry over the 
suspicion to his own mind.—AHale, 91. 

And although it should afterwards appear that no felony 
has been committed, yet he may justify an arrest without a 
warrant on a charge of felony made by another person, on 
reasonable cause of suspicion.— Samuel v. Payne, 359. Or 
even if, without any charge, the constable himself has reason- 
able cause of suspicion.— Beckwith v. Shilby, B. ¢ C. 635. 

And if one menace another to kill him, and complaint be 
made to the constable forthwith, the constable may (in order 
to avoid the present danger) arrest the party, and detain him 
till he can conveniently bring him to a justice of the peace ; 
and this on the ground that it is the duty of the officer to 
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prevent a probable felony, (2. Hale, 88; or, according to 
Dalton, c. 116, § 3) even a probable battery or assault. 

Watchmen, who are appointed by the statute of Winchester 
(13 Hdw. I.) to keep watch and ward in all towns, from sun- 
setting to sun-rising, or such as are mere assistants to the 
constable, may arrest all offenders, and particularly night- 
walkers and disorderly persons, and commit them to custody 
till the morning.—2 Hale, 98. 

By 4&5 V., c. 25, § 55, any person found committing any 
offence punishable by indictment, or upon summary conyiction 
under this act, may be apprehended without a warrant by any 
peace officer, or the owner of the property. The4& 5 V., 
c. 26, § 28, contains a similar provision for offences under 
that act. 


By private persons. 


Any private person, who is present when any felony is 
committed, is bound by the law to arrest the felon, on pain 
of fine and imprisonment if he escape through his negligence. 
—2 Haw. 74. 

So where an indictment is found against a party, a private 
person may arrest the offender.—Dalt. c. 170, § 5; 1 Haw. 
ec. 28, §12; 1 Hast. P..C. 301. 

A private person may arrest any suspicious night-walker, 
or a common cheat, in order to take him before a justice.— 
1 Jones, 249; Cro. Car. 274; 2 Rol. Ab. 546. 

By 18 V., ¢. 92, § 40, (the criminal law amendment act) 
it is enacted that it shall be lawful for any person whatsoever 
to apprehend any person who shall be found committing any 
offence against the provisions of this act, or any indictable 
offence in the night, and to convey him, or deliver him to 
some constable or other person in order to his being conveyed 
as soon.as conveniently may be, before a justice of the peace, 
to be dealt with according to law. 


The manner of making an Arrest. 


The party arrested should have due notice of the officer’s 
authority.—1 Hale, 458, 470; 1 Haw. c. 31, §49, 50; Fost. 
310; Kel. 1386. 

But otherwise, if the officer and his business be known.— 
Mackally’s case, 9 Co. 59; Pew’s case, Cro. Car. 183. And 
this will apply as well to a special bailiff as to a known 
officer.—2 Russ. T8T. 

After a due notification to the party, a bailiff juwratus et 
cognitus (sworn and known) acting in his own district, need 
not shew the warrant by which he is constituted bailiff—1 
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315: or, as it seems, the particular warrant directed to him 
to execute.—1 Hast. P. C. 315. 

But if he acts out of his precinct, and is not sworn, or com- 
monly known, he must then shew his warrant, if demanded. 
—Hale, 459; Fost. 320. 

If a constable has no authority, a notification of his 
authority becomes more essential. In this case, it seems that 
the production of his staff of office, or any other known 
ensign of authority, will be sufficient.—1 Hale, 406, et seq.; 
Fost. 310; Kel. 66, 115; 1 Russ. 788. 

An arrest in the night is good, both at the suit of the king 
and of the subject, in order to prevent the escape of the 
party.—9 Co. 66. 

Bare words will not make an arrest, without laying hold 
on the person, or otherwise confining him. But if an officer 
comes into a room, and tells the party he arrests him, and 
locks the door, this is an arrest.—l Sa. 79; 2 Haw. 129; 
Cas. temp. Hard. 301. 

Doors and windows may be broken open if necessary, in 
order to make an arrest under a magistrate’s warrant, or any 
other criminal process: but in this case, the officer must first 
signify to those in the house the cause of his coming, and 
request admittance.—2 Haw. 86; 1 Hale, 459; 2 Hale, 117 ; 
Dalt. c. 169; Fost. 820; 1 Hast. P. C., 315. 

And as an officer may break open a man’s own house, so 
may he break open the house of a stranger, in order to take 
him; but the party must be there—if not, the officer will be 
a trespasser—2 Hale, 117—unless acting under a magistrate’s 
warrant. 

Where one is known to have committed a treason or felony, 
or to have given another a dangerous wound—then, if pur- 
sued by an officer, or even a private person, with or without 
warrant, doors may be broken to apprehend him.—1 Hale, 
459; 2 Haw. c. 18,§7; Fost. 320. 

Upon any process of contempt from courts of justice, the 
officer charged with the execution of such process may break 
open doors if necessary to execute it.— Burdett v. Abbot, 14 
Hast. 157. 

So the like may be done upon a capzas ut lagatum, a 
captas pro fine, or upon an habere facias possessionem ; or, 
where a forcible entry or detainer is found by inquisition, 
before justices of the peace, or appears upon their view.— 
2 Haw. c. 14,§6; 4 Com. Dig., title Forcible Entry (D. 6.) 

Or, on the warrant of a justice for levying a penalty on a 
conviction grounded on any statute, which gives the whole 
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or any part of such penalty to the king.—2 Haw. c. 14, §5. 
But in this case the officer, if required, must shew the warrant, 
and suffer a copy to be taken.—27 G. II., e. 20. 

So when there is an affray in a house, in the view or hear- 
ing of the constable, and manslaughter or bloodshed is likely 
to ensue, he may break open doors to keep the peace.—2 
Hale, 95; 1 Haw. 187; 2 Haw. 87. 

So if there be a disorderly drinking or noise in a house, at 
an unreasonable time of night, especially in inns, taverns or 
ale-houses, the constable or his watch (demanding entrance 
and being refused) may break open the doors, to see and 
suppress the disorder.— Hale, 90. 

So wherever a person escapes from a lawful arrest, and 
shelters himself in a house, the officer may break open doors 
to retake him, whatever the cause of arrest may have been. 
—2 Haw. 78. But if it be upon a fresh pursuit, the officer 
(it seems) should have a warrant.—1 Hast. P. C. 324. 

And in any of the above cases, where the officer enters a 
house, and the doors are locked upon him to prevent his 
egress, he may break them open to regain his liberty.—Jdzd. 


What is to be done after making an Arrest. 


When the arrest is by warrant, the officer who has made 
it should forthwith bring the party before a magistrate, ac- 
cording to the direction of the warrant. If the warrant be 
to bring the defendant before any justice of the county, then 
the officer may bring him before what justice he thinks fit ; 
for the defendant himself has no election in the matter.— 
1 Halé, 582; 1b. 112. 

If the time be unseasonable, as, in or near the night, 
whereby he cannot attend the justice ; or if there be danger 
of a present rescue; or if the party be sick—then the con- 
stable may keep the party in a house, or any place of security, 
till the next day, or such time as it may be reasonable to 
bring him.—2 Hale, 120. 

And after the officer has brought him'to a justice, yet he 
is still in custody till the justice discharge, or bail, or commit 
him.—Lbid. 

But the constable need not return the warrant itself, but 
may keep it for his own justification, in case he should be 
questioned for what he has done upon it.—Ld. Raymond, 
1196. 

For forms of warrants see ‘‘Indictable Offences,” ‘“* Sum- 
mary Conviction.” | 


ARSENALS. — 
See “King’s Stores.” 
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ARSON. 


Arson, at common law, means the malicious and wilful 
burning of a house, or out-house, of another man; and being 
an offence of very great malignity, was always considered of 
the degree of felony.—1 Haw. 105. 


By Statute. 


The statutes relating to this offence are the 23 H. VIIL., 
e.1; 25 H. VILL, ¢ 8;4&5 Ph. M., c. 4; 22 & 23 C.IL, 
ec. T; all of which are now obsolete. 

By stat. 6 Anne, e. 31, if any servant through negligence 
or carelessness shall set fire to any dwelling house, he shall 
forfeit £100, and in default of payment be committed to 
hard labour for eighteen months. 

And now by stat. 4 & 5 V., ¢. 26, § 2, whosoever shall 
unlawfully and maliciously set fire to any dwelling-house, any 
person being resident therein, shall be guilty of felony, and 
being convicted thereof shall suffer death. § 3. Whosoever 
shall unlawfully and maliciously set fire to any church, 
chapel, or meeting house for religious worship ; or any house, 
out-house, ware-house, office, shop, mill, malt-house, hop-oast, 
barn or granary, or to any building or erection used in 
carrying on any trade or manufacture or any branch thereof, 
whether the same or any of them shall then be in the posses- 
sion of the offender, or in the possession of any other person, 
shall be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for life, or for any 
term not less than seven years, or to be imprisoned in any 
other prison or place of confinement for any term not exceed- 
ing two years. § 17. Whosoever shall unlawfully and mali- 
ciously set fire to any stack of corn, grain, pulse, peat, coal, 
charcoal, or wood, or any steer of wood, shall be guilty of 
felony, and being convicted thereof, shall be liable, at the dis- 
cretion of the court, to be imprisoned at hard labour in the 
provincial penitentiary for the term of his natural life, or for 
any term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years. 

By 10 & 11 V., ¢. 5, § 1, destroying or damaging any dwel- 
ling house by the explosion of gunpowder, or other explosive 
substance, is made felony.—See post title “ Haxplosive Sub- 
stance.” 

By 12 V., c. 20, setting fire to any school-house, lecture- 
room, seminary of learning, college, or building used for the 
purpose of education, or any village, town or city hall, or to 
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any railroad station house, steam or fire-engine house, or toll- 
booth, or any other building used or employed as a mechanics’ 
institute or as a public library, or to any hall or building 
used by any body or society of persons by whatever name or 
designation they may be known, and whether they are associ- 
ated for educational, plilanthropic or benevolent purposes, or 
for any other lawful purpose, or to any museum or repository 
of curiosities, shall be felony, and the offender liable to im- 
prisonment in ‘the penitentiary for his natural life, or for 
any term not less than three years, or to imprisonment in 
any other prison for any term not exceeding two years. 

By 18 V., c. 92, § 384, if any person shall wilfully and 
maliciously set fire to any station-house, engine-house, ware- 
house, or other building belonging or appertaining to any 
railway, lock, canal, or other navigation, or to any goods or 
chattels being in any building, the setting fire to which is 
made felony by this or any other act of parliament, every 
such offender shall be guilty of felony, and shall be liable to 
be punished as in the next preceding section of the act is 
mentioned, 

§ 35. If any person shall unlawfully and maliciously set 
fire to any stack of corn, grain, pulse, straw, hay, coals, 
charcoal or wood, he shall be guilty of felony, and upon 
conviction, liable to be imprisoned in the provincial peniten- 
tiary for a period not less than two, nor more than five 
years, 

For forms, see ‘‘ Indictable Offences.” 


ARTICLES OF THE PEACH. 


Whenever a person has just cause to fear that another will 
burn his house, or do him or his wife or children a corporal 
hurt, or unlawfully imprison any of them, or that he will 
procure others to do so, he may exhibit articles of the peace 
against the person from whom he apprehends such mischief, 
either in the Court of Chancery or Queen’s Bench, or before 
a justice of the peace; and such court or justice is bound to 
require the party to find securities to keep the peace towards 
the exhibitant, upon the latter making oath that he is actu- 
ally under such fear from the other person, and that he has 
just cause to be so, and that he does not require such surety 
out of malice or vexation.—1 Haw., c. 60, § 6, 7. 

And all persons whatsoever under the Queen’s protection, 
subjects or aliens, have a right to demand surety of the 
peace. 

A wife may demand it against her husband, and a husband 
against his wife.—Jd. § 2, 4. 
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Sureties of the peace may be required from any person 
whatsoever under the degree of nobility; but infants and 
married women ought to find security by their friends, and 
not to be bound themselves—Jé. § 5. 

When the articles are exhibited before a justice of the 
peace, the party, if present, may be immediately committed, 
unless he offer sureties; but if he be absent, the justice can- 
not commit him for not finding security, until he has been 
required, and has refused to do so; and the warrant in that 
case must shew the cause for which it is granted, and at 
whose suit.—1 Haw., c. 60,§ 9; Rex v. Wilks, Ib. 5. 

The proper course in such a case would be for the justice 
to take the information on oath, of the party complaining, 
with a statement of the particular facts or menaces that 
induce the complainant to fear some injury to himself or 
property: upon which the justice may issue his warrant 
for bringing the party before him ; upon his being brought 
before him, he may then either bind him over with sufficient 
sureties to keep the peace, or to appear at the sessions. If 
bound over to appear at the sessions, he should also be bound 
to keep the peace in the meantime towards the party com- 
plaining, and this is the common form of the precedent.— 
1 Haw., c. 60, § 16. It is better, however, for justices to 
bind over the parties to keep the peace a reasonable time, to 
be stipulated in the recognizance, rather than to appear at 
the sessions, where the offender would be obliged to find 
fresh security, without any new offence being alleged; and 
for non-appearance his recognizance would be forfeited, 
except reasonable cause shewn, by sickness or otherwise ; 
and this opinion is corroborated by a recent decision in the 
Court of Queen’s Bench, which determines that a justice of 
the peace is authorised to take surety for the peace for a 
limited time, (e.g., two years,) according to his discretion, 
and that he need not bind the party over to the next sessions. 
2B. & A. 278. 

A warrant for the peace must be executed by the person 
only to whom it is directed, who is authorised to break open 
any door on being refused admittance and stating the cause 
of his coming.—2 Haw., c. 14, § 2. 

If the warrant is special, the party must be carried before 
the justice granting it, and no other; but if general, the 
offender may be taken before any justice, and the officer 
may take him to prison on refusing to give sureties before 
such justice.—1 Haw., c. 60, § 18. If the accused, on 
being apprehended, refuse to obey the warrant, or to find 
sureties, the officer may, without further warrant, convey 
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him to gaol: but the warrant should so direct; otherwise it 
is prudent to bring him before the justice, by whom, on 
refusal to find sureties, he may be committed without further 
warrant.—2 H. H. 112; Dait..c.118. 

An officer not doing his duty may be indicted and fined 
at the sessions.—Dalt. c. 118. If the sureties are insufficient, 
the justice may compel the party to find better.—C. 116, 
119. But if the sureties should die, the principal is not 
compellable to find other, their executors or administrators 
being liable. 

The recognizance may be forfeited by doing any actual 
violence to the person of another, or causing it to be done 
by his instigation.—Dalt. c. 121. A justifiable assault is 
no forfeiture.—1 Haw., c. 60, § 23, 24. . 

If the recognizance is made to keep the peace generally, 
it shall be deemed to be during the party's life; and as 
such recognizance cannot be discharged, it should not be so 
granted on slight grounds.—Dalt., c. 119, 120. But it is 
discharged upon the death of the Queen, or of the principal. 
—1 Haw., c. 60, § 17. And it has been held that the 
recognizance may be discharged on the release of the com- 
plaining party.—J6. 

If the recognizance is to keep the peace towards the 
Queen and all her subjects, the sessions may discharge it, 
unless on proclamation some person appears to demand 
sureties upon warrantable cause; but if it is made to keep 
the peace with a particular person, the sessions will not dis- 
charge it, though the person requiring it do not appear; 
and the court may bind over the party to the next sessions. 
—Dalt., ¢. 120. 

If the party accused be in prison for want of sureties, on 
the death of the party demanding the peace, he shall be 
released, or if he offers sufficient surety while in prison.— 
Dalt., c. 118.—See also post title ‘ Surety for good Be- 
haviour.” 


Information to require Surety of the Peace and good behaviour. 


PRoviNcE oF CANADA: 

County of , |) The information and complaint of A. B., of 

to wit. , taken on oath before me, the under- 
signed, one of her Majesty’s justices of the peace in and for 
the said county of at in the said county this day of 

, 18 who saith that C. D., of » yeoman, did, on the 

day of , threaten the said A. B., in the words, or to the 
effect following, that is to say, (Set them out with the circumstan- 
ces under which they were used) and that from the aljove and other 
threats used by the said C. D, towards the said A. B., he, the 
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said A. B., is afraid that the said C. D. will do him some 
bodily harm, and therefore prays that the said C. D. may be 
required to find sufficient sureties to keep the peace and be of 
good behaviour towards him, the said A. B. And the said A. 
B. also saith, that he doth not make this complaint against, nor 
require such sureties from the said C. D., from any malice or 
ill will, but merely for the preservation of his person from 
Injury. 
Sworn before &c. A. B. 
Warrant thereon. 


PRoviNncE oF CANADA: 

County of , 2 To the constable of , in the County of 
to wit. , 

Whereas A. B., of , yeoman, hath on this day of 
personally come before me, J. C., Esq., one of her Majesty’s 
justices of the peace in and for the said county, and hath this 
day made information and complaint upon oath that C. D., of 

, yeoman, did on the day of at , threaten to 
beat, &c., (here follows the information) and that from the above 
and other threats used by the said C. D. towards the said A. B., 
he, the said A. B., is afraid that the said C. D. will do him 
some bodily harm, and hath therefore prayed of me the said 
justice, that the said C. D. may be required to find sufficient 
sureties to keep the peace and be of good behaviour towards 
him the said A. B. These are therefore to require you imme-. 
diately upon sight hereof, to apprehend and bring the said C. 
D. before me, to find sufficient sureties as well for his appear- 
ance at the next general quarter sessions of the peace to be 
holden in and for the said county, then and there to answer to 
the premises, and to do and receive what shall be then and 
there enjoined him by the court, as also to keep the peace and 
be of good behaviour towards her Majesty and all her liege 
people, and especially towards the said A. B. Given under 
my hand and seal, at ,in the said county, the day of 


Condition of Recognizance to appear at the Sessions. 


The condition of the within written recognizance is such, 
that if the within bounden C. D., of &c., shall appear at 
the next court of general or quarter sessions of the peace to be 
holden in and for the said county of , to do and receive 
what shall be then and there enjoined him by the court; and 
in the mean time shall keep the peace, and be of good beha- 
viour towards her Majesty and all her liege people, and especi- 
ally towards A. B. (of , &c.) for the term of, now next 
ensuing, then the said recognizance to be void, or otherwise to 
stand in full force and virtue. 


Condition of the Recognizance to keep the Peace, ¢c., with- 
out appearance at the Sessions. 


~The condition of the above recognizance is such, that if the 
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above bounden C. D. shall keep the peace, and be of good 
behaviour towards her Majesty and all her liege people, and 
especially towards A. B.of _ , for the space of one year, (or 
longer if need be,) then this recognizance to be void, or else to 
remain in full force and virtue. 


Commitment for want of Sureties. 


Province oF CANADA: 

County of ,? To the constable of __, and to the keeper of 
to wit. the common gaol of the said county at 4 
in the said county. 

Whereas, on the day of instant, complaint on oath 
was made before the undersigned, one of her Majesty’s justices 
of the peace in and for the said county of ~—, by A. B. of 
that C. D. of on the day of , at the township of 

aforesaid, did &c., (follow to end of complaint as in 
form above), and whereas the said C. D. was this day brought 
and appeared before me the said justice, to answer unto 
the said complaint, and having been required by me to enter 
into his own recognizance in the sum of £ , with two suffi- 
cient sureties in the sum of £ each, as well for his appear- 
ance at the next general quarter sessions of the peace to be 
held in and for the said county of , to do what shall be 
then and there enjoined him by the court, as also in the mean- 
time to keep the peace and be of good behaviour towards her 
Majesty and all her liege people, and especially towards the 
said A. B., and the said C. D. hath refused and neglected, (a) 
and refuses and neglects to find such sureties. These are 
therefore to command you the said constable of the township 
of _, to take the said C. D. and him safely to convey to the 
common gaol at aforesaid, and there to deliver him to the 
keeper thereof, together with this precept; and I do hereby 
command you the said keeper of the said common gaol, to 
receive the said C. D. into your custody in the said gaol, there 
to imprison him until the said general quarter sessions of the 
peace, unless he in the meantime find sufficient sureties as well 
for his appearance at the said sessions as in the meantime to 
keep the peace as aforesaid. Given under my hand and seal 
this day of , in the year of our Lord, 18 , at in the 
county aforesaid. d Brg GL.B5) 


The form of a Supersedeas to be used where the defendant 
jinds surety before the warrant ts executed upon him. 
Province or CANADA: 
County of , J. GC, Esq., one of the justices of our lady 
to wit: the Queen, assigned to keep the peace with- 


in the said county, to the sheriff of the said county, and to the 
constables and others, the faithful ministers and subjects of our 


(a) A neglect or inability to find securities is the same as a refusal at law. 
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said lady the Queen within the said county, and to every of 
them, greeting. 

Forasmuch as C. D., of ,in the said county, yeoman, 
hath personally come before me at , in the said county, 
and hath found sufficient surety, that is to say, E. F., of 
yeoman, and E. H., of , yeoman, either of whom. hath 
undertaken for the said C. Be under the pain of £20, and he, 
the said C. D. hath undertaken for himself, under the pain of 
£40, that he, the said C. D., shall personally appear at the 
next general quarter sessions of the peace to be holden in and 
for the said county, then and there to do and receive what shall 
be then and there enjoined him by the court, and in the mean- 
time to keep the peace and be of good behaviour towards her 
Majesty and all her liege people, and especially towards A. B., 
of , therefore, [ do command you and every of you, feet 
you utterly forbear and do cease to arrest, take, imprison, or 
otherwise by any means, for the said cause, to molest the said 
C. 1., and if you have for the said occasion and for none other 
taken and imprisoned him the said C. D., that then him you 
deliver or cause to be delivered and set at liberty without 
further delay. Given under my hand and seal, this day 
of , &C. 


Release of the Surety for the Peace, fe. 


PRovINCE OF CANADA: 
County of } Be it remembered, that A. B., of in 
to wit. said county, yeoman, on the day of : 
in the year of the reign of our sovereign lady Victoria, came 
before me, J. C., Esq., one of the justices of our said lady the 
Queen assigned to keep the peace within the said county, and 
there remised and freely released to C. D., of , inthe said 
county, yeoman, the surety of the peace and good behaviour 
by him the said A. B. before me prayed against the said C. D. 
Given under my hand and seal, the day of , in the 
year of our Lord, 18 


Or, uf ut rs before another Justice, then say— 


The surety of the peace and good behaviour which he has 
against C. D. of , in the said county, yeoman. Given, &c. 


Discharge of one Committed for want of Sureties. 


PRovINCE OF CANADA: 
County of ; J. C., Esq., one of the justices of our lady 
to wit. the Queen assioned to keep the peace in the 
county of _, to the keeper of her Majesty’s common goal 
at in the said county, greeting. 
Forasmuch as C. D., in the prison of our said lady the 
Queen, in your custody now being, at the suit of A. B., of ; 
in the said county yeoman, for the want of his finding sufficient 
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sureties, &c. (as in the former precedent of a supersedeas.) There- 
fore, I do command you that if the said C. D. do remain in the 
said gaol for the said cause, and none other, then you forbear 
to grieve or detain him any longer, but that you deliver him 
thence and suffer him to go at large, and that upon the pain 
which will fall thereon. Given under my hand and seal, 
this day of , 18 


Je Cr 
Form of Articles of the Peace. 
ProvinckE OF CANADA: 
County of ») ©.D., wifeofE.D., of in the said County, 
to wit. j labourer, prays surety of the peace against 


the said E. D., her said husband, for fear of death or bodily 
injury. . 

First—T his informant, on her oath, saith, that she intermar- 
ried with her said husband about years ago, since which time 
he hath often in a cruel, barbarous, and inhuman manner, beat, 
abused, and ill-treated this informant, and frequently threatened 
to take away her life. 

Secondly—This informant saith, that on the day of last 
past, her said husband in a violent passion, (state the particulur 
acts of cruelty.) 

Lastly—This informant saith, that she is actually afraid her 
said husband will do her some bodily injury, if not murder her, 
should she return home again to him; and saith, that she doth 
not make this complaint against her said husband out of any 
hatred, malice, or ill-will which she hath or beareth towards 
him, but purely for the preservation of her life and person from 
further danger. 

Articles of the peace should have the signature of counsel. 


ASSAULT AND BATTERY. 


An assault is a forcible attempt to do corporal injury to 
another; a blow, however trifling, is a battery ; every assault, 
however, is not a battery; but every battery necessarily 
includes an assault.—l1 Haw. P. C. 268. So, striking at 
another, or even holding up a fist in a menacing manner, 
will amount to an assault.—1 Haw. c. 62. 

An unlawful imprisonment is also an assault in law.—1 
Haw. c. 60. 

An assault in some instances may be justified: thus a 
party may justify an assault, molliter manus imposuit in de- 
fence of his goods, his wife, father, mother or child, and a 
wife in defence of her husband.—1 Ld. Ray. 62. 

A servant may also justify an assault in defence of his 
master, but doubtful whether a master may do so in defence 
of his servant.—1 Salk. 407. 
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_ So also may a master reasonably correct his apprentice or 
Servant; and a master h's scholar; but immoderate correc- 
tion, or with an unlawful instrument, will constitute an 
assault.—3 Salk. 47. 

A common assault is punishable as a misdemeanor; and 
the punishment usually inflicted is, fine, imprisonment, and 
the finding of sureties.—4 Bl. Com. 41T. 


Aggravated Assaults. 


Are such as are committed by persons with intent to com- 
mit felony, or some, illegal act: assaulting a magistrate or 
constable in the execution of his duty; or a servant his 
master; and the like. 

And any servant assaulting his master or mistress, may, 
upon conviction before two justices, and upon the oath of two 
witnesses, be imprisoned for a year, or less.—-5 Hliz., c. 4, § 21. 

Also, any person assaulting or challenging another for 
money won by gaming, shall forfeit to the King all his goods, 
and be imprisoned for two years.—9 Ann, c. 14, § 8. 

By the 4 & 5 V., ¢. 27,’§ 25: where any person shall be 
charged with, and convicted of any of the following offences 
as misdemeanors; that is to say, of any assault with intent 
to commit felony; of any assault upon any peace officer or 
revenue officer in the due execution of his duty, or upon any 
person acting in aid of such officer; of any assault upon any 
person with intent to resist the lawful apprehension or detainer 
of such party so assaulting or of any other person for any 
offence for which he or they may be lable by law to be 
apprehended or detained; or of any assault committed in 
pursuance of any conspiracy to raise the rate of wages; in 
any such case the court may sentence the offender to be 
imprisoned for any term not exceeding two years, and also 
(if it shall so think fit) fine the offender, and require him to 
find sureties for keeping the peace. 

§ 26. And if any person shall unlawfully and with force 
hinder any seaman from working at, or exercising his lawful 
trade, business or occupation; or shall beat, wound or use 
any other violence to him with intent to deter or hinder him 
from working at, or exercising the same; or if any person 
shall beat, wound, or use any other violence to any person, 
with intent to deter or hinder him from selling or buying 
any wheat, or other grain, flour, meal, or malt, in any mar- 
ket or other place; or shall beat, wound, or use any other 
violence to any person having the care or charge of any 
wheat or other grain, flour, meal, or malt, while on its way 
to or from any city, market, town or other place, with intent 
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to stop the conveyance of the same; every such offender 
may be convicted thereof before two justices of the peace, 
and imprisoned and kept to hard labour in the common gaol, 
or house of correction, for any term not exceeding three 
calendar months: provided always that no person who shall 
be punished for any such offence, by virtue of this provision, 
shall be punished for the same offence by virtue of any other 
law whatsoever. 

§ 36. And when any person shall be convicted of any 
offence punishable by this act, for which imprisonment may 
be awarded, the court may sentence the offender to be im- 
prisoned, or to be imprisoned and kept to hard labour in the 
cummon gaol or house of correction, and also direct that the 
offender shall he kept in solitary confinement for any portion 
or portions of such imprisonment, or of such imprisonment 
with hard labour, not exceeding one month at any time, and 
not exceeding three months in any one year, as to the court 
in its discretion shall seem meet. 


Common Assault. 

By the 4&5 V., c. 27, § 27, where any person shall un- 
lawfully assault or beat any other person, it shall be lawful 
for any justice of the peace, upon complaint of the party 
aggrieved praying him to proceed summarily under this 
act, to hear and determine such offence; and the offender, 
upon conviction thereof before him, shall forfeit and pay such 
fine as shall appear to him to be meet, not exceeding, together 
with costs, (if ordered,) the sum of £5, which fine shall be 
paid to the treasurer of the municipal district, or place in 
which the offence shall have been committed, and make part 
of the funds of such district; or if the conviction be had in 
any place not within any municipal district, then such fine 
shall be paid over to such officer, and be applicable to such 
purposes as other fines and penalties by law are; and the 
evidence of any inhabitant of the municipal district shall be 
admitted in proof of the offence, notwithstanding such appli- 
cation of the fine; and if such fine and costs (if ordered) be 
not paid upon conviction, (a) or within such period as the 
said justice shall appoint, it shall be lawful for him to com- 
mit the offender to the common goal or house of correction, 
there to be imprisoned for any term not exceeding two calen- 
dar months, unless such fine and costs bé sooner paid: but 
if the justice, upon the hearing of such case, shall deem the 
offence not to be proved, or shall find the assault or battery \ 


(a) The 14 & 15 V., c. 119, 3 4, now authorises the amount to be levied 
by distress. 
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to have been justified, or so trifling as not to merit any pun- 
ishment, and shall accordingly dismiss the complaint, he shall 
forthwith make out a certificate under his hand, stating the 
fact of such dismissal, and shall deliver such certificate to 
the party against whom the complaint was preferred: and 
if such costs (a) shall not be paid immediately upon dismissal, 
within such period as such justice shall at the time of such 
dismissal appoint, it shall be lawful for him to issue his war- 
rant to levy the amount of such costs within a certain time 
to be in the said warrant expressed; and in default of suffi- 
cient distress, may commit the party by whom such costs 
shall be so ordered to be paid as aforesaid to the common 
gaol of the district, county, or division where such offence 
shall be alleged to have been committed, there to be im- 
prisoned for any term not exceeding ten days, unless sooner 
paid. § 28. Such certificate, or in case of conviction the 
payment of the amount adjudged, or imprisonment awarded 
and suffered for nonpayment, shall release the party from all 
further proceedings, civil or criminal, for the same cause. 
§ 29. When any person shall be summarily convicted before 
a justice of the peace of any offence against this act, it shall 
be lawful for such justice, if he shall so think fit, to discharge 
the offender from his conviction upon his making such satis- 
faction to the party aggrieved, for damages and costs or 
either of them, as shall be ascertained by the said justice. 
§ 50. Ifthe justice shall find the assault complained of to 
have been accompanied by any attempt to commit felony, or 
shall be of opinion that the same is, from any other circum- 
stance, a fit subject for indictment, he shall deal with the 
case accordingly: justices not to determine any case of as- 
sault in which any question shall arise as to the title to lands, 
or any interest therein, or as to any bankruptcy or insolvency, 
or any execution under the process of any court of justice. 
§ 38. Any person aggrieved by any summary conviction or 
decision under this act, may appeal to the next court of 
general or quarter sessions which shall be holden not less 
than twelve days after the day of such conviction, giving to 
the other party a notice in writing of such appeal, and of the 
cause and matter thereof, within three days after conviction 
or decision, and seven days at the least before such sessions, 
and shall also either remain in custody until the sessions, or 
enter into a recognizance with two sufficient sureties before a 
justice of the peace, conditioned personally to appear at the 
said sessions and to try such appeal, and to abide the judg- 


(a) Quere—W hat costs? 
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ment of the court thereupon, and pay such costs as shall be 
by the court awarded, and upon such notice being given and 
such recognizance entered into, the justice shall liberate such 
person, if in custody, and the court, at such sessions, shall hear 
and determine the matter of the appeal; and shall make such 
order therein, with or without costs to either party, as to the 
court shall seem meet; and in case of the dismissal of the 
appeal, or the affirmance of the conviction, shall order and 
adjudge the offender to be punished according to the convic- 
tion, and to pay such costs as shall be awarded, and, if 
necessary, issue process for enforcing such judgment. 

34. The court shall have power to empannel a jury to 
try the matter, and on the finding of the jury shall give 
judgment accordingly: provided, that the court shall not in 
any case adjudge the payment of a fine exceeding £5, in 
addition to the costs, nor order imprisonment for any period 
exceeding one month; and all fines imposed and recovered 
by the judgment of the court shall be applied as other fines 
recovered under this act. 

§ 40. And for the more effectual prosecution of offences 
punishable upon summary conviction by virtue of this act, 
be it enacted, that when any person shall be charged on the 
oath of a credible witness, before any justice of the peace, 
with any such offence, the justice may summon the person 
charged to appear at a time and place to be named in such 
summons; and if he shall not appear accordingly, then (upon 
proof of the due service of the summons upon such person, 
by delivering the same to him) the justice may either pro- 
ceed to hear and determine the case ex parte, or may issue 
his warrant for apprehending such person and bringing him 
before himself or some other justice of the peace; or the 
justice before whom the charge shall be made may (if he 
shall so think fit) issue such warrant in the first instance, 
without any previous summons. 

§ 41. The prosecution for every offence punishable on 
summary conviction by virtue of this act, shall be commenced 
within three calendar months. 

For forms, see ‘‘ Summary Conviction.” 


Indictment for a Common Assault. 


County of ; The jurors for our lady the Queen, upon 
to wit: their oath, present, that A. O., late of the 

township of , In the county of , butcher, on the 

day of , in the year of the reign of our Sovereign lady 


Victoria, with force and arms, at the township aforesaid, in the 
county aforesaid, in and upon one A. I., in the peace of God 
| 


b 


Assessments. 63 


and our said lady the Queen then and there being, did make 
an assault, and him the said A. I. then and there did beat, 
wound and ill-treat, and other wrongs to the said, A. I. then 
and there did, to the great damage of the said A. I., and 
against the peace of our said lady the Queen, her crown and 
dignity. 


Indictment for an Aggravated Assault—(Archbold). 


(Commencement as before) in and upon one I. N., in the 
peace of God and our said lady the Queen then and there being, 
did make an assault, and him the said I. N. then and there 
did beat, wound and ill-treat, and that the said J. S., with both 
his hands, then and there violently cast, flung and threw the 
said I. N. to, upon and against a certain brick floor there, and 
him the said I. N., in and upon his head, neck, breast, back, 
sides and other parts of his body, with both the feet of him, the 
said J. S., then and there violently and grievously did kick, 
strike and beat, giving to the said I. N. then and there, as well 
by such flinging, casting and throwing of him the said I. N., 
as also by such kicking, striking and beating of the said I. N. 
as aforesaid, in and upon the head, neck, breast, sides, back 
and other parts of the body of him the said I. N., divers bruises, 
hurts and wounds, so that his life was greatly despaired of, and 
other. wrongs, &c. (as before). 


For Assaulting a Constable in the execution of his Office. 


(Commencement as before) in and upon I. N., (then being 
one of the constables of the said township of ,in the county 
aforesaid, and in the due execution of his said office, then and 
there being) did make an assault, and him the said I. N., so 
being in the due execution of his said office as aforesaid, then 
and there did beat, wound and ill-treat, and other wrongs, &c., 
(as before.) Add a count for a common assault. From this 
precedent an indictment may readily be framed for an assault 
upon any other public officer in the execution of his office.—Arch. 


ASSESSMENTS. 


By 16 V., c. 182, the act 138 & 14 V., c. 67, and 14 & 15 
V.,c. 110 are repealed. 


Property liable to Taxation. 


All land and personal property in Upper Canada shall be 
liable to taxation, subject to the exemptions hereinafter 
specified.—§ 2. 

The occupant of any land belonging to Her Majesty shall 
be liable to taxation for the land so occupied.—Jd. 

The word “land” to include buildings, machinery, or 
other things so fixed to any building as to form in law part 
of the realty, and all trees or underwood, mines, minerals, 
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quarries, and fossils, in and under the same, except mines 
belonging to her Majesty.—J0. 

The terms ‘real estate’ and ‘real property’ to be con- 
strued as ‘‘land.””—J0. : 

The term ‘‘ personal estate,” and “‘ personal property,’ to 
include goods and chattels, shares in incorporated companies, 
money, notes, accounts and debts at their full value, and all 
other property except land, as above defined.—Jd. 

The term ‘‘ property” to include both real and personal 
property as above defined.—Zb. 


Assessment Scale for Personal Property. 


£25 or more, but under £50 
£50 do. do. £100 
£100 do. do. £250 
£250 do. do. £000 
£500 ao. D0. iinet 
£1000 do. do. £2500 
£2500 do. do. £0000 
£5000 do. do. £10000 
£10000 do. do. £15000 
£15000 do. do. £20000 | 
And so forward, the sums thenceforth increasing by £5000. 
—§ 4. 

No person deriving income from any trade, calling, office, 
or profession, exceeding £50 per annum, shall be assessed for 
a less sum as the amount of his net personal property, than 
the amoun of the last year’s income, but such last year’s 
income shall be held to be his nett personal property, unless 
he has other personal property to a greater amount.—§ 6. 


Property Exempt from Taxation.—§ 6. 


1. All property belonging to her Majesty, Indian lands, 
and lands held for the public use of the province. 

2. Every place of worship, church-yard or burying-ground, 
colleges, grammar schools, and public educational institutions, 
so long as such real estate shall be so used and occupied, but 
not if occupied by others, or unoccupied. Every public 
school-house, town or city hall, court-house, gaol, house of 
correction, lock-up house, or public hospital, with the land 
attached thereto, and the personal property belonging to 
each ; every public road and way, or public square, and the 
property belonging to any township, village, town, city, or 
county, if occupied for the purposes thereof, or unoccupied. 

3. The provincial penitentiary. 4. Hvery industrial 
farm, poor-house, alms-house, house of industry, or lunatic 
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asylum, and every house of reformation of offenders, and the 
real or personal property belonging thereto. 5. The property 
of every public library, mechanics’ institute or other public 
literary or scientific institution, and of every agricultural 
society. 6. The personal property of the governor, and the 
official income of the public administration. 7. Official 
occupants of public property, held in an official capacity. 
8. Imperial salaries, provisions, or gratuities, and the 
personal property of officers on full pay, or in actual present 
service, who are alsoto be exempt from statute labour. 9. 
All public pensions under £50 per annum. . 
10. Incomes derived from farms, and crops for the current 
ear. 
: 11. Mortgages on land, money arising from the sale of 
land. 

12. Bank and railroad stock, subject to any special tax 
upon bank issues. 

13. Property, stocks and securities owned out of the 
province. 

14. Personal property equal to the debts owing by any 
party, excepting debts secured by mortgage upon his real 
estate, or unpaid on account of purchase money. 15. The 
nett personal property of any individual under £25 value. 

16. Stipends of ministers of religion, under £300 per 
annum. 

17. Household effects, books and wearing apparel. 

_ Lands to be assessed where situate, and in the name of the 
owner, if known and occupied by him, or unoccupied. If 
non-resident or owner unknown, and the land occupied, then 
in the name of the occupant. If the owner be known, then 
in the name of both owner and occupant. If owned or 
occupied by more than one party, then any one shall be 
liable, saving his recourse against the others, and any 
occupant may deduct from his rent the taxes paid, unless a 
special agreement to the contrary.—§ 7. 

Unoccupied lands of owners unknown, or resident out of 
the locality, to be denominated lands of “‘ non-residents.—§ 8. 

Real estate of incorporated companies to be assessed in the 
locality; their personal property exempt, but each share- 
holder shall be assessed for his stock, except when such stock 
is exempted by this act.—§ 9. 

Partnership property to be assessed against the partner- 
ship, and where more than one place of business, each branch 
to be assessed in that locality, and if this cannot be done, the 
parties may elect at which place it will be assessed for the 
whole, producing a certificate at each of the other places, of 
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the amount assessed elsewhere.—§ 10. Any party carrying 
on any trade, &c., in two or more localities to be assessed 
proportionally in each; or if this cannot be done, he may be 
assessed for part in one, and part in another, or for all at 
one place, at his discretion, producing a certificate at each 
other place; and if no place of business, the party shall be 
assessed at his residence, and such assessment shall include 
with his own property, all personal property in his own 
possession, or under his control as trustee, guardian, 
executor, &c., and if owned or possessed, or under the 
control of more than one party, each shall be assessed for 
his share, or if held in a representative character, each for 
an equal portion.—§ 11. 

Real property to be estimated at its real value, as if 
appraised in payment of a first debt from a solvent debtor: 
yearly value to be the real rack rent to be ascertained by the 
assessors. If more than one quarter of an acre attached to 
any house, &c., the overplus to be held vacant ground, to be 
estimated by the assessors, and six per cent thereon shall be 
deemed its yearly value; and the yearly value of personal 
property shall be calculated at six per cent. Real estate at 
a less rental than six per cent. on the real value, to be 
assessed according to such real value.—§ 18. 


Assessments. 


One or more assessors to be appointed in and for any city, 
town, village, or township.—§ 15. 

Townships, cities, towns, &c., to be divided into assessment 
districts. —§ 16. 

Assessment roll to be prepared, its form and contents.—§17. 

Non-residents on the roll to be distinguished as such.—Jd. 

Parties liable to assessment to deliver to the assessors, if 
required, a statement in writing signed by the party of all 
his assessable property, under the penalty of £5.—§ 18. 

Penalty not exceeding £5 for making any false state- 
ment.—§ 19. 

Parties assessed as trustees, &c., to be so designated in 
the assessment.—§ 20. 

Railway companies to transmit annual statements, describ- 
ing the value of their real property to the clerk of the muni- 
cipality, and they shall deliver at or transmit by post to any 
station or office of the company notice of the assessment.—§21. 

Lands of non-residents how to be designated on the 
roll._—§ 22. 

Assessors to give notice to the parties of the value at which 
their properties are assessed.—§ 23. 
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Assessment rolls to be completed between the 18th day of 
February, and not later than 15th day of April.—§ 24. 

And delivered to the clerk of the municipality, who shall 
put up a copy in some convenient public place until after the 
meeting of the court of revision; and when revised, transmit 
a certitied copy to the county clerk.—§ 25. 

Parties aggrieved may within fourteen days after the time 
fixed for the return of the assessors roll, notify the clerk of 
the municipality, and such complaint shall be tried by a court 
of five members of the municipal council ; any three or more 
members being a quorum, and the majority of such quorum 
to decide.—§ 26. 

The court to have the power also to correct wrong entries, 

or omissions as to other parties, upon the complaint of any 
municipal elector. A list of complaints to be posted up with 
notice of day of hearing; a list also to be left with the 
assessor, who shall notify complainants, six days before the 
‘ sitting of the court.—Zb. 
Parties complaining against over-charge may make a de- 
claration in the form given, and the court of revision shall 
correct the assessment accordingly. Any person making a 
false declaration, to be guilty of a misdemeanor and punished 
as for perjury.—§ 27. 

Parties dissatisfied with the decision of the court may appeal 
to the judge of the county court, upon serving clerk of the 
municipality with notice of such intention within three days 
after the decision. At the same time giving a written notice 
of such appeal to the clerk of the revision court, and 
depositing 10s. to cover the costs. The judgment of the 
county court judge to be final. Costs of the court to be 
paid by the appellants in all cases; but each party to pay the 
costs of his own witnesses, except in case of wilful fraud or 
corruption, when the judge may order the offender to pay 
the costs.—§ 28. 

Court of revision authorised upon petition to reduce or 
remit taxes in cases of vacant possession, for more than three 
calendar months, sickness, or extreme poverty, or gross error 
in the roll.—-§ 29. 

Court, authorised to meet and adjourn at pleasure, to sum- 
mon witnesses, &c.—§ 30. 


Municipal Rates. 


Estimates to be made of sums required for municipal pur- 
poses during the current year, and the municipal council 
authorised to pass by-laws for levying and collecting a rate 
at so much in the pound as shall be sufficient to raise the 
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sum required: any deficiency to be made up from any un- 
appropriated funds, or if none, then equally deducted from 
the sums estimated to be required. Surplus amounts to 
form part of the general fund, and be at the disposal of the 
municipality.—§ 31. 

In counties and townships the rates to be calculated at 
so much in the pound upon the actual value of all the real 
and personal property therein, and in cities, towns and vil- 
lages, upon the yearly value.— 1b. 

Assessment rolls to be examined annually by municipal 
councils of the county, for the purpose of equalising the 
valuation in the different municipalities.—§ 22. 

The apportionment of county rates to be based upon the 
assessment rolls of the preceding year.—§ 33. 

Municipal council to direct by by-law what part of any 
sum required for county purposes shall be levied in any 
township, town or village.—§ 34. 


Statute Labour. 


Every male inhabitant of any city or incorporated town 
or village, of the age of 21 and under 60 years of age (and 
not otherwise exempt) not assessed upon the assessment roll, 
or if assessed and his taxes are under ten shillings currency, 
shall pay ten shillings yearly for statutel abour.—§ 35. 

Every male inhabitant of any township, between the ages 
aforesaid, and not otherwise assessed, shall be liable to two 
days’ statute labour. F 

Parties assessed upon the assessment roll shall be lable 
as follows : 

At not more than £50, two days’ statute labour. 
At more than £ 50, but not more than £ 100, 3 days’ labour. 


‘s 100, “ 150, 4 Ks 
bs 150, 66 200, 5 s 
ss 200, se 300, 6 “ 
se 300, “ 400, 7 4s 
“6 400, “6 500, 8 ‘ 
se 500, “ 600, 9 :: 
66 600, “ 800, 10 a 
ee 800, 66 1000, 12 : 
For every 200 above the sum of 1000. 1 Oy 


Unless the municipality of such township shall by by-law 
direct that a sum of money be paid in commutation: with 
power to the municipal council by by-law to reduce or in- 
crease the number of days’ labour.—§ 36. 

Payment of the tax under § 35, 36, in lieu of. statute 
labour, may be enforced by distress, or committal.—§ 37. 
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Statute labour performable by non-residents in townships, 
to be commuted at 2s. 6d. a day, and charged against the 
land. Non-residents who have required their names to be 
entered on the roll, shall be admitted to perform statute 
labour as residents, and liable to fine for non-performance, 
&c. If such labour be not performed or commuted, the over- 
seer to return defaulters before the first day of September : 
and if at any time before the first of May next ensuing, any 
owner of non-resident’s land, returned as such, shall have 
given to the treasurer of the county a list of the lands owned 
by him, and shall have tendered to him the taxes in full on 
such lands, and commutation money as herein provided, he 
shall be lable to the commutation for statute labour onl 
upon the aggregate value of all the lands, but after the first 
of May, no change to be made in the charge against each 
separate parcel.—§ 38. 


Collection of Rates. 


Clerk of the municipality to make out the collector’s roll, 
and deliver such roll to the collector on or before the first 
day of October, or such other day as prescribed by by-law. 
—§ 39. 

- make out another roll of lands of non-residents whose 
names are not in the assessor’s roll, and transmit it to the 
county treasurer, or city chamberlain, at the same time as 

escribed for delivery of the collector’s roll.—§ 40. 
Collectors to call at least once on the party taxed, or at 
his usual place of residence, or place of business, and de- 
mand payment; and to non-residents entered on the roll, 
transmit by post a statement and demand.—4 41. 

If payment not made, the collector shall levy with costs 
by distress and sale of the goods and chattels of the party, 
or of any goods or chattels in his possession; and at any 
time after one month from the delivery of the roll, may levy 
upon any goods or chattels which he may find on the land 
of non-residents, for the taxes inserted against the same on 
the roll.—§ 42. 

The collector to give six days’ notice of sale.——§ 43. 

The surplus to be paid, if unclaimed, to the party in pos- 
session of the goods. Butif the right be contested, then to be 
paid over to the treasurer, &c., until such right be determin- 
ed.—§ 44. | 

hie party assessed removing from the locality before 
collection, the collector may levy and collect such tax in any 
township, &c., within the county in which he shall reside, 
upon any goods or chattels in his possession thereon. Taxes 
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not otherwise recoverable may be recovered by action at law, 
and in the meantime be a special lien on the land.—4 45. 

Collectors required on or before the 14th December, in 
each year, or on such other day appointed by the municipal 
council, not later than the first day of March, next follow- 
ing, to return collection roll and pay over amount to the 
treasurer.—§ 46. 

Taxes remaining unpaid to be specially returned.—§ 47. 


Non-residents. 


Crown land commissioner to furnish county treasurer, 
annually in the month of January, with a list of lands grant- 
ed or leased; treasurer to furnish a copy to the clerk of the 
municipality, who shall furnish the assessors with a statement 
shewing what lands are liable to assessment.—§ 48. 

Treasurer of the municipality, within 14 days after the 
time for the return and settlement of the collector’s roll to 
furnish treasurer of the county with a copy of the roll shewing 
payments and arrears.—§ 49. 

After collector’s roll has, been returned, the collection of 
arrears to belong to the treasurer of the county only. Partial 
payments not to be received. But he may receive those for 
any subdivision of a lot established to his satisfaction.—§ 50. 

Lands on which taxes remain unpaid to be entered in books 
kept for that purpose by the county treasurer, &c.—§ 51. 

Lands omitted in the assessment roll, to be entered on t 
collector’s roll of the year following, and charged with 
arrears.—§ 52. 

Ten per cent. to be added yearly to taxes in arrear.—§ 53. 

County treasurer, authorised to pay arrears upon lands of 
non-residents, by warrant under hand and seal to the sheriff, 
upon any goods or chattels found thereon.—§ 54. 

Arrears of taxes on lands remaining for five years to be 
levied by warrant of the treasurer to the sheriff. But the 
municipal council may extend the period.—§ 45. 

Distinction to be made in such warrant and sheriff’s adver- 
tizements between lands leased by the crown, and those 
granted by patent, and the interest of a lessee or locatee 
only to be sold.—§ 56. 

List of lands and arrears to be prepared and published by 
the sheriff in the Government Official Gazette, and in some 
local newspaper, with the day of sale, &c., which shall be more 
than three months after the first publication ; a simijar adver- 
tisement to be posted at the court house, at least three 
weeks before the sale.—§ 57. 

In case of distress found on the land after the receipt of 
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the warrant, the sheriff required to levy, but default herein 
not to invalidate any sale.—§ 58. 

If the taxes not previously paid, sale to be made of so much 
of the land as shall be sufficient, the sheriff selling in prefer- 
ence such part as he may consider it most for the advantage 
of the owner to sell first; and within one month after sale to 
make return of lands sold, to the treasurer, and pay over the 
money. And if no bidder, the sheriff may adjourn the sale, 
and if the purchaser fail to pay, the sheriff may resell.—§ 59, 

The sheriff to give the purchaser a certificate describing 
the land sold, the quantity, sum, and expenses of sale, &c.—-§ 60. 

The purchaser, on receipt of the sheriff’s certificate, to be 
deemed the owner so far as to protect the land from spolia- 
tion or waste; but he shall not knowingly permit any timber 
to be-cut or other injury done to the land; after tender to 
the treasurer of the full amount of redemption such rights to 
cease.—§ 61. 

Provision for collection of arrears previous to this act 
coming into operation.—§ 62. 

Sheriff to receive 5 per cent. commission on moneys col- 
lected, besides fees for distress and sale.—§ 683. 

Owners entitled to redeem within one year from the day of 
sale on paying or sending to the treasurer the amount paid 
by the purchaser, with 10 per cent. thereon, and the treasurer 
shall give the party redeeming a receipt therefor, which shall 
be evidence of the redemption.—§ 64. | 7 

Ifthe land not redeemed within the year, the sheriff then 
to deliver a deed of sale to the purchaser, with certificate of 
the execution of such deed for registration.—§ 65. 

Provision respecting sales before 1851, under *6 G. IV. c. 
7.—§ 66. 

Sheriff to enter in a book a description of the lands 
conveyed.—§ 67. 

Moneys received by the county treasurer for taxes on non- 
resident lands to constitute the ‘‘non-resident land fund’’—S 68. 

All arrears to form one charge upon the lands subject to 
them.—§ 69. 

Provision for issuing debentures on the credit of the “ non- 
resident land fund.” —§ 70. 

For payment of the interest on such debentures.—§ 71. 

Surplus of the ‘‘non-resident land fund,” to be divided 
among the municipalities.—§ 72. 

Treasurer not to make any charge upon persons paying 
taxes, but to receive other compensation.—§ 73. 

An annual statement of the funds to be submitted by the 
treasurer to the county council, and copy transmitted to the 
provincial secretary.—§ 74. | 
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Treasurer or chamberlain to enter into bond with two 
sufficient sureties for the faithful performance of their duties. 
—§ 76. 

he assessor or clerk neglecting duties to forfeit £25, 
and the other assessor to perform such duties pro. tem.—§ TT. 

Any clerk, assessor, or collector, making any fraudulent 
assessment, collection, &c., to be guilty of a misdemeanor, 
and subject to a fine not exceeding £50, (and to imprison- 
ment until fine paid), or to imprisonment in the common gaol 
for a period not exceeding six calendar months.— 78. 

Collector neglecting to pay over, or duly account, the 
treasurer shall, within twenty days after, issue a warrant to 
the sheriff (or high bailiff of any city) for levying the amount 
with costs on the goods, chattels, lands and tenements, of 
such collector or his sureties. Such warrant to be returned 
within forty days.—§ 79. 

The sheriff (or high bailiff) required to execute the same, 
and pay over the amount levied.—§ 80. 

Any sheriff (or high bailiff) neglecting to levy, or pay 
over, or making a false or insufficient return, or refusing to 
make any return, may be compelled to do so upon applica- 
tion to the superior courts of common law, or a judge thereof, 
who may order a writ of fiert factas to be issued for the 
amount upon the goods and chattels of the delinquent, with 
costs.—§ 381. 

Any sheriff (or high bailiff) wilfuily omitting to perform 
any duty required by this act, to be hable to a penalty of 
£50.—§ 82. 

Moneys levied under the U. C. Public Buildings’ Act, 
13 & 14 V., c. 68, to be assessed and collected in like manner 
as other taxes.—J 83. 

And shall be paid over to the local treasurer, and by him 
to the county treasurer.—§ 84. 

Treasurer of township, &c., to pay over money raised for 
county purposes to the county treasurer—g 85. 

County treasurer and chamberlain of cities to account; to 
the Crown for moneys levied under the 83rd sec.—§ 86. 

Counties and cities to be responsible to the Crown, and to 
other parties interested for moneys received by the treasurer 
or chamberlain.—§ 87. 


Miscellaneous. 


Any person who shall wrongfully tear down, injure, or 
deface any assessment roll, advertisement, notice or other 
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document, required by this act to be posted up at some pub- 
lic place, for the information of all parties interested, he 
shall, upon conviction before any justice of the peace, or any 
other person acting in that capacity, and having jurisdiction 
in the locality, be liable to a fine of £5.—§ 88. 

Fines and forfeitures imposed by this act (not otherwise 
provided for) may be levied and collected by distress, and sale 
of the offender’s goods and chattels under the authority of 
any warrant of distress for that purpose to be issued by the 
justice or other person before whom the conviction shall be ; 
and in default of distress, such offender may be committed 
to the common gaol of the county for any period not exceed- 
ing one month.—§ 89. 


ASSESSORS. 


By the general Municipal Act, 12 Vic., c. 81, § 28, the 
municipality for each township shall so soon as conveniently 
may be after their own election or appointment, nominate and 
appoint three assessors for the township, and one collector, 
who shall hold office from thence until the third Monday in 
January of the year next after their appointment, and until 
the appointment of successors. 

§ 78. Town councils of incorporated towns shall appoint 
three assessors, and one collector for each ward. 

By 15 & 14. V., c. 67, § 14, notwithstanding said act, 12 
V., c. 81, the number of assessors or collectors for any city, 
town, village or township, shall be one or more, in the discre- 
tion of the municipality or council thereof; and such muni- 
cipality or council may, in their discretion, appoint the same 
assessor or collector to act in and for any number of wards, 
or for the whole city or town. The general Assessment Act, 
16 V., c. 182, also contains a similar provision as to the 
number of assessors; and also prescribes the duties to 
be performed by them under that act.—See “‘ Assessments.” 


ASSIZES. 


* By the Tth W. IV., c. 1, § 8, it is enacted, that it shall be 
lawful for the Governor, &c., to issue yearly in the vacation 
between Haster and Trinity terms, also in the vacations be- 
tween Michaelmas and Hilary terms, such commissions of 
assize and nist prius, into the several districts, as may be 
necessary for the purpose of trying all issues joined in the 
said court (Queen’s Bench), in any suit or action which, 
according to the practice of the court, ought to be tried in 
such districts respectively. And that in like manner com- 
missions of oyer and terminer and general gaol delivery, 
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shall be issued into the several districts of the province 
twice in the year, within the periods aforesaid: provided 
always, that it shall be in the power of the Governor, &c., to 
issue special commissions for the trial of offenders upon 
extraordinary occasions. . 

S. 9. And that whenever, from the illness of the judge, 
or from unavoidable detention at the last assize town, or 
from other casualty, it may happen that the judge appointed 
shall not arrive in time, or shall not be able to open such 
court on the day appointed, it shall be lawful for the sheriff 
of the district, or in his absence, his deputy, after the hour 
of eight o’clock in the afternoon of such day to adjourn 
by proclamation the courts so appointed to be opened on that 
day, to an hour on the following day to be by him named, 
and so from day to day until until the judge shall arrive to 
open such courts, or until he shall receive other direction 
from such judge. 

The 12 V., c. 63, § 21, directs the issuing of commissions 
into the County of York three times a year; and the 14 & 
15 V., c. 15, fixes the periods for holding such courts in said 
county to be on the first Thursday in January, the first Mon- 
day in May, and the second Monday in October, annually. 

The 14 & 15 V., c. 118, § 1, enacts, that deputy clerks of 
the crown, in counties, shall be ez officio clerks of assize. 

The 18 V., c. 92, § 48, enacts that it shall not be neces- 
sary in future to issue commissions of assize, but that such 
courts shall be held at such times as the judges of the superior 
courts of common law (Queen's Bench and Common Pleas), 
shall appoint subsequent to the several terms after which 
they are now directed by law to be holden; except where 
such courts are or shall be held at any stated time under any 
statute; and the judges of the several superior courts shall 
and may preside over the conrts of assize, and nis? prius, 
oyer and terminor, and general gaol delivery in the same 
manner, &c., without the issuing of any commissions, as they 
have been accustomed to under commission. 

Provision for issuing special commissions.—Ib. 

§ 44. Provides that it shall he the duty of the Secretary 
of this Province yearly, on or before the first day of the 
second term next after which the courts of assize are directed 
to be holden, to transmit to the said superior courts of law, 
a list of associate justices, and at the same time transmit to 
the sheriffs a similar list, and to notify such associate justices 
of their appointment,:and such associate justices shall have 
and exercise all the powers, &c., now used and exercised 
by any justices associated under any such commissions as in 
the next preceding section mentioned. 
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§ 45. Provides, that any person being oneof her Majesty’s 
counsel, learned in the law, may be an associate justice of 
any such court for the despatch of business (civil or criminal), 
and may act as judge in the absence of any judge of such 
superior courts. 


ATTAINDER. 


An attainder is the stain or corruption of the blood of a 
criminal capitally condemned, and is the immediate and in- 
separable consequence, by the common law, of pronouncing 
sentence of death against him, he being then called attaint 
attinctus—that is, stained or blackened.—4 Bl. Com. 

A person attainted is no longer of any credit or reputation ; 
he cannot be a witness in any court, neither is he capable of 
performing the functions of another man; for, by a sort of 
anticipation of his punishment, he is already dead in law.— 
3 Inst. 213; 4 Bl. Com. 380. Indeed, it was formerly holden, 
that any one might as lawfully kill a person attainted of trea- 
son or felony, as a wolf or other wild beast; though now, a 
malicious killing of any such person, there is no doubt, 
would be murder.——1 Haw. c. 28,§ 8; Jbid. c. 81, § 15. 

The attainder commences upon the judgment of death, or 
judgment of outlawry on a capital crime.—4 BI. Com. 380. 

But attainder does not follow until after judgment.—Jbed. 

The immediate consequences of attainder were the forfeiture 
of all the real and personal estates of the party attainted, and 
the corruption of his blood both upwards and downwards; so 
that an attainted person could neither inherit lands from his 
ancestors, nor retain those he was already in possession of, 
nor transmit them by descent to any heir. 

By an attainder for high treason, a man forfeits to the Queen 
all his lands, &.—26 H. VIII, c.18; H. VIIL, c. 20; 
and see 4 Bl. Com. 

This forfeiture relates back to the time of the treason com- 
mitted, so as to avoid all intermediate acts. A wife’s dower 
is expressly forfeited by 5 & 6 Edw. VI. 

By 7 Ann, c. 21, it was enacted, that after the death of 
the then pretender, no attainder for high treason should 
extend to the disinheriting of any heir, nor to the prejudice 
of any person other than the traitor himself; by which, says 
Blackstone, the law of forfectwres for high treason would by 
this time have been at an end, had not a subsequent statute 
(17 Geo. II., c. 39), intervened to give them a longer dura- 
tion. By this statute, the operation of the statute of Ann 
was still further suspended, till the death of the sons of the 
pretender.—4 BI. Com. 884. 
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Inacertain kind of treason, however, namely, that relating 
to the coin, it is provided by the 5 Hliz. c. 11, and 18 Eliz. 
c. 1, that it shall work no forfeiture of lands, save only for 
the life of the offender, and that it should not deprive the 
wife of her dower.—See 8 & 9 W. IIL, c. 26, and 15 & 16 
Geo. II., c. 28. 


In petit treason and felony, the offender forfeits to the 
Queen all his chattel interests absolutely, and the profits of 
all estates of freehold during life; and after his death, all 
his lands and tenements in fee simple, (but not those in tail) 
for the space of a year and a day.—2 Jnst. 387; 4 Bl. 385. 

The forfeiture relates back to the time of the offence com- 
mitted, so as to avoid all intermediate acts.—4 Bl. Com. 385; 
Haw., c. 49, § 17. ; 

Lands are only forfeited upon attaznder, but goods and 
chattels upon conviction. The forfeiture of goods has no 
relation backwards; those only which a man has at the time 
of his conviction are actually forfeited. Therefore, a traitor 
or felon may, bond fide, sell any of his chattels, real or per- 
sodal, for the sustenance of himself and family, previous to 
conviction : but not if they be collusively, and not bond fide, 
parted with, and the object of the transfer be merely to de- 
fraud the crown.—13 EHliz., c. 5; 3 Inst. 232; 2 Haw., c. 
49, § 34; 4 Bl. Com. 888. 


By *3 Wm. IV., c. 5, entitled ‘An Act to take away Cor- 
ruption of Blood in certain cases,’ it is enacted, that no 
attainder for felony, after the passing of this act, except in 
case of high treason, or of abetting, procuring, or counselling 
the same, shall extend to disinheriting of any heir, nor to the 
prejudice of the right or title of any person other than the 
offender, during his or her life only; and it shall be lawful 
for any person to whom the right in any lands or tenements, 
after the death of such offender, would have appertained if 
no such attainder had been, to enter into the same. 


By the statute 4 & 5 V., c. 24, § 17, no plea setting forth 
any attainder shall be pleaded in bar of any indictment, 
unless the attainder be for the same offence as that charged 
in the indictment. 


§ 21. Where any offender convicted of felony not punish- 
able with death, shall endure the punishment adjudged 
for the same, the punishment so endured shall have the 
like effects and consequences as a pardon under the great 
seal, as to the felony whereof the offender was so convicted ; 
but shall not mitigate any punishment on a subsequent con- 
viction for any other felony. 
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AUCTIONEER. 


By 16 V., c. 184, (repealing former acts). § 3. The muni- 
cipal council of any township, incorporated village, or town, 
or city in Upper Canada, is authorised to make by-laws (inter 
alia,) for regulating and governing auctioneers and other 
persons selling or putting up to sale goods, wares, merchan- 
dise or effects, by public auction or outcry, to the highest or 
best bidder within such municipality, and for requiring any 
such person to take out a license from such municipality offi- 
cer as shall be designated in such by-law before it shall be 
lawful for him to act as an auctioneer, or to sell or put up 
to sale, as aforesaid, any goods, wares, and merchandise or 
effects within such municipality, and for fixing the sum which 
shall be payable for such license, and the time during which 
it shall be in force, for making such further provisions as 
may be deemed necessary for giving full effect to such by-law, 
and for imposing penalties for the contravention thereof. 


AUTREFOIS ACQUIT. 


The plea of autrefots acquit, is a plea by a criminal that 
he was heretofore quitted of the same treason or felony ; and 
is grounded upon an universal maxim of the common law of 
England, that no man shall be brought into jeopardy of his 
life twice for the same offence.—2 Jnst. 218; 4 Co. 40; 2 
Haw., c. 35, § 1. 

The whole of the record of acquittal must be set forth in 
the plea, in order that the court may see whether the prisoner 
was legitimo modo acquietatus.— Rh. v. Wildey, 1M. & S. 183. 

. The plea must plainly show that the party was lawfully 
acquitted by verdict ; for ifno bill was preferred against the 
prisoner, or even no true bill found by the grand jury, so 
that at the end of the sessions he is quit by proclamation and 
discharged, he may still be afterwards indicted; for this 
amounts to no acquittal.—2 Hale, 246. 

But if an erroneous judgment be reversed by writ of error, 
the party may, in that case, be indicted de nove.—2 Hale, 247. 

And if the party be acquitted from any insufficiency in the 
indictment, such an acquittal is in general not pleadable upon 
a second indictment, because the prisoner’s life, in this in- 
stance, was never placed in jeopardy, and therefore the 
reason for the plea entirely fails— Hale, 248; 4 (Co. 44, 45; 
1 Star. 802; Rex v. Reading, 2 Leach, 598, per Buller, J. 

But then the insufficiency of the indictment should appear - 
in the record of the judgment of acquittal.—2 Hale, 885. 

When the defendant has been tried by a foreign tribunal of 
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competent jurisdiction, it seems clear that an acquittal before 
snch tribunal will equatly enure to his defence in this country ; 
but in this case, he should produce an exemplification of the 
record of his acquittal, under the public seal of that state or 
kingdom where he has been tried and acquitted.—Hutchin- 
son's case, 3 Kes. 785; Beak v. Thyrwhit, 3 Mod. 194; 1 
Shore, 6; Bull N. P. 245. 

The identity of the party must be shewn, by averment in 
the piea that he was the same person charged in the former 
indictment. And though he be described differen'ly in the 
two indictments—as, if in the first place he be styled yeoman, 
and in the second gentleman, yet he may aver that he only 
was the person meant under each addition.—2 Haw. c. 
39, § 3. 

The zdentity of the offence must appear as well zm law as 
in fact.—1 Str. 304. 

Thus, an acquittal on an indictment for felony is no bar to 
an indictment for a misdemeanor.—2 Haw. c. 30, § 5. 

And an acquittal as accessory after the fact, cannot be 
pleaded to a subsequent indictment as prenczpal; and the 
same € converso.—2 Hale, 244; Fost. 8361; Staundf. 105. 

If a man be acquitted generally upon an indictment for 
murder, autrefots acquit is a good plea to an indictment for 
manslaughter of the same person; and é converso, if he be 
indicted of manslaughter and acquitted, he shall not be 
afterwards indicted for the same death as murder.—4 Co. 
Rep. 46,6; Holcroft’s case, 2 Hale, 246; fost. 329; 1 
Star. 5065. 

But if A. commit a burglary, and at the same time steal 
goods out of the house, and he be indicted for the larceny 
only and acquitted, he may still be indicted for the burglary. 
—Hale, 245. 

And so é converso (Lord Hale says) if he be indicted for 
the burglary and acquitted, he may still be afterwards in- 
dicted for larceny.—Ib. 246. 

But the converse of this proposition must be received with 
this limitation, viz., that the indictment for the burglary lay 
the offence only with an cntent to steal, and not with an 
actual larceny; for, if laid with an actual larceny, a general 
acquittal would of course include an acquittal of the larceny 
itself.—1 Star. 309. 

If A. commit a robbery in the county of B., and carry the 
goods into the county of C., and be there indicted for larceny 
only, an acquittal upon such an indictment is no bar to an 
indictment for the robbery in the county of B.—2 Hale, 
245, 246. 
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For the same reason, if an indictment for murder is brought 
in an improper county, an acquittal upon such indictment 
cannot be pleaded to a subsequent indictment in the proper 
county.—2 Haw. c. 35, § 8; Contra Staundf. 105. 

But if a man steal goods in one county and carry them 
into anotber, as he may be indicted for the larceny in either 
county, it seems that an acquittal in one county would be a 
bar to a subsequent prosecution for the same stealing in the 
other county.—1 Haw. co. 35, § 4. 

Yet it hath happened, says Lord Hale, that a man acquitted 
for stealing a horse, hath afterwards been convicted for steal- 
ing the saddle, though both were taken at the same time.— 
2 Hale, 246. 

Where there is a variance between the record of the former 
acquittal and the indictment to which it is pleaded, yet, if 
the nature of the crime be in substance the same, the variance 
may generally be helped by proper averments in the plea.— 
2 Haw. c. 35, § 8. 

As, if a man be acquitted upon an indictment for murder, 
charged to be committed on one day, and be afterwards in- 
dicted for murder alleged to have been committed on another 
day, he may plead autrefois acyuit, alleging the supposed 
offence to be the same; for the day is not material, and the 
death is of a person certain, who can be but once killed.—2 
Alale, 244. 

So, if a man be acquitted of an indictment for murder or 
robbery of J. S., and he be afterwards indicted for the mur- 
der or robbery of J. N., he may plead autrefois acquit, 
and aver the person to be the same, notwithstanding the 
variance in the surname; for a man, it is said, may have 
many surnames.—Ib.; 2 Haw. c. 85, § 3. 

But where a prisoner was acquitted on an indictment for 
forgery, on a variance between the instrument produced and 
that recited in the indictment, it was held that he could not 
plead autrefots acquit to another indictment for the same 
offence, which set forth the instrument correctly.—R&. v. 
Coogan, 1 Leach, 448; R. v. Reading, 2 Leach, 593, per 
Buller, J. 

The plea of autrefors acquit, in R. v. Coogan, was taken 
ore tenus, and the court rejected the record of the acquittal 
as insufficient proof of the plea. But if the plea had been in 
writing, and there had been an averment that the instrument 
set out in the first indictment, and that set out in the second, 
were in fact the same, it seems to be reconcilable with what 
is said in 2 Haw. c. 85, § 3, 4, that such a plea would have 
been available-—Deacon’s C. L. 96. 


0 Autvetois Acquit. 


An accessory may plead the acquittal of his principal, for 
if there be no principal there can be no accessory.—2 Hale, 
524; 3 Inst. 139. 

So, if A. charged with a felony, breaks prison, and be 
acquitted of the principal felony, he may plead that acquittal 
to any indictment for felony, in the breach of prison.—Sau- 
ford’s case; 1 Hale, 611, 612; 2 Hale, 254. 


Practice. 


The prisoner is not entitled to a copy of the indictment to 
enable him to plead autrefois acquit ; but he has a right to 
have the indictment read very slowly and distinctly over to 
him.—R. v. Vandercomb, 2 Leach, 711. 

The plea, as well as the replication, may in general be 
pleaded ore tenus.—R. v. Coogan, 1 Leach, 448. But the 
replication of nul tiel record cannot be pleaded ore tenus, 
except by the attorney-general, but must be written on parch- 
ment, and handed in to the court.—2 Leach, 715, note (a). 

If the indictment be for felony or treason, the defendant, 
besides the plea of autrefois acquzt, should also plead over to 
the felony or treason.—Hale, Sum. 249; &. v. Vandercomb, 
2 Leach, 708. 

The court upon issue joined as to the identity of the person 
or the offence, awards a venzre returnable enstanter; and upon 
the sheriff making his return, the jury are immediately sworn 
to try the issue of autrefors acquit, the couusel for the prisoner 
having leave to address the jury in support of the affirmative 
of the issue.—R: v. Sheen, 1 Carr. § P. 638; 1 Leach, 476. 

By 18 V., c. 92, § 27.—In any plea of autrefois convict 
or of autrefois acqurt, it shall be sufficient for any defend- 
ant to state that he has been lawfully convicted or acquitted, 
as the case may be, of the said offence charged in the indict- 
ment. 


Record of Acquittal.—( Or. Cir Com.) 


County of — ,2 Be it remembered, that at the general quarter 

to wit: sessions of the peace of our Sovereign Lady 
the Queen, holden at the city of Toronto, in and for the said 
county of York, on the day of , in the year, &c., 
before W. M., K. R., R. R., and Z. Z., Esquires, justices of our 
said lady the Queen assigned to keep the peace of our said 
lady the Queen in and for the said county of York, and also to 
hear and determine divers felonies, trespasses and other mis- 
deeds, committed in the said county, by the oath, &c., (the 
grand jury stating all their names) good and lawful men of the 
county aforesaid, then and their sworn and charged to inquire 
for our said lady the Queen, for the body of the said county, 
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it is presented in manner and form as followeth, that is to 
say,—county of York, to wit. The jurors, &c. (recite the whole 
indictment), Whereupon the sheriff of the said county of York 
is commanded that he cause the said A. B. to come to answer, 
&c., and afterwards, to wit, at the same session of the peace, 
holden at the city of Toronto aforesaid in and for the said 
county of York, by adjournment, on Wednesday, the day 
of the same month of , in the year aforesaid, before the 
justices of our said lady the Queen above named, and others 
their fellows aforesaid, cometh the said A. B. in his own proper 
person, and having heard the said indictment read, the said A. 
B. saith that he is not guilty thereof, and concerning thereof he 
putteth himself upon the country; and Esquire, clerk of 
the peace for the said county of York, who prosecutes for our 
said lady the Queen, in this behalf doth the like; therefore let 
a jury thereupon come before the justices of our said lady the 
Queen, at the next general quarter sessions of the peace of our 
said lady the Queen, to be holden at the city of Toronto, afore- 
said, in and for the county of York, by whom the truth of the 
matter may be better known, and who have no affinity to the 
said A. B., to recognize upon their oath, if the said A. B. be 
guilty of the premises aforesaid or not; because as well the 
said , who prosecutes for our said lady the Queen in this 
behalf, as the said A. B. have put themselves on that jury, the 
same day is given as well to the said who prosecutes for 
our said lady the Queen, in this behalf, as to the said A. B., at 
which said next general quarter sessions of the peace of our 
said lady the Queen, holden at the said city of Toronto, in and 
for the county.of York aforesaid, on Monday, the day of 

, in the said year of the reign of our said lady the 
Queen, before W. M., G. H., F. P., and 8. T., Esquires, and 
others their fellows, justices of our said lady the Queen assigned 
to keep the peace of our said lady the Queen, in and for the 
county aforesaid, and also to hear and determine divers felonies, 
trespasses and other misdeeds, committed in the same county, 
cometh as.well the said , who prosecutes for our said lady 
the Queen in this behalf, as the said A. B. in his own proper 
person; and the jurors of that jury, by Esquire, sheriff of 
the said county, to this matter empannelled and returned—to 
wit, (the names of the petit jury) being called, come, who being 
chosen, tried and sworn, to speak the truth of and upon the 
premises in the indictment aforesaid, above specified do say. 
upon their oath, that the said A. B. is not guilty of the trespass 
and offence aforesaid, in the indictment aforesaid, above speci- 
fied, in manner and form as the said A. B., for himself above 
by his plea hath alleged; whereupon it is considered by the 
court here, that the said A. B. of the tresspass (or felony) and 
offence aforesaid, in the indictment aforesaid, above specified, 
be dischaged and go thereof without day. 
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AUTREFOIS ATTAINT. 


A person once attainted of felony, being civiliter mortuus, 
and his property being forfeited to the king, cannot in gen- 
eral be indicted again for another felony—whether committed 
before or after his attainder—on the ground that, as he had 
forfeited all that he could forfeit, a prosecution for any other 
offence would be useless. A plea of autrefovs attaint, there- 
fore, is a good bar to an indictment for the same or any other 
felony of the like description.—2 Haw. c. 36; 4 Bl. Com. 
336, 

But as this rule is one rather of expediency than otherwise, 
it does not follow that after an attatnder—the party attainted 
may commit other felonies of a higher description, such as 
murder, rape, and the like with impunity. <A plea of autre- 
fois attaint will therefore, in such cases, or for other capital 
offences, be of no avail; and the party may be indicted and 
convicted, in order that he may undergo the higher degree 
of punishment—forfezture of goods being only of secondary 
consideration in such cases. 


AUTREFOIS CONVICT. 


This plea (like that of autrefovs acquit) can in general 
only be pleaded for. the same identical felony; it is (like 
that also) founded on the principle, that a man is not again 
to be placed in jeopardy for the same offence; and still less 
so, if he has already (as in this case) suffered the penalty due . 
for it— Haw. c. 86, $10; 4 Bl. Com. 336. 

And though no judgment may have been given upon the 
former conviction, still the plea of autrefots convict is a good 
bar to a second indictment for the same offence.— 2 Haw. 
c. 86, § 14. 


Record of Conviction—See ‘‘ Autrefois Acqgutt.”’ 


do say upon their oath, that the said A. B. is guilty of 
the trespass and offence aforesaid in the indictment aforesaid, 
above specified, in manner and form as by the said indictment 
against him is alleged; whereupon it is considered by the 
court here, that the said A. B., for the trespass and offence 
aforesaid, in the indictment aforesaid, above specified, be 
taken, &c., which said A. B. being present here, is fined for 
the said tresspass and offence three shillings and fourpence, 
which he paid to the sheriff of the said county, in court, to the 
use of our said lady the Queen; and the said A. B. is com- 
mitted to the common gaol, at the city of Toronto aforesaid, in 
the said county, there to remain and be kept to hard labour for 
the space of six calendar months. 
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BACKING WARRANT. 


A justice of the peace has no authority beyond his terri- 
torial jurisdiction. _He may, however, issue a warrant for 
the apprehension of a party who has escaped or is residing 
out of his jurisdiction, but such warrant cannot be legally 
executed unless such execution of it be sanctioned by some 
justice of the peace residing in the locality where the accused 
party is residing. This is usually done by the constable 
having charge of the warrant calling upon such justice for 
leave to execute the same within his jurisdiction, who, on 
proof upon oath of the signature to the original warrant, is 
authorised by law to endorse permission or leave to execute 
such warrant within his jurisdiction. ‘This is called ‘‘ backing 
the warrant;’’ with respect to which the ‘“‘ Summary Convic- 
tion Act’ 16 V. c. 178 provides as follows: 

§ 38. Andif the person against whom any such warrant 
has been issued be not found within the jurisdiction of the 
justice or justices by whom it was issued, or, if he shall 
escape, go into, reside or be or be supposed or suspected to 
be in any place within this province, whether in Upper or 
Lower Canada, out of the jurisdiction of the justice or 
justices issuing the warrant, any justice of the peace within 
whose jurisdiction such person shall be or be suspected as 
aforesaid, upon proof alone upon oath (a) of the handwriting 
of the justice or justices issuing the warrant, may make an 
endorsment upon it, signed with his name, authorising the 
execution of the warrant within his jurisdiction ; and such 
endorsement shall be a sufficient authority to the person 
bringing the warrant, and to all other persons to whom it was 
originally directed, and to all constables or other peace officers 
of the territorial division, where the endorsement is made to 
execute the same in any place within the jurisdiction of the 
justice of the peace endorsing the same, and to carry the 
offender, when apprehended, before the justice or justices who 
first issued the warrant, or some other justice having the same 
jurisdiction. 

By the 16 V., c. 179 § 7, (relating to indictable offences) a 
similiar provision is made for backing warrants against a 
party residing out of the jurisdiction, and conveying him 
when apprehended into the jurisdiction from which the war- 
rant issued, but with this special provision in addition, viz. : 
provided always, thatif the prosecutor or any of the witnesses 
upon the part of the prosecution, shall then be in the territorial 


_(a) The constable having charge of the warrant, should either see it 
signed, or be well acquainted with the handwriting of the justice to enable 


him to make the requisite oath. 
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division, where such person shall have been so apprehended, 
the constable or other person or persons who shall have so 
apprehended such person, may, if so directed by the justice 
backing such warrant, take and convey him before the justice 
who shall have so backed the said warrant, or before some 
other justice or justices for the same territorial division : and 
the said justice or justices may thereupon take the examination 
of such prosecutor or witnesses, and proceed in every respect 
in manner hereinafter directed with respect to persons charged 
before a justice or justices of the peace for an offence alleged 
to have been committed in another territorial division than 
that in which such persons have been apprehended. 


Form of Endorsement in backing a warrant. 


PROVINCE OF CANADA: 
County (or uneted counties, or 

as the case may be.) of  , 

Whereas, proof upon oath hath this day been made before 
me, one of her Majesty’s justices of the peace in and for the 
said county (or wnited counties, or as the case may be) of : 
that the name of J. S. to the within warrant subscribed is of 
the proper handwriting of the justice of the peace within-men- 
tioned. I do, therefore, hereby authorise W. T., who bring- 
eth to me this warrant, and all other persons to whom this 
warrant was originally directed, or by whom it may be law- 
fully executed, and also all constables and other peace officers 
of the said county (or united counties, or as the case may be) of 

, to execute the same within the said last mentioned 
county (or united counties, or as the case may be). 


Given under my hand, this day of in the year 
of our Lord ae , In the (county, &c.) aforesaid, 
sae 


See also post titles “Indictable Offences,” “Summary 
Conviction.” 
BAIL. 


Bail (from the French word bazller, “to deliver ’’ (signifies 
the delivery of a man out of custody, upon the undertaking 
of one or more persons for him that he shall appear at a 
day limited, to answer and be Justified by the law.—Hales, 
Bo ot Gre ct Op | 

By the declaration of rights, 1 W. session 2, c. 2, excessive 
bail ought not to be required. To refuse bail where the 
party ought to be bailed, (the party offering the same,) is a 
misdemeanor, punishable not only by the suit of the party, 
but also by indictment.—2 Haw. 90 H. P. 97. And to 
admit bail where it ought not to be admitted, is punishable 
by the judges of assize by fine, or punishable as a negligent 
escape at common law—H. P. 97; and so if a justice take 
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insufficient bail—/b. <A justice of the peace cannot take 
bail for murder.—2 Jnst. 186. And if a person be danger- 
ously wounded, the justice ought to be very cautious how he 
takes bail, till the year and day be passed, for if the party 
die, and the offender appear not, the justice is in danger of 
being severely fined.—1 Haw. 1388. The court of King’s 
Bench, however, may admit a person to bail who has been 
committed for murder, if they think the circumstances of the 
case will justify their doing so. Lord Mohun’s case, 1 Salk. 
104; R. v. Magrath, Str. 1242. If the bail taken be in- 
sufficient, the justice may require better sureties, and commit 
the party on refusal.—2 Haw. 89. 

Bail may be taken in all cases of misdemeanor, and by one 
justice. It may also be taken in cases of felony, where the 
evidence adduced shall, in the opinion of the justices before 
whom the accused party is brought, be sufficient to put him 
on trial, but shall not furnish such a strong presumption of 

guilt as to warrant his committal for trial. ‘‘ But if the evi- 

dence given, be such as to raise a strong presumption of guilt, 
then such justice or justices, shall by his or their warrant 
commit the party to the common goal for the territorial 
division to which he may by law be committed.—16 V., c. 
179.9 15, Le (a). 

One justice alone cannot take bail for felony. The above 
statute requires that two justices be present on such occasion. 

The same statute also expressly prohibits bail being taken 
in cases of treason or murder; except by order of her 
Majesty’s Court of Queens Bench, or Common Pleas, or one 

of the judges thereof in vacation. 

See further on the Subject under the titles “Jndictable 
Offences,” “‘Coroner.” 


Acknowledging Bail in another man’s name.. 


By statute 21 J, c. 26, if any person shall acknowledge, 
or procure to be acknowledged, any bail in the name of any 
other, not privy to the same, he shall be guilty of felony 
without benefit of clergy. Bail taken before a judge is not 
within this statute till it is filed of record.—1 H. H. 696. 
But it is within the following statute of 4 Wm., c. 4, which 
enacts, ‘‘ that any person who shall personate another before 
those who have authority to bail, so as to make him. liable to 
the payment of any sum of money in that suit or action, 
shall be guilty of felony.” If bail cannot otherwise be 
obtained, the law hath also provided a remedy by the habeas 
corpus act.—31 G. II. 

See also post title, ““Habeas Corpus.” 


(a) The provisions of the former statute 4 & 5 V., c. 24, respecting bail 
before justices seem to be superseded by this act. 


86 Banks—Banking. 


BANISHMENT. 


* By 40G.III., c. 1, § 5, banishment is substituted for trans- 
portation ; and by § 6 of the same statute, being afterwards 
found at large within the province was made a capital 
offence. 

*By 3 W. IV., c. 3, reducing and defining what shall be 
capital offences, returning from banishment is not included. 

*By 7 W. IV., c. 7, § 1, transportation may be substituted 
for banishment; § 2, and the provision of the * 40 G. IIL, 
c. 1, respecting persons returning to the province before the 
expiration of the sentence, shall extend to any person re- 
turning from transportation under this act. 

By 4&5 V., ¢. 24, § 25, returning from transportation or 
banishment before the expiration of the term, is made felony, 
and the offender liable to transportation for life. 

By 6 V., c. 5, § 4, itis enacted “that for any offence for 
which by any of the acts cited, (including 4, 5 V., c. 24,) or by 
any other act or law the offender might, if this act had not been 
passed, have been punished by transportation beyond the seas, 
such offender may, if convicted after the passing of this act, be 
punished by imprisonment in the provincial penitentiary for 
any term for which he might have been transported beyond 
seas if this act had not been passed, or by imprisonment for 
life, if without this act he might have been punished by 
transportation for life. 


. BANKS—BANKING. 


By 18 & 14 V., c. 21, which repeals the *7 W. IV., c. 18, 
§ 2, it is enacted, that 1t shall not be lawful for any person, 
or association of persons, body corporate or politic, or party 
whatsoever, except only banks, now incorporated by royal 
charter or by act of the legislature, and thereunto expressly 
authorised, or such as shall be authorised under this act, to 
make, issue, sign, &¢., any note, bon, check, or promise in 
writing for the payment of money, in the nature of a bank 
note, or bank bill, or intended to pass as money. § 3. No 
bank notes shall be issued for less than five shillings, or made 
payable otherwise than on demand, in current coin of this 
province, and at some certain place within this province. 
§ 4., A penalty of £100 shall be incurred by any party issu- 
ing, circulating, or passing, or attempting to circulate or pass, 
any unlawful bank note in contravention of this act. § d. 
Foreign banks prohibited from opening or keeping any office 
or place of discount or deposit, or for the issue, circula- 
tion, or redemption of its bank notes within this province, 
under the penalty of £100. § 6. All such unlawful notes 
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shall be void: as well as securities given for securing any 
loan or advance made in such notes, as also any receipt or 
discharge for money paid in such notes. § 7. The busi- 
ness of banking shall comprise the making and issuing 
of bank notes, the dealing in gold and silver bullion, and 
exchange, discounting of promissory notes, bills, and negoti- 
able securities, and such other trade as belongs legitimately 
to the business of banking. But any company or party law- 
fully exercising the business of banking under this act shall 
have power to hold property bond fide mortgaged or pledged 
as security for debts previously contracted, and sold under 
any process at law or in equity, and bought .at such sale by 
such company or party, with power to re-sell. 

8. Any individual or co-partnership may carry on the 
business of banking in this province at some one place, being 
a city, town or village. § 9. Joint-stock banks to be composed 
of not less than five persons, and the whole capital not less 
than £25,000; shares not less than £10 each; articles of 
co-partnership to be filed in the office of the clerk of the 
county court. § 10. Shareholders to be liable for twice the 
amount of their shares, and no more. § 13 (a). Banks not 
to commence business until they have deposited with the 
receiver-general provincial debentures or securities to the 
amount of £25,000, to be held in pledge for redemption of 
the bank notes of the bank. § 14 (0). Upon such deposit 
being made the inspector-general is authorised to deliver 
to the bank bank notes for not less than 5s. each, number- 
ed, registered, and counter-signed by him, not exceeding 
the amount deposited, for circulation, and so long as the bank 
shall pay such notes in specie, on demand, they shall be 
receivable in payment of duties. § 15. Banks may make 
further deposits not less than £5000 at one time, and increase 
their circulation accordingly. § 17. If any such bank note 
shall not be paid in specie on demand at the bank, the 
same may be protested and forwarded to the inspector- 
general, who shall then by letter require the bank to pay the 
same, with costs of protest and postage and interest, within 
ten days, or the bank shall be closed (unless there be a legal 
defence for the non-payment of such note), and notice thereof 
given in the Gazette by the inspector-general, stating that he 
will redeem the notes to the extent of the funds deposited ; 
provision is then made for appointing a receiver for settling 
the affairs of the bank, who is authorised to take possession 
of the bank property, books and papers; and any banking 


a) This section is amended by 19 V., c. 3. 
b) This section also amended by the same act. 
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partner, associate, or shareholder, or any director, managing 
officer or servant of such banker or bank, or other person 
who shall have been entrusted with the same without having 
any legal title to or lien thereupon, who shall have any 
money, property, securities, books, accounts, papers or 
documents of the bank in his possession or under his control, 
and shall not forthwith deliver the same to the said receiver, 
shall be held to have fraudulently embezzled the same, and 
shall be punishable accordingly; and the receiver may 
recover possession of the same, as any party may recover 
property fraudulently embezzled: the receiver shall settle 
the affairs of the bank, and report thereon to the inspector- 
general who shall sell the deposits and apply the proceeds, 
first in redemption of the bank notes, and then in payment of 
other liabilities. The act then provides for the way in which 
the business and affairs of the bank are to be wound up: a 
schedule of bank liabilities and assets is to be filed in the 
county court, and a day appointed by the judge for settling 
disputed claims, with power to appeal to the Court of Queen’s 
Bench against his decision. § 22. The bank may also be 
closed if it permit any judgment against it to remain three 
months unsatisfied, and no appeal pending. § 24. LHvery 
bank shall keep in the office a list of shareholders open to 
the public, and deliver copies of the bank articles to any 
person on demand, on payment of 74d., under a penalty of 
£100. § 27. The total liabilities of the bank never to 
exceed three times the amount of its capital, under a penalty 
of £100 per diem for the excess. § 28. No dividend to be 
made out of bank capital. § 30 (a). Half-yearly accounts 
(on Ist January and Ist July) to be rendered by the bank to 
the inspector-general of bank assets and liabilities, under a 
penalty of £25 per diem for neglect, and if not transmitted 
within a month, the bank may be closed. § 36. A general 
statement of allthe banks under this act to be laid before the 
legislature within thirty days after the opening of each session. 


BANK NOTES. 


By 4&5 V., ¢.29, 9 1, banking companies are required 
to deliver a statement in writing on the 16th May and the 
15th November, annually, to the receiver-general, of the 
amount of notes or bills issued and in circulation at the end 
of each calendar month, certified by the cashier and president; 
and the person or persons so certifying, shall make and sign 
a declaration in writing before a justice of the peace, that he 
or they had the means of knowing that such statement was 


(a) Monthly by 14 & 15 V., c. 69, 21. 
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correct, and that it is so to the best of his or their knowledge 
and belief. § 2. Any wilful false allegation in any such 
statement shall be a misdemeanor, punishable as for perjury. 
§ 3. A duty of one per cent per annum, imposed on the 
average amount of notes and bills in circulation pro tem. § 
4. The bank or party neglecting or refusing to deliver such 
statement, shall forfeit to her Majesty £1000 for the use of 
the province, to be recovered with costs, as any other debt 
of the crown. 

By 10 & 11 V., ¢. 9, § 8, forging or knowingly uttering 
forged bank notes is made felony. See further on this sub- 
ject, post title ‘* Forgery.” 


BANKS OF RIVERS. 


By 4 & 5 V., c. 26, § 12, it is enacted, that if any person 
shall unlawfully and maliciously break down, or cut down 
any sea-bank or sea-wall, or. the bank or wall of any river, 
canal, or marsh, whereby any land shall be overflowed or 
damaged, or shall be in danger of being so, or shall unlaw- 
fully or maliciously throw down, level, or otherwise destroy 
any lock, sluice, flood-gate or other work, or any navigable 
river or canal, every such offender shall be guilty of felony, 
and being convicted thereof shall be imprisoned for any term 
not exceeding four years; and if any person shall unlawfully 
and maliciously cut off, draw up, or remove any piles, chalk, 
or other materials fixed in the ground, and used for securing 
any sea-bank or sea-wall, or the banks or wall of any river, 
canal or marsh, or shall unlawfully or maliciously open or 
draw any flood-gate, or do any other injury or mischief to 
any navigable river or canal, with intent and so as thereby 
to obstruct or prevent the carrying on, completing or main- 
taining the navigation thereof, every such offender shall be 
guilty of felony, and being convicted thereof shall be 
imprisoned for any term not exceeding two years. 


BARRATRY. 


A barrator, in legal acceptation, signifies a common mover, 
exciter, or maintainer of suits or quarrels, either in courts or 
in the country—1 Jnst. 868; 1 Haw. 243. Jn courts, means 
either courts of record, or not of record. Jn the country, in 
three manners: 1. In disturbance of the peace. 2. In taking 
or keeping possession of lands in controversy. 3. By false 
inventions and sowing of calumnious rumours and reports, 
whereby discord and disquiet may arise between neighbours. 
—1 Inst. 368. No one can be a barrator in respect to one 
act only.—1 Haw, 243. ‘Neither is an attorney guilty of an 
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act of barratry in respect of his maintaining another in a 
groundless action, to the commencing whereof he was in no 
way privy.—l Haw. 243. Nor shall aman be adjudged a 
barrator in respect of any number of false actions brought by 
him in his own right; for in such case he is liable to double 
costs.—1 Haw, 245. | 

By statute 34 E. IIT., c. 1, justices of the peace shall have 
power to restrain all barrators, and to pursue, arrest, take 
and chastise them, according to their trespass or offence. 

As to the kind and manner of punishment it 1s said, that if 
the offender be a common person he shall be fined and 
imprisoned and bound to his good behaviour; and if he be of 
any profession relating to the law, he ought also to be 
further punished by being disabled to practise for the future. 
—1 Haw. 244. 


BASTARD. 


By statute *2 W. IV., c. 1, after reciting that doubts had 
been entertained respecting the true meaning of 21 James I. 
entitled, ‘‘ An Act to prevent the destroying and murthering 
of Bastard Children,’ and the same had been found difficult 
and inconvenient to be put in practice, it is enacted that the 
said act should not be in force in this province. § 2. That 
after the passsing of this act the trial of any woman charged 
with the murder of any issue of her body, male or female, 
which, being born alive, would by law be bastard, shall 
proceed and be governed by the like rules of evidence and 
presumption as in other trials for murder. 

See post title, “‘ Concealing Birth.” 


BAWDY-HOUSE. 


Keeping a bawdy-house is a common nuisance, and it not 
only endangers the public peace, by drawing together dis- 
solute and debauched persons, but also tends to corrupt the 
morals of both sexes, by such an open profession of lewdness. 
—3 Inst. 204; 1 Haw. c. 74,75, § 6. This offence is punish- 
able by fine and imprisonement—1 Haw. c. 74, and isin law a 
misdemeanor. 

A married woman may be indicted for this offence, the 
same as if she was a femme sole ; and may also be convicted 
of it together with her husband.—Rez v. Williams, 1 Salk. 
385. A man may be bound to his good behaviour for 
haunting bawdy-houses with women of bad fame, or for keep- 
ing bad women in his own house.—1 Haw. c. 74. Anda 
constable is authorised by the common law to arrest persons 
that resort to bawdy-houses,—1 Haw. c, 10, § 34, 
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For forms of complaint, summons, Xc., see post title 
“Indictable Offence.” 


Indictment for keeping a Bawdy-house. (Archbold.) 


County of } The jurors, &c. That I. S., late of, &c., 
to wit: j labourer, and A. his wife, on the day 
of , in the year of the reign of our sovereign lady 


Victoria, and on divers other days and times, between that day 
and the day of the taking of this inquisition, with force and 
arms, at the township aforesaid, in the county aforesaid, unlaw- 
fully did keep and maintain a certain common ill-governed and 
disorderly house, and in the said house, for the lucre and gain 
of him the said I. 8., certain persons, as well men as women, 
of evil name and fame, and of dishonest conversation, then and 
on the said other days and times, there unlawfully and willingly 
did cause and procure to frequent and come together, and the 
said men and women, in the said house of him the said I. S., 
at unlawful times, as well in the night as in the day, then and 
on the said other days and times, there to be and remain drink- 
ing, tippling, whoring, and misbehaving themselves, unlawfully 
and wilfully did permit, and yet do permit, to the great damage 
and common nuisance of all the lege subjects of our said 
lady the Queen there inhabiting, being, residing and passing, 
to the evil example of all others in the like case offending, 
and against the peace of our lady the Queen, her crown and 
dignity. 
BEEF AND PORK. 


By the 4 & 5 V., c. 88, (reserved act) reciting that it was 
expedient that the regulations in force in Lower Canada and 
Upper Canada, with regard to the curing, packing, and 
inspection of beef and pork, should be consolidated,—that 
one uniform law should be enacted for the whole Province of 
Canada, and that the inspection of the articles aforesaid 
intended for exportation should cease to be compulsory, but 
should be optional to the parties interested: § 1, enacts that 
the L.,C, act, 44.G. IDD.,.¢..9, ord. 2 V., ¢.15; U. C.-act 
*45 G. III, c. 8, and *8 V., c. 25, shall be repealed. 
§ 2. After the passing of this act the board of trade in 
Quebec, Montreal, Toronto and Kingston, and municipal 
authorities in other places where inspectors may be required, 
may appoint a board of examiners, to consist in Quebec and 
Montreal of five, and in other places of three fit and proper 
persons, residents, who, before acting shall take and sub- 
scribe the following oath before any justice of the district: 

«TI, A. B., do swear that I will not, directly or indirectly, 


personally, or by means of any person or persons in my behalf, 
receive any fee, reward, or gratuity whatever, by reason of any 
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function in my office of examiner, and that I will therein well 
and truly in all things act without partiality, favour or affection, 
and to the best of my knowledge and understanding. So help 
me God.” 

§ 8. The mayor of Quebec, Montreal, Toronto, and King- 
ston, and the warden or chief municipal officer of other 
places, shall appoint by an instrument under his hand and the 
seal of the corporation, an inspector of beef and pork for 
such places, such inspector to be previously examined by the 
board of examiners and recommended by the majority, and 
before acting shall furnish two good and sufficient sureties 
in £500, if appointed for Quebec or Montreal, and £250 for 
other places, to be approved by the mayor, warden, or chief 
municipal authority, by bond to her Majesty, and no inspec- 
tor shall allow any person to act for him except his sworn 
assistants. § 4. Bond to be kept at the office of the clerk 
of the corporation. § 5. Board of examiners before exami- 
nation of any such inspector shall require the attendance of 
two or more persons of the greatest experience and practice 
in the packing, curing and inspection of beef and pork, who 
may question the party touching his knowledge of the mat- 
ter. § 6. Inspector to take the following oath before the 
mayor, warden, or chief municipal officer of the place: 

I, A. B., do solemnly swear, that I will faithfully, truly 
and impartially, to the best of my judgment, skill and under- 
standing, do and perform the office of an inspector of beef and 
pork, according to the true intent and meaning of an act of the 
legislature of this province, intituled, * An Act to regulate the 
inspection of Beef and Pork;’’ and that I will not, directly or 
indirectly, by myself or by any other person or persons whom- 
soever trade or deal in beef or pork of any description, other- 
wise than for the use and consumption of my own family, 
during the time I shall continue such inspector; and that I 
will not, directly or indirectly, brand or suffer to be branded 
any cask or half cask of beef or po’k, but such as shall be 
sound and good and of the quality designated by such brand, 
and with regard to which al! the other requirements of the said 
act shall have been complied with, to the best of my know- 
ledge. So help me God.” 

§ 7. The present inspectors to be re-appointed without 
examination. § 8. The inspectors for Quebec and Montreal 
to appoint one or more assistants when required by the board 
of trade, subject to the approval of the board of examiners, 
for whose acts the inspector shall be responsible ; each as- 
sistant to furnish two sureties in £250, and take and sub- 
scribe the following oath: 


«TI, A. B., do swear that I will diligently, faithfully and 
impartially execute the office of assistant to the inspector of 
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beef and pork for , according to the true intent and mean- 
ing of an act of the legislature of this province, intituled, « An 
act to regulate the inspection of Beef and Pork ;’’ and that I will 
not directly or indirectly, personally or by means of any per- 
son or persons in my behalf, receive any fee, reward or gratu- 
ity whatever, by reason of my office of assistant to the said 
inspector (except my salary from the said inspector), and that 
I will not, directly or indirectly, trade in the articles of beef or 
pork, or be in any manner concerned in the purchase or sale of 
beef and pork, except so far as may be necessary for myself 
and family. So help me God.”’ 

§ 9. To be paid and hold office at the pleasure of the in- 
spector. § 10. Inspectors and assistants are required to cut 
up, salt, pack, cure, or if already packed, to unpack and 
examine throughout, adding salt if necessary, and cooper- 
ing up the same according to this act, each and every barrel 
or half barrel, tierce or half tierce, of beef and pork sub- 
mitted to their inspection, such inspection to be made at the 
store, shop, or warehouse of such inspector (to be kept in a 
convenient situation), or at some store within the limits of 
the city, &c., for which he may be appointed, at the option 
of the proprietor. § 11. Inspectors and assistants to have 
iron or metal brands, and immediately after inspection to 
brand on each barrel, tierce or half tierce the words ‘* Que- 
bec,” ‘‘ Montreal,” ‘ Toronto,” or ‘‘ Kingston,” or the name 
of the place (as the case may be), and the initial of the chris- 
tian name and the surname at full length of the inspector, 
with the quality thereof, and if found to be soft or still fed 
shall be branded with the word ‘“ soft,’ and if unsound or 
unmerchantable with the word ‘rejected,’ and the month 
and year in which it was inspected, with the net weight and 
quality so packed and examined, and to receive for such 
inspection one shilling for each barrel, 74d. for a half bar- 
rel, one shilling and six pence for each tierce, and eleven 
pence for a half tierce, exclusive of cooperage and repairs 
not exceeding s¢z pence per barrel or half barrel, tierce or 
half tierce, delivered in good shipping order: such fee or 
allowance to be paid by the owner or consignee before re- 
moval: after inspection a certificate or bill of inspection 
shall be furnished by the inspector or assistant, without 
charge, specifying the quantity and the owner’s marks, and 
the quantities and qualities ascertained by inspection, and 
the charges thereof: any inspector or assistant giving an 
untrue certificate, or without a personal examination, shall 
incur a penalty of £20 currency, and be dismissed from of- 
fice: beef or pork re-inspected, to bear the brand of the year 
and month originally affixed—such brand-marks to be brand- 
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ed on one head of the barrel or tierce, &c. Where beef or 
pork shall be sold subject to inspection, the cost shall fall 
on the vendor (if not the applicant), unless agreement to the 
contrary at the time of sale. Provided also, that any such 
agreement shall imply a warranty that this act has been 
complied with, as well with regard to the provisions, as to 
the vessels containing the same, and the marks thereon. 
§ 12. All brands to be large and legible, within a space not 
exceeding fourteen inches long by eight inches broad, under 
a penalty of £20 currency for each barrel, &c. § 13. In- 
spector not to charge storeage unless left in store more than 
three days after notice of inspection. § 14. Any inspector 
suffering beef or pork left in his charge to be exposed, after 
inspection, to the heat of the sun, or inclemency of the wea- 
ther, longer than szx days, shall be liable to the penalty of 
£10 currency for every offence; and for not providing a 
suitable store in a convenient situation, twenty shillings a 
day. §15. Barrels and salt, &c., to be furnished by the 
inspector, or owner, at the option of such owner or consignee. 
§ 16. In case of dispute between the inspector and owner, 
with regard to the quality and condition, either party may 
apply to a justice, who shall summon three persons of skill 
and integrity, one to be named by the inspector and one by 
the proprietor, and the third by the justice, who shall ex- 
amine and report their opinion under oath (to be adminis- 
tered by such justice), and the decision of the majority shall 
be final, and the inspector brand accordingly, and if the 
opinion of the inspector be confirmed, the costs shall be paid 
by the proprietor, otherwise by the inspector. § 17. Any 
inspector or assistant neglecting or refusing, when called 
upon by any proprietor between sunrise and sunset (not 
being previously engaged), within two hours to proceed to 
such inspection, shall forfeit to the person applying, on con- 
viction before any one justice, the sum of £5 currency over 
and above all other damages. § 18. On the head of any 
barrel, &c., containing any thin, rusty, measley, tainted, 
sour, or unmerchantable pork, or unmerchantable or spoiled 
beef, branded “ rejected,” the true character both as to qua- 
lity and condition of such pork or beef shall be marked with 
black paint, and the inspector shall certify, when required, 
the quality, state and condition thereof, and the package 
containing the same, specifying the extent of damage and 
apparent cause thereof, with the brands or other marks upon 
the casks or packages, and the name of the owner. § 19. 
Barrels, &c., to be made of good seasoned white oak staves ; 
and heads not less than ? inch thick ; each stave on the edge 
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at the bilge not less than 4 an inch thick for barrels, nor 
less than ? for tierces, and half barrels or tierces in the 
same proportion to their size, and in both cases free from 
defect; each barrel, &c., to be hooped and covered 3 of the 
length with good oak, ash, or hickory hoops, leaving 4 in 
the centre uncovered; and each barrel, &c., shall be bored 
in the centre of the bilge with a bit of not less in diameter 
than one inch, for the reception of pickle, each barrel to be 
not less than 27 inches nor more than 28% inches long; and 
the contents of each beef barrel shall not be less than 28 
gallons nor more than 29 gallons wine measure, and of each 
pork barrel not less than 30 gallons nor exceeding 31 gal- 
lons wine measure ; each tierce not less than 30 inches nor 
more than 31 inches long: contents for beef, not less than 
44 gallons nor more than 45 gallons wine measure: for 
perk, not less than 45 gallons nor more than 46 gallons wine 
measure: half barrels or tierces to contain half the quantity, 
and no more. Inspectors to ascertain the sufficiency of each 
barrel, &c., before branding, and to brand none without. 
§ 20. The salt to be used shall be clean St. Ubes, Isle of 
May, Turk’s Island, or other coarse ground salt of equal 
quality ; and every barrel of fresh beef or pork shall be well 
salted with 75 pounds, and every tierce with 112 pounds of 
good salt as aforesaid, exclusive of a sufficient quantity of 
pickle as strong as salt will make it, and to each barrel of 
beef and pork shall be added four ounces, and to each tierce 
six ounces of saltpetre; and each half barrel of fresh beef 
and pork shall be salted with half the quantity of salt and 
saltpetre above mentioned, with a sufficiency of-pickle, and 
in all cases of packing and re-packing beef and pork to be 
inspected and branded under the authority of this act, the 
inspector is hereby authorised to use salt, saltpetre, and 
pickle, in his discretion. § 21. All beef which an inspector 
shall find on examination to have been killed at a proper 
age, and to be fat and merchantable, shall be cut into pieces 
as nearly square as may be, not more than eight nor less 
than four pounds weight; and shall be sorted and divided 
for packing and re-packing in barrels and half barrels, 
tierces and half tierces, into four different sorts, to be deno- 
minated respectively mess—prime mess—prime—and cargo ° 
beef. 

Mess beef shall consist of the choicest pieces only, that is 
to say, briskets, the thick of the flank, ribs, rumps, and sir- 
loins of oxen, cows or steers, well fatted; and each barrel or 
half barrel, ticrce or half tierce, containing beef of this de- 
scription, shall be branded on one of the heads with the words 
Mess Beef. 
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Prime mess beef shall consist of pieces of meat of the 
second class, from good fat cattle, without shanks or necks; 
and barrels and half barrels, tierces and half tierces, con- 
taining beef of this descristion, shall be branded on one of 
the heads thereof with the words Prime Mess Beef. 

Prime beef shall consist of choice pieces of fat cattle, 
amongst which there shall not be more than the coarse pieces 
of one side of a carcass, the houghs and neck being cut off 
above the first joint; and barrels and half barrels, tierces 
and half tierces, containing beef of this description, shall be 
branded on one of the heads with the words Prime Beef. 

Cargo beef shall consist of the meat of fat cattle, of all 
descriptions, of three years old and upwards, with not more 
than half a neck and three shanks, (with the hough cut off 
above the first joint), and the meat otherwise merchantable; 
and barrels and half barrels, and tierces and half tierces, 
containing such beef, shall be branded.on one of the heads 
Cargo Beef. 

And each barrel, in which beef of either of the foregoing 
descriptions shall be packed or repacked, shall contain two 
hundred pounds of beef, and each half barrel, one hundred 
pounds; each tierce, three hundred pounds, and each half 
tierce, one hundred and fifty pounds. 

§ 22. All pork which an inspector shall find to be fat and 
merchantable, shall be cut in pieces as nearly square as may 
be, and not exceeding six, nor less than four pounds weight, 
and shall be sorted ‘and divided into four sorts, to be denomin- 
ated respectively mess—prime mess—-prime—-and cargo pork. 

Mess pork shall consist of the rib pieces only, of good hogs, 
not weighing less than two hundred pounds (a) each; and 
barrels and half barrels, tierces and half tierces, containing 
such pork, shall be branded on one of the heads Mess Pork. 

Prime mess pork shall consist of the pieces of good fat 
hogs, not weighing less than one hundred and ninety pounds 
each, the barrel to contain the coarse pieces of one hog only 
—that is to say, two half heads (not exceeding together six- 
teen pounds in weight) with two shoulders and two hams, and 
the remaining pieces of a hog; the tierce to contain the re- 
lative proportion of heads, shoulders and hams, ‘and the 
remaining pieces of one hog and a half hog; and barrels and 
half barrels, tierces and half tierces, containing pork of this : 
description, shall be branded on one of the heads Prime 
Mess Pork. 

Prime pork shall consist of the pieces of good fat hogs, not 


(a) Amended by 20 V., c. 18, including hogs exceeding 200 lbs. weight. 
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weighing less than one hundred and fifty pounds each, the 
barrel to contain the coarse pieces of one hog and a half only, 
that is to say, three half heads, (not exceeding together 
twenty-four pounds in weight,) three hams and three shoulders, 
and the remaining pieces of a hog and a half hog; the tierce 
to contain the relative proportions of heads, shoulders and 
hams, and the remaining pieces of two hogs and a quarter of 
a hog; and each barrel or half barrel, tierce or half tierce, 
containing pork of this description, shall be branded on one 
of the heads Prime Pork. 

Cargo pork shall consist of the pieces of fat hogs, weighing 
not less than one hundreds pounds each, the barrel to contain 
the coarse pieces of not more than two hogs, that is to say, 
four half heads, (not exceeding together in weight thirty 
pounds), four shoulders and four hams, and the remaining 
pieces of two hogs, and shall be otherwise merchantable pork ; 
the tierce to contain the relative proportion of heads, shoulders 
and hams, and the remaining pieces of three hogs; and the 
barrels and half barrels, tierces and half tierces, containing 
pork of this description, shall be branded on one of the heads 
Cargo Pork ; but in all cases the following parts shall be cut 
off and not packed, viz., the ears close to the head, the snout 
above the tusks, the legs above the knee joint, the tail shall be 
cut off, and the brains, tongue and bloody grizzle taken out; 
and each barrel, in which pork of any of the foregoing de- 
scriptions may be packed or repacked, shall contain two 
hundred pounds; and each tierce three hundred pounds; and 
each half barrel, or half tierce, one-half those qualities re- 
spectively, of the several qualities of pork as aforesaid, and 
shall be branded accordingly. §23. No inspector or assistant 
inspector of beef and pork shall directly or indirectly trade 
or deal in beef or pork, or be concerned in such trade, whether 
by buying, bartering, or exchanging any live or dead cattle 
or hogs, with a view to pack the same or get them packed, or 
by buying, bartering or exchanging beef or pork when packed ; 
nor shall he purchase beef or pork of any description, other- 
wise than for the use and consumption of his family, under a 
penalty of £50 currency for each effence, and on pain of 
being removed from office. § 24. If any packer or any other 
person shall, with a fraudulent intent, efface or obliterate any 
of the inspector’s brand marks, or shall counterfeit any such 
marks or brand the same on any barrel or half barrel, tierce 
or half tierce, or shall empty or partially empty any barrel 
or half barrel, tierce or half tierce, branded after inspection, 
in order to put into the same other beef or pork, or shall use, 
for the purpose of packing any beef or, pork, old barrels, or 
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half barrels, tierces or half tierces, without destroying the old 
brand marks, before offering the same for sale or exportation, 
or not being an inspector or assistant inspector, shall brand 
any pork or beef with the inspector’s brand-marks, such per- 
son so offending shall for every such offence incur a penalty 
of £50 currency, and every inspector or assistant inspector, 
who shall inspect or brand any beef or pork out of the limits 
for which he shall be appointed, or shall hire out his brands 
to any person whomsoever, or shall connive at or be privy 
to any fraudulent evasion of inspection of beef and pork by 
others, shall for every such offence incur a penalty of £50 
currency. § 25, Nothing herein contained shall be con- 
strued to prevent any person from packing for exportation, 
or from exporting any beef or pork, without inspection, 
provided such beef or pork be packed in tierces or half tier- 
ces, barrels or half barrels, of the dimensions hereinbefore 
prescribed for such vessels respectively, and be marked with 
black paint, or branded on one end thereof, with the name 
and address of the packer, the date and place of packing, the 
weight, and the quality of the provisions contained in each 
package; nor shall anything herein contained prevent any 
person from packing for exportation, or from exporting without 
inspection, any rounds of beef, rounds and briskets of beef, 
the meat of young pigs, called pig pork, the tongues of neat 
cattle, the tongues of pigs, hams of pigs, or pigs’ cheeks, or 
any smoked or dried meat of any description, contained in 
tubs, casks or barrels, or other packages of any kind, provided 
each package be marked in the manner above mentioned ; but 
every person who shall export any meat of the kind last men- 
tioned, not somarked as aforesaid, or beef or pork of any other 
kind, not so marked, and not packed in barrels or half barrels, 
tierces or half tierces, of the dimensions hereinbefore pre- 
scribed, shall thereby incur a penalty of twenty shillings 
currency for every barrel or half barrel, tierce or half tierce, 
tub, cask or other package, with regard to which the pro- 
visions of this section shall be contravened, and such penalty 
shall be recovered and applied in the manner provided in 
regard to the other penalties imposed by this act. § 26. 
All fines, penalties and forfeitures, imposed by this act, 
not exceeding £10 sterling, shall be recoverable with 
costs in a summary way, before any two justices of the 
peace of the district, and may, in default of payment, 
be levied by warrant of distress, to be issued by such 
justices, against the goods and chattels of the offender; 
and when the same shall exceed the sum of £10 sterling, they 
shall be sued for and recovered by civil action, before any 
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court of competent jurisdiction, and levied by execution, as in 
the case of debt, and one moiety of such fines and forfeitures 
(except such as hereinbefore directed to be otherwise applied) 
shall be immediately paid into the hands of the treasurer of 
the city of Toronto, or place wherein the suit shall have been 
brought, and shall remain at the disposal of the corporation 
for the public uses thereof, and the other moiety shall be- 
long to the prosecutor, unless the action be brought by any 
officer of such corporation, in which case the whole shall 
belong to the corporation for the uses aforesaid. § 27. Ac- 
tions to be commenced within six calendar months. § 28. 
Act to be in force from the 1st January, 1842. § 29. And 
to continue in force till the 1st January, 1848, and the end 
of the next session. 

By 13 & 14 V., c. 50, it is enacted that none but inspec- 
tors or their assistants duly appointed, or actual owners, 
shall inspect any beef or pork, or brand or mark any barrel 
or half barrel, tierce or half tierce, or cask, or vessel of any 
kind containing the same, under a penalty of £10, to be 
recovered and applied as provided by 4 & 5 V., ¢. 88: 
and if any owner shall brand any such vessel without afhix- 
ing to it his name and the initial of his christian name, 
the date when branded, and the word ‘‘ owner”’ or ‘‘ owners,” 
he shall incur the penalty aforesaid. § 2. Notwithstand- 
ing § 11 of said act, it shall be lawful to brand on the 
vessel containing any beef and pork “‘re-inspected,”’ 
the date thereof, and other particulars required in case 
of inspection—but no former inspection brand to be effaced ; 
every re-inspection made contrary to this section liable to the 
penalty aforesaid. § 3. Notwithstanding § 18 of former 
act, inspector not to charge storeage on beef or pork inspected 
by him, unless left in his store more than ten days after 
notice by him of inspection to the proprietor or consignee. 
§ 4. The act 4 & 5 V., c. 88, as amended, made permanent. 


BENCH WARRANT. 


*By 55 G. IIL, c. 2, § 8, the process upon every indict- 
ment to bring the person indicted into court, shall be a 
capias, in the usual form, issued from the court before whom 
the said indictment shall be found, directed to the sheriff of 
the district wherein the said court shall be then sitting, com- 
manding him to take the person so indicted and bring him 
before the said court, and if the person cannot be taken 
during the sitting of the said court, that then so soon after as 
he shall be taken he do bring or cause him to be brought 
before some justice of the peace of the said district, to be 
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dealt with according to law; which said capias shall be made 
returnable in the court of King’s Bench on the first day of 
the term next after the sitting of the said court before which 
the said indictment shall have been found. And if upon the 
return of the said writ the sheriff of the said district shall 
return that the person therein named is not to be found in 
his district, then an alias writ of capzas shall issue from the 
Court of King’s Bench, under the seal: of the said court, 
tested of the first day of term time, or on the last day of the 
preceding term, if in vacation, returnable before the said 
Court of King’s Bench on the first day of the term next 
ensuing. § 4. And if tothe said writ of alzas capias the 
sheriff shall return non est inventus, then upon motion in 
court, or before a judge in vacation, a writ of exigent shall 
issue. For further proceedings see post title ‘““Outlawry.”’ 

The above act was allowed to expire, but was revived and 
continued by the *3 W. IV., c. 5, (passed in February, 1833,) 
for six years, and to the end of the next session. And by 
*2 V., c. T, was made perpetual. ° 

After an indictment found, any private person, without a 
warrant, may arrest the offender.—Dalt. c. 170, § 5. 

Upon the party being taken, (if the charge be misde- 
meanor only,) he may give recognizance to appear to any 
magistrate, who thereupon will grant a supersedeas of the 
warrant. But if the charge be felony, magistrates should 
be exceedingly cautious in taking bail after an indictment 
found by the grand jury; and the better course would per- 
haps be, to leave the prisoner to apply to a judge, who will 
bail him or not, according to his discretion. 


Form of a Bench Warrant. 


WBE L Nah To the Sheriffof the County of York, Greeting: 

These are to will and require, and in her Majesty’s name to 
command you, upon sight hereof, to bring before us, J. C. and 
S. P., Esquires, two of her Majesty’s justices of the peace for 
the county of York, at the general quarter sessions of the peace 
now being holden at the city of Toronto, in and for the said 
county of York, or such other two or more of her Majesty’s 
justices of the peace for the said county as shall be then and 
there sitting, the body of A. B., who stands indicted before us 
at this same sessions for an assault, (or for larceny,) if the court 
shall be then and there sitting; and if he cannot be taken 
during the present sessions, that then so soon after as he shall 
be taken you bring or cause him to be brought before some jus- 
tice of the peace of the said county, to be dealt with according 
to law ; and what you shall have done herein make appear to 
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her Majesty’s justices of the Court of Queen’s Bench at To- 


ronto, on the first day of term now next ensuing, and 
have you there this warrant. Dated in open sessions, at the 
city of Toronto, this day of » in the year, of our 
Lord 18 
PLO 
SyPrs 


BENEFIT OF CLERGY. 


Benefit of clergy was a privilege allowed by the law to 
clerks in orders, and afterwards to those among the laity who 
could read, by virtue of which a criminal, though duly con- 
victed, was discharged from the sentence of the law in the 
king’s courts and delivered over to the ordinary, to be dealt 
with according to the ecclesiastical canons.—4 Bl. Com. 368. 
Owing to the ancient severity of the British law, which sub- 
jected all persons convicted of felony, of any description, to 
the penalty of death, the benefit of clergy appears to have 
been a remedy invented by the church in her day of power 
to rescue offenders convicted of felony from the punishment 
consequent thereon; subsequently the legislature, to distin- 
guish such crimes as were by statute to be punished with 
death, usually enacted that the offender, upon conviction, 
should be deemed guilty of felony without benefit of clergy, 
thus leaving the criminal to rely only upon the royal prero- 
gative for a mitigation of his punishment. ‘The real distinc- 
tion therefore, in cases of felony, appears to have been this: 
felonies at the common law or by statute, within the benefit 
of clergy, were no longer deemed capital ; but such as were not 
within this privilege partook of all the ancient rigour of the 
law, and were deemed capital or punishable with death. 
Benefit of clergy is now very properly abolished and a milder 
criminal code substituted: this important change was effected 
in England by 7 & 8 G. IV., c. 27, and in Upper Canada by 
statute *3 W. IV., c. 5. 

And by 4 & 5 V., c. 24, § 19, benefit of clergy is abolished 
throughout the United Provinces. 


BENEFIT SOCIETIES. 


See *“ Provident Societies.”’ 


BIGAMY. 


Bigamy signifies, in criminal law, the offence of having two 
wives or two husbands, at the same time.—4 Bl. Com. 168. 

By 4&5 V., ¢. 27, § 22, if any person, being married, 
shall marry any other person during the life of the former 
husband or wife, whether the second marriage shall have 
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taken place in this province or elsewhere, every such offen- 
der, and every person counselling, aiding or abetting such 
offender, shall be guilty of felony, and being convicted 
thereof, shall be liable to be imprisoned at hard labour in 
the provincial penitentiary for any term not less than seven 
years, or to be imprisoned in any other prison or place of 
confinement for any term not exceeding two years, and any 
such offence may be dealt with, enquired of, tried, determined 
and punished in the district or county where the offender 
shall be apprehended or be in custody, as if the offence had 
been actually committed in that district or county: provided 
always, that nothing herein contained shall extend to any 
second marriage contracted out of this province, by any other 
than a subject of her Majesty resident in this province, and 
leaving the same with intent to commit the offence, or to any 
person marrying a second time, whose husband or wife shall 
have been continually absent from such person for the space 
of seven years then last past, and shall not have been known 
by such person to be living within that time; or shall extend 
to any person who, at the time of such second marriage, 
shall have been divorced from the bond of the first marriage, 
or to any person whose former marriage shall have been 
declared void by the sentence of any court of competent 
jurisdiction.—For forms see ‘‘ Indictable Offences.” 


BILLIARD TABLES. 


By 12 V., 81, § 60, municipalities are authorised to make 
by-laws for the regulation of such. 7 | 

By 16 V.,c. 184, § 3, they are also authorised to make by-laws 
for regulating and governing the keepers of, and for licensing 
the same, and fixing the amount of duty, and for imposing 
penalties for the infraction of such by-laws. 


BLASPHEMY AND PROFANENESS. 


All blasphemies against God, as denying His being or 
providence, and all contumelious reproaches of Jesus Christ; 
all profane scoffing at the holy scriptures, or exposing any 
part of them to contempt or ridicule; impostors in religion, 
as falsely pretending to extraordinary commissions from 
God, and terrifying or abusing the people with false denun- 
ciations of judgment, and all open lewdness grossly scanda- 
lous are punishable by fine and imprisonment, and also such 
corporal punishment as to the court shall seem meet, accord- 
ing to the heinousness of the crime.-—1 Haw. 6, T. 

And if any person shall, in any stage-play, interlude, 
show, May-game or pageant, jestingly or profanely speak 
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or use the holy name of God, or of Christ Jesus, or of the 
Holy Ghost, or of the Trinity, he shall forfeit £10—half to 
the king and half to him that shall sue.—3 J. C. 21. 


BOARD OF HEALTH. 
See “ Public Health.’ 


BOARD OF WORKS. 
“See post title ‘“‘ Public Works.”’ 


BOUNDARY LINES. 


By 12 V., c. 35, reciting that it was expedient to amend 
and consolidate the laws respecting land surveyors, and the 
survey and admeasurement of lands, by § 1, former acts (a) 
are repealed. | 

§ 26. Stone monuments, or monuments of durable mate- 
rials, to be placed at the several corners, governing points or 
offsets of every township surveyed or hereafter to be survey- 
ed; and also at each end of the several concession lines of 
such townships ; and lines drawn as hereinafter prescribed 
therefrom shall be the permanent boundary lines of such 
townships and concessions. § 27. Such monuments to be 
placed under the direction and order of the Commissioner of 
Crown lands. § 28. That the courses and lengths of said 
boundary lines so ascertained and established, shall be the 
true courses and lengths of the boundary lines of said town- 
ships and concessions, whether the same do or not, on actual 
survey, coincide with the courses and lengths in any letters 
patent or other instrument. § 29. Ifany person shall know- 
ingly and wilfully pull down, deface, alter or remove, any 
such monument so erected as aforesaid, he shall be guilty of 
felony; and if any person shall knowingly and wilfully 
deface, alter or remove any other land-mark, post or monu- 
ment, placed by any land surveyor to mark any limit, 
boundary or, angle of any township, concession, range, lot or 
parcel of land, such person shall be guilty of misdemeanor, 
and being convicted before any competent court, shall be 
punished by fine or imprisonment, or both; fine not to 
exceed £25, nor imprisonment three months: but this clause 
not to prevent land surveyors, in their operations, from 
taking up posts or other boundary marks when necessary ; 
after which they shall carefully replace them as before. 
§ 80. Monuments not to be placed under § 26, 27, except on 
application of the municipal council of the district. § 31. It 


(a) 38.G. IIL,.c.1; 59.@ IIL, 0.14; 2V., 0.17; 4&5V.,¢.9 
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shall be lawful for the district council, on application of one- 
half of the resident landowners in any concession (or without 
such application if the council shall deem necessary), to make 
application to the governor to cause any such line to be sur- 
veyed and marked by permanent stone boundaries under the 
direction and order of the Commissioner of Crown Lands, at 
the cost of the proprietors of the lands in such concession 
or part of a concession interested; and it shall be lawful for 
such district council to cause an estimate of the sum requi- 
site to defray the expenses to be incurred to be laid before 
them, in order that the same may be levied on the said pro- 
prietors in proportion to the quantity of land held by them 
respectively in such concession or part of a concession, in 
the same manner as any sum required for any other purpose 
authorised by law may be levied ; and the lines or parts of 
lines so surveyed and marked as aforesaid, shall thereafter 
be taken to be the permanent boundary lines of such con- 
cessions or parts of concessions to all intents and purposes ; 
and all expenses incurred in performing any survey or 
placing any monument or boundary under this section, shall 
be paid by the district treasurer to the person employed, on 
certificate of the Commissioner of Crown Lands: provided 
that the lines shall be drawn so as to leave each of the 
adjacent concessions of a depth proportionate to that intend- 
ed in the original survey. § 32. All boundary lines of 
townships, cities, towns, villages, concession lines, govern- 
ing points, and all boundary lines, of concessions, sections, 
blocks, gores, commons, and all side lines and limits of lots 
surveyed ; and all posts or monuments which have been 
placed or planted at the front angles of any lots or parcels 
(provided the same have been or shall be marked, placed or 
planted, under the authority of the executive government of 
the late province of Upper Canada, or under the authority 
of the executive government of this province), shall be, 
and the same are hereby declared to be, the true and unalter- 
able boundaries of the same, whether the same shall upon 
admeasurement be found to contain the exact width, or more 
or less, expressed in any letters patent, grant or other instru- 
ment in respect thereof; and such township, city, town, &c., 
shall embrace the whole width contained between the first 
posts, monuments or boundaries, planted or placed at the front 
angle of any such township, city, town, &c., so marked, 
placed or planted as aforesaid, and no more nor less. § 33. 
All allowances for roads or streets in any city, town or 
village, to be public highways. § 34. As to lands granted in 
blocks and subsequently surveyed by the grantees—such 
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surveys to be deemed original surveys. § 385. The course 
of the boundary line of each and every concession, on that 
side from which the lots are numbered, shall be, and the 
same is hereby declared to be, the course of the division or 
side lines throughout the several townships; provided that 
such division or side lines were intended in the original 
survey to run parallel to the said boundary; and all sur- 
veyors are hereby required to run division or side lines, 
which they may be called upon to survey, so as to corres- 
pond with and be parallel to that boundary line of the 
concession in which such lands are situate, from whence the 
lots are numbered as aforesaid: provided always, that such 
division or side lines were intended in the original survey to 
run parallel to the said boundary : provided also, that when 
the end of a concession from which the lots are numbered is 
bounded by a lake or river, or other natural boundary, or 
where it has not been run in the original survey, performed 
under such competent authority as aforesaid, or when the 
course of the division or side lines of the lots therein was 
not intended in the original survey to run parallel to such 
boundary, the said division or side line shall run parallel to 
the boundary line at the other extremity of such concession, 
provided their course was intended in the original survey to 
be parallel thereto, and that such boundary line was run in 
the original survey: provided further, that when in the 
original survey the course of the division or side lines in any 
concession was not intended to be parallel to the boundary 
line at either end of such concession, they shall be run at 
such angle with the course of the boundary line at that end 
of the said concession from which the lots are numbered, as 
-is stated in the plan and field notes of the original survey; 
provided such line was run in the original survey as afore- 
said, or with the course of the boundary line at the other 
extremity of the said concession, if the boundary at that end 
of the concession from which the lots are numbered was not 
run in the original survey; or if neither of the aforesaid 
boundaries of the concession were run in the original survey, 
or if it be bounded at each end by a lake or river or other 
natural boundary, then at such angle, with the course of the 
line in front of the said concession, as is stated in the plan 
and field notes aforesaid : provided, nevertheless, that if any 
division or side line between lots, or proof line. intended to 
be parallel to the division or side lines between lots, shall 
have been drawn in any such concession in the original sur- 
vey thereof, the division or side lines between the lots therein 
shall be drawn parallel to such division or side line, or proof 
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line; and when two or more such division or side lines, or 
proof lines, have been drawn in the original survey, that 
division or side line, or proof line nearest to the boundary of 
the concession from which the lots are numbered, shall go- 
vern the course of the division or side lines of all the lots in 
such concession, between the boundary of the concession 
from which the lots are numbered and the next division or 
side line, or proof line drawn in the original survey, which 
shall govern the course of the division or side lines of all the 
lots up to the next division or side line, or proof line, drawn 
in the original survey, or to the boundary of the concession 
towards which the lots are numbered (as the case may be): 
provided further, that in all those townships which in the 
original survey have been divided into sections, pursuant to 
an order in council, dated 27th March, 1829, the division or 
side lines in all concessions, in any section, shall be governed 
by the boundary line of such section, m like manner as the 
division or side lines in townships originally surveyed before 
that day are governed by the boundary lines of the conces- 
sion in which such lots are situate. § 36. The front of each 
concession where only a single row of posts has been planted, 
and the lands have been described in whole lots, shall be 
that end or boundary of such concession which is nearest to 
the boundary of the township from which the concessions are 
numbered; provided, that in those townships bounded in 
front by a river or lake, where no posts were planted in the 
original survey to regulate the width in front of the lots in 
the broken front, the division or side lines of such lots shall 
be drawn from the posts or boundaries on the concession line 
in the rear, parallel to the governing line determined as 
aforesaid, to the river or lake in front; provided also, that 
when the line in front of any such concession has not been 
run in the original survey, the division or side lines of the 
lots in such concession shall be run from the original posts 
or monuments planted on the rear thereof, parallel to the 
governing line determined as aforesaid, to the depth of the 
concession, viz.: to the centre of the space contained between 
the lines in front of the adjacent concessions, if the conces- 
sions were intended in the original survey to be of an equal 
depth; or if they were not so intended, then to the propor- 
tionate depth intended in the original survey, having due 
respect to any allowance for road made in the original sur- 
vey; and that a straight line joining the extremities of 
the division or side lines of any lot in such concession, 
drawn as aforesaid, shall be the true boundary line of 
that end of the lot which has not been run in the original 
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survey. § 37. That in townships in which the conces- 
sions have been surveyed with double fronts, that is with 
posts or monuments planted on both sides of the allow- 
ance for roads between the concessions, and the lands 
have been described in half lots, the division or side 
lines shall be drawn from the posts at both ends to the 
centre of the concession, and each end of such concession 
shall be the front of its respective half of such concession, 
and a straight line joining the extremities of the division 
or side lines of any half lot, in such concession drawn 
as aforesaid, shall be the true boundary of that end of the 
half lot which has not been bounded in the original survey. 
§ 38. That in those townships where each alternate concession 
line only has been run in the original survey, but with double 
fronts, the division or side lines shall be drawn from the posts 
or monuments on each side of such alternate concession lines, 
to the depth of a concession, viz., to the centre of the space 
contained between such alternate concession lines, if the con- 
cessions were intended in the original survey to be of an 
equal depth, otherwise to the proportionate depth intended ; 
and each alternate concession line as aforesaid, shall be the 
front of each of the two concessions abutting thereon. 
§39. Every land surveyor running any side line beteen lots 
shall, if not done before, or if done, and the course cannot be 
ascertained, determine by astronomical observation, the true 
course of a straight line between the front and rear ends of 
the governing boundary line of the concession or section, and 
shall run such side line parallel thereto, if so intended in the 
original survey, or at such angle therewith as stated in the 
plan and field notes. §40. Relating to surveys when the 
original post or monument cannot be found is repealed by 18 
V., c. 83, and other provisions made by § 10 of that statute. 
§ 44. In cases where letters patent have issued for several 
lots, in concessions adjoining each other, the side lines shall 
commence at the front angles of such lots, and shall be run 
as hereinbefore provided, and shall not continue on in a 
straight line through several concessions, unless the side lines, 
when run as aforesaid, shall intersect the corresponding post 
or monument in the front of the concession next in rear; each 
lot being surveyed and bounded independently of all other 
lots mentioned in the grant. § 48. False swearing under 
this act to be deemed perjury. § 49. If any action of eject- 
ment shall be brought against any person who, after any line 
or limit shall have been established according to this act, 
shall be found, in consequence of unskilful survey, to have 
improved on lands not his own, the judge of assize shall 
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direct the jury to assess such damages for the defendant for 
any loss he may sustain thereby, and to assess the value of 
the land; and if verdict be found for the plaintiff, no writ of 
possession shall issue, until such plaintiff shall have tendered 
or paid such damages, or shall have offered to release the 
land to the defendant, provided the defendant should pay or 
tender to the plaintiff the value of the land so assessed, before 
the fourth day of the ensuing term. § 50. If upon the trial 
it should appear, that defence made was only for the purpose 
of obtaining the value of improvements in consequence of un- 
skilful survey, and the judge shall so certify, the defendant 
shall be entitled to his costs, provided that at the time of 
entering into the consent rule the defendant shall have given 
notice to the plaintiff that he only claimed the amount of his 
improvements, and did not intend to contest plaintiff’s title ; 
and in case such notice shall not be given, or the jury shall 
assess less than the amount claimed, the defendant shall pay 
costs to the plaintiff. §51. Interpretation clause. § 52. A 
copy of this act to be sent to every land surveyor. 

By 18 V., c. 83, § 7, when any surveyor shall be in doubt 
as to the true boundary or limit of any township, concession, 
range, lot or town, which he may be employed to survey, and 
shall have reason to believe that any person is in possession 
of important information, touching such boundary or limit, 
or of any writing, plan, or document, and’ the party is not 
willing to attend or produce the same, such surveyor, or his 
employee, upon making an affidavit of the facts before a 
justice of the peace, and filing the same in the office of the 
county court, may obtain a subpena duces tecum, and serve 
a copy on the party personally, or leave it at his usual place of 
abode, at the same time exhibiting the original, and if the 
party named therein, upon being tendered his reasonable 
expenses, shall neglect or refuse to appear before such sur- 
veyor, or produce such documents, or give such evidence, he 
shall be guilty of a contempt, and punished by fine or imprison- 
ment in the discretion of the judge. § 8. Whenever the 
municipal corporation of any township, city, town, or incor- 
porated village shall adopt a resolution on application of one- 
half the resident land holders to be affected thereby, that it 
is desirable to place stone or other durable monuments at the 
front or at the rear, or at the front and rear angles of the 
lots in’ any concession or range, or part of a concession or 
range in their township, city, town, or incorporated village, 
it shall be lawful for such municipal corporation to make 
application to the Governor in the same manner provided in 
the 31st § of the 12 V., c. 35, praying him to cause a survey 
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of such concession or range, &c., to be made, and such 
boundaries to be planted under the authority of the Com- 
missioner of Crown Lands; and the person or persons making 
such survey shall, accordingly, plant stone or other durable 
monuments at the front or at the rear, or at the front and 
rear angles of each and every lot in the said concession or 
range, or part of the same, and the limits of each lot so 
ascertained shall be taken to be, and are hereby declared to 
be, the true limits thereof: and the costs of the said survey 
shall be defrayed in the manner prescribed by the said 
31st §, 12 V., ¢. 385. § 9. The limits or side lines of double 
fronted concessions to be drawn from the posts at both 
ends thereof to the centre of the concession, as provided in 
the 37th § of the said act, 12 V., c. 35, without reference to 
the manner in which the lots in such concession shall 
have been described for patent. § 10. In case the origi- 
nal post or monument from which any side line or limit 
between lots should commence, cannot be found, the surveyor 
shall obtain the best evidence the case will admit of respect- 
ing the same; but if the same cannot be satisfactorily 
ascertained, he shall measure the true distance between the 
nearest undisputed posts, limits or monuments, and divide 
such distance into suéh number of lots as the same contained 
in the original survey, assigning to each a breadth propor- 
tionate to that intended in such original survey, as shewn on 
the plan and field notes thereof; and if any portion of the 
line in front of the concession in which such lots are situate, 
or boundary of the township shall be obliterated or lost, then 
he shall run a line between the two nearest points or places 
where such line can be clearly and satisfactorily ascertained, 
and shall plant all such intermediate posts or monuments as 
he may be required to plant, having due respect to any 
allowance for roads, or commons set out in such original 
survey, and the limits so found shall be the true limits 
thereof. 

By 20 V., c. 73, § 1, notwithstanding said act 12 V., c. 
35, (or any other act,) it shall be lawful for surveyors, and 
they are hereby required, when called on to determine dis- 
puted boundaries in the said townships, to ascertain and 
establish. the division or side lines of the lots by running 
such side lines as they were run in the original survey, 
whether the same were run from the front of the concession 
to the rear, or the rear to the front, in the original survey, 
and to adhere to all posts, limits or monuments, planted on 
the division or side lines in the original survey, as being or 
designating corners of lots under such original survey. 
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BREAD. 


*By 6 G. IV., c. 6, entitled, “‘An Act for the better regu- 
lating the assize and fixing the Price of Bread in the several 
police towns throughout the province,” certain provisions 
were made on the subject. But this act, although not ex- 
pressly repealed, is now superseded by the municipal act 12 
V., c. 81, § 30, which amongst other things authorises the 
municipalities of incorporated villages, &c. to make by-laws 
for regulating the assize of bread. 


BRIBERY. 


Bribery is the receiving of any undue reward by any per- 
son whatsoever, whose ordinary profession or business relates 
to the administration of public justice, or who is in any 
official situation, in order to influence his behaviour in office, 
and incline him to act contrary to the known rules of honesty 
and integrity, and the person who gives the bribe 1s as much 
guilty of the offence as he who takes it.—3 Jnst. 149; 1 
Haw. c. 67, § 2; 4 Bl. Com. 139. 

The offence of bribery is punishable with fine and wmpri- 
sonment.—1 Haw. ec. 67, § 8. 

In judges, especially the superior opes, says Blackstone, 
bribery hath always been looked upon as so heinous an offence, 
that the Chief Justice Z’horp was hanged for it in the reign 
of Edward IIJ.—4 Bl. Com 140. 

By a statute of 2 Hen. IV. all judges, officers and ministers 
of the king, convicted of bribery, shall forfeit treble the 
bribe, be punished at the king’s will, and be discharged from 
the king’s service for ever.—3 Jnst. 146. 

So a mere attempt to bribe a judge or a juryman is punish- 
able by law in the party that offers it.—3 Inst. 147; R. v. 
Young, cit. 2 Hast. Rep. 14, 16. 

Bribery at electzons for members of parliament was 
always an offence at common law, and punishable by indict- 
ment or information.— ft. v. Pitt, 8 Burr, 1835. 


BRIDGES. 


By 4&6 V., c. 26, § 18, if any person shall unlawfully 
and maliciously pull down or in anywise destroy any public 
bridge, or do any injury with intent to and so as thereby to 
render such bridge or any part thereof dangerous or impass- 
able, every such offender shall be guilty of felony, and, 
being convicted thereof, shall be imprisoned for any term not 
exceeding four years. 

By statute 8 V., c. 44, if any person shall drive or ride at 
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a faster rate than a walk over any public bridge exceeding 
thirty feet in length in Upper Canada, each and every person 
so offending, upon proof of such offence before any justice of 
the peace for the district, either by confession of the party, 
or by the oath of one or more credible witness or witnesses, 
and on conviction thereof shall be lable to a fine of not less 
than 5s. nor more than 20s., to be paid forthwith, and in 
default thereof to be levied by distress and sale of the 
offender’s goods and chattels, by warrant under the hand 
and seal of such justice; and in case of insufficiency of dis- 
tress, or the offender not being resident in the district, it 
shall be lawful for such justice, by warrant under his hand 
and seal, to commit such offender to the common gaol of the 
district for a period not exceeding two days, unless penalty 
and costs sooner paid. § 2. Penalties to be paid to the treasurer 
for the use of the district. § 38. Notice of this act to be 
printed and put up at each end of the bridge in the form pre- 
scribed. § 4. Any person defacing such notice shall be 
liable to a fine of not less than 5s. nor more than 40s., re- 
ceivable as other fines imposed by this act. 

By 9 V., c. 87, § 7. The management of all bridges on 
which provincial funds have been expended is transferred to 
the commissioners of*public works. § 23. And vested in 
her Majesty. 


Bridges in Upper Canada mentioned in the Schedule to 
this act. 


The Union Suspension, and other bridges over the Ottawa 
river between Bytown and Hull. 

The Trent bridge at the mouth of the Trent. 

The bridge at the mouth of Lake Simcoe. 

The Dunnville bridge. 

The Brantford bridge. 

The Paris bridge. 

The Delaware bridge. 

The Chatham bridge. 

The Municipal Act 12 V., ¢. 81, § 31, authorises township 
"municipalities to make by-laws for regulating the driving and 
riding over any bridge erected or to be erected in such 
township. 

See also “* Highways,” “‘ Travellers.’ 


BUGGERY. 


Buggery is a detestable and abominable sin, not to be 
named, committed by carnal knowlege against the ordinance 
of the Creator and order of nature by mankind, or with 
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brute breast, or by womankind with brute beast.—3 Inst. 
58. And by stat. 25 H. VIII, c. 6, buggery committed 
with mankind or beast, is made felony; which said statute 
making it felony generally, there may be accessories before 
and after, but those that are present, aiding and abetting, 
are all principals; and although none of the principals are 
admitted to their clergy, yet accessories before and after are 
not excluded from clergy.—1 H. H. 670. 

If the party buggered be within the age of discretion, 
(fourteen years) it 1s no felony to him, but in the agent only ; 
but if buggery be committed on a man of the age of. discre- 
tion, it is felony in both of them.—8 Jnst. 59; 1 H. H. 67. 

By 4&5 V., ¢. 27, § 15, every person convicted of the 
abominable crime of buggery, either with mankind or with 
any animal, shall suffer death. § 18. The offence deemed 
completed by proof of penetration only. 

By 6 V., c. 5, § 5, where any person shall be convicted 
of any assault with intent to commit the above offence, the 
court may sentence the offender to be imprisoned at hard 
labor in the penitentiary for any term not exceeding three 
years, or to be imprisoned in any other prison or place not 
exceeding two years. 


BUILDINGS. 


By statute 4 & 5 V., c. 25, § 86, if any person shall 
steal or rip, cut or break, with intent to steal, any glass or 
woodwork belonging to any building whatsoever, or any 
lead, iron, copper, brass or other metal, or any utensil or 
fixture, whether made of metal or other material, respec- 
tively fixed in or to any building whatsoever, or any thing 
made of metal fixed in any land being private property, or 
for a fence to any dwelling-house, garden or area, or in any 
square, street or other place dedicated to public use or orna- 
ment, every such offender shall be guilty of felony, and, 
being convicted thereof, shall be liable to be punished in 
the same manner as in the case of simple larceny; and if 
fixed in any square, street or other like place, it shall not be 
necessary to allege the same to be the property of any per- 
son. 

See also titles “‘ Arson,” “ Burglary.” 


BUREAU OF AGRICULTURE. 


See “ Agricultural Societies.” 


BURGLARY. 
Burglary is a felony at common law, in breaking and en- 
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tering the mansion-house of another in the night, with intent 
to commit some felony within the same, whether the felonious 
intent be executed or not.—Hale’s Pl. 79. 

By statute 12 Anne, c. 7, if any person shall enter into 
the mansion-house of another by day or night, without break- 
ing the same, with an intent to commit felony, or being in 
such house shall commit any felony, and shall in the night 
teme break the said house to get out, he shall be guilty of 
burglary. 

And by 4&5 V., c. 25, § 14, whosoever shall burglari- 
ously break and enter into any dwelling-house, and shall 
assault with zntent to murder any person being therein, or 
shall stab, cut, wound, beat or strike any such person, shall 
be guilty of felony, and being convicted thereof shall suffer 
death. §16. And if any person shall enter the dwelling- 
house of another with intent to commit felony, or being in 
such dwelling-house shall commit any felony, and shall in 
either case break out of the said dwelling-house in the night 
time, he shall be deemed guilty of burglary. 

Every entrance is not a breaking—as, if the door stand 
open, and the thief enter, this is no breaking; so, if the 
window be open, and the thief draw out some of the goods, 
this is not burglary, because there is no actual breaking ; 
but if the thief break the glass of the window, and draw 
out the goods, this is burglary.—3 Jnst. 64. And Lord 
Hale says these acts amount to an actual breaking—opening 
the casement, or breaking the glass window; picking open 
the lock of the door, or putting back the lock, or the leaf of 
a window, or unlatching the door that is only latched—1 H. 
HT. 552; and so does the pushing open of folded doors— 
Rez v. Brown, 2 Hast. P. C. 487; 2 Russ. 902: pulling 
down the upper sash of a window—Rez v. Haines, Russ. § 
Ry. 451: S. C. nom, Rex v. Harrison, 1 Chetw. Brom. 
497: creeping down a chimney.—Cromp. 32; Dalt. 253; 
1 Haw. c. 38, § 6. 

The breaking is not confined to the outer door or external 
parts of a house, for if A. enters the house of B., the out- 
ward door being open, or by an open window, and when 
within the house turn the key of a chamber door, or unlatch 
it with intent to steal, this will be burglary—Johnson’s case, 
2 East. P. OC. 488; and the like if any lodger in a house or 
guest in a public inn open and enter another person’s cham- 
ber door, with intent to commit a felony—1 Hale, 553, 554; 
4 Bi. Com. 227; Rex v. Bington, 2 Hast. P. C. 448; but 
if an inn-keeper break the chamber of his lodger or guest at 
night to rob, this would not be burglary, for a man cannot 
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commit a burglary by breaking his own house.—2 Hast. P. 
(7.502; Kel. 84. 

Constructive breaking is where, in consequence of violence 
commenced or threatened, the owner of the house (through 
fear or in order to repel the violence) opens the doors, and 
the thief then enters, this amounts to burglary, for the open- 
ing of the door in this case is as much imputable to the thief 
as if it had been done by his own hands.—Cromp. 82, (a) ; 
1 Hale, 553; 2 Hast. P. C. 486. And so, ifin consequence 
of any fraud or deceit the owner is induced to open his door 
to the thieves, this will amount to breaking ; as, where thieves 
came with a pretended hue and cry, and required a consta- 
ble to go with them to apprehend the owner and search his 
house, and the owner, at the command of the constable, opens 
the door, when the thieves bound the constable and robbed 
the house, this was held to be burglary.—1 Hale, 553; 3 
Inst. 64; Cromp. 32, (b); 4 Bl. Com. 226. And the like 
if a man go to a house under pretence of being authorised to 
make a distress, and by this means obtain admittance.— 
Gascoigne’s case, 1 Leach, 284. For in all these cases the 
law will not endure to have its justice defrauded by such 
evasions.—1 Haw. c. 38, § 5; 4 Bl. Com, 227. 


What ws an Entering. 


It is deemed an entry when the thief breaketh the house 
and his body or any part thereof—as his foot or arm—is 
within any part of the house, or when he putteth a gun into 
a window which he hath broken, or into a hole of the house 
which he hath made, with intent to kill or murder—3 Jnst. 
64; or where the thief merely puts his fingers within the 
window—fex v. Davis, Russ. § Ry. 499; but if he shoots 
without the window, and the bullet only comes in, the point 
is doubtful—1 Hale, 555; yet Hawkins says this is a sufh- 
cient entry—Il Haw. ¢. 38,§ 11. Where a glass window, 
which had shutters inside, was broken, and the window was 
opened with the hand, but the shutters were not broken or 
opened, this was ruled to be burglary—fez v. Roberts alias 
Chambers, 1 Hast. P. C. 487; but, as in this case, Holt, 
CO. J., and Powell, J., doubted, and inclined to another 
opinion, no judgment was given; but in a recent case the 
same point was before the judges, who were of opinion 
(three being absent) that the entry was sufficient.——Rez v. 
Baily, Russ. & Ry. 341. 

If divers come in the night to do a burglary, and one of 
them break and enter, the rest of them standing to watch 
at a distance, this is burglary in all.—3 Jnst. 64. 


Burglary. 115 


What is a Mansion or Dwelling-house. 


Where the*whole of the house is let out into lodgings, 
and the owner does not inhabit any part of it, though 
there is only one outer door common to all its inmates, yet 
every separate apartment is the distinct mansion-house of its 
possessor.—fex v. Trapshaw 1 Leach, 42T. So where a 
loft over a coach-house and stables was converted into 
lodging-rooms.—R. v. Turner, 1 Leach, 305. 

But where the owner of a dwelling-house lets off the shop 
to a tenant, who occupies it by means of a different entrance 
from that belonging to the dwelling-house, and carries on his 
business in it, but never sleeps there, it then becomes so 
severed from the rest of the house, as no longer to bea 
place where burglary can be committed; for it ceases to 
form parcel of the dwelling-house of the owner, being thus 
severed by lease as well as by the distinct mode of ingress 
and egress to it; and it does not become the dwelling-house 
of the tenant, when neither he nor any of his family sleep 
there.— 1 | Hale, 557 ; Kel: 83; 4 Bl. Com. 225; 2 Hast 
P. C. 507. But if the tenant, or his servant, should usually, 
or often, sleep in the shop at night, it would then become 
the dwelling-house of the tenant.—1 Hale, 558. 

There is no severance, however, where there is any ¢nter- 
nal communication, though there may be a separate entrance 
from without to the part let off; as where the communica- 
tion was formed by means of a trap-door and a ladder, 
which were seldom used, but the trap-door was never fastened. 
Lord Ellenborough said it could make no difference whether 
the communication was through a trap door, or by a common 
stair-case. Rock v. Stockton, 2 Taunton, 339; 2 Leach, 
1015. And when the owner of the house continues to sleep 
in it, no part of it then can be so severed by being let off toa 
tenant or a lodger, as to become a separate mansion house. 
Rex v. Rogers, 1 Leach, 89; 2 Hast. P. C. 507. Unless, 
indeed, that which was one house originally comes to be 
divided completely into two separate tenements, and there is 
a distinct outer door to each, without any internal communi- 
cation; in which case they will then become separate houses. 
—Per Ld. M. Cowp. 8. But if the owner of a house 
neither inhabits it himself nor any of his family, it will not 
then become Ads dwelling-house, as applicable to the offence 
of burglary. ‘Therefore when aman purchases or rents a 
house with intention to reside in it, and moves some of his 
furniture into it, but neither he or any of his family ever 
sleep there, and it is broken open in the night, the judges 
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have determined that a breaking into a house of this descrip- 
tion does not amount to burglary.—R. v. Lyons, 1, Leach, 
185; 2 Hast. P. C. 496; R. v. Hallard, 2 Hast. 498; 2 
Leach, 101 (note a); BR. v. Thompson, 2 Leach, 171; 2 Hast. 
498; Contra, 1 Haw. c. 38, § 18; 1 Kel. 46. And this, 
even though the owner of the house has used it for his meals 
and for all the purposes of his business.—fex v. Martin, 
Russ ¢ Ry. 108. Or, though a person actually sleep in the 
house for the purpose of protecting it, if such person forms 
no part of the domestic family of the owner—as where the 
owner puts in a workman or other person, who is in no situa- 
tion of servitude to him, for the purpose of taking care of 
his goods.—Rez v. Fuller, 2 Hast P. C. 498; 1 Leach, 186 
(note b.); Rexv. Harris, Leach, 701; 2 Hast. P. C. 498. 

So, if a servant is put into a warehouse to watch goods, 
this does not make it a dwelling-house.—Rew v. Smith, 2 
Hast. P. C. 497. 

But where the owner of the house has once inhabited it, 
it will not cease to be his dwelling-house on account of any 
occasional or temporary absence, provided he has the 
animus revertendi—the intention of returning to it; in such 
cases, the premises may be the subject of burglary.— Rez v. 
Murray ¢ Harris, 2 Hast. P. C. 496, cit. Fost. TT. But 
where a person had a counting-house, at which he lived only 
a part of the year, and then quitted, with a considerable part 
of his furniture, with no intention of immediately returning, 
and during his absence the house was broken open and 
rifled—this was held not to be burglary.—/ost. 76, TT. 

By4& 5 V., ¢. 25, § 18, no building, although within the 
same curtilage with the dwelling-house and occupied there- 
with, shall be deemed to be part of such dwelling-house, for 
the purpose of burglary, or for any of the purposes in said act, 
unless there shall be a communication between such building 
and dwelling-house, either immediate or by means of a covered 
and inclosed passage leading from the one to the other. § 
19. If any person shall break and enter any building and 
steal therein any chattel, money, or valuable security, such 
building being within the curtilage of a dwelling-house, and 
occupied therewith, but not being part thereof, every such 
offender being convicted thereof, shall be liable to be im- 
prisoned at hard labour in the provincial penitentiary for 
any term not exceeding fourteen years, nor less than seven 
years, or be imprisoned in any other prison or place of con- 
finement not exceeding two years. § 20. If any person 
shall break and enter any shop, warehouse or counting- 
house, and steal therein any chattel, money, or valuable 
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security, every such offender being convicted thereof, shall 
be liable to any of the punishments which the court may 
award as hereinbefore last mentioned. 


Of the time of Committing the Offence. 


It must be in the night; and, by 4& 5 V., c. 25, § 16, in 
cases of burglary, the night shall be considered to commence 
at nine in the evening and to conclude at szz the next morn- 
ing. 

Tt being moonlight will make no difference, for then 
many midnight burglaries would go unpunished; and the 
malignity of the offence, as Blackstone observes, does not 
indeed so properly arise from its being done in the dark, as 
at the dead of night, when all the creation, except beasts of 
prey, are at rest; when sleep has disarmed the owner, and 
rendered his castle defenceless.—4 Bl. Com. 224. 

The breaking and entering need not be the same night: 
for if thieves break a hole in the house one night, with the 
intent to enter another night and commit felony, and they 
accordingly do so, through the hole they made the night be- 
fore—this seems to be burglary.—1 Hale, 554; 4 Bl. Com. 
226. 


Of the Intent. 


The intent of the breaking and entering must be to commit 
a felony. Therefore, if the intention was only to commit a 
trespass, the offence will not be a burglary. Thus, an inten- 
tion to beat a man in the house, will not be sufficient; for 
though killing or murder may be the consequence of beating, 
yet if the primary intention were not to kill, a breaking and 
entering, for the purpose of beating, will not amount to 
burglary.—1 Hale, 561; Hast. P.C. 509. And where a 
man broke into a house with intent to commit a rape, this 
was held to be burglary.— fez v. Gray, 1 Str. 481. 

By stat. 23 G. IIT., c. 88, it is enacted, that if any person 
shall be apprehended having upon him any picklock, key, 
crow, jack-bit, or other implement, with an intent feloniously 
to break and enter into any dwelling-house, out-house, Xe. ; 
or shall have upon him any pistol, hanger, cutlass, bludgeon, 
or other offensive weapon, with intent feloniously to assault 
any person ; or shall be found in or upon any dwelling-house, 
ware-house, coach-house, stable or out-house, or in any in- 
closed yard or garden, or area, belonging to any house, with 
an intent to steal, he shall be deemed a rogue and vagabond 
within the intent and meaning of 17 G. IL., c. 5. 

By 18 V., c. 92, § 28, any person found by night armed 
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with any dangerous or offensive weapon or instrument, with 
intent to break or enter into any dwelling-house or other 
building, and to commit any felony therein; or any person 
found by night having in his possession, without lawful 
excuse, any picklock, key, crow, jack, bit, or other implement 
of housebreaking, or any match or other combustible or 
explosive substance, or any person found by night having his 
face blackened, or otherwise disguised, with intent to commit 
felony, or any person found by night, in any dwelling-house 
or other building, with intent to commit any felony therein, 
shall be guilty of a midemeanor, and liable at the discretion 
of the court to be imprisoned with or without hard labour for 
any time not exceeding two years. 


Punishment. 


By 4&5 V., ¢. 25, § 15, whosoever shall be convicted of 
the crime of burglary, shall be liable, at the discretion of the 
court, to be imprisoned at hard labour in the provincial peni- 
tentiary for the term of his natural life, or for any term not 
less than seven years, or to be imprisoned in any other prison 
or place of confinement for any term not exceeding two years. 

For forms see “Indictable Offences.” 


BY-LAWS. 


By the Municipal Amendment Act, 16 V., c. 181, § 31, 
the following clause is substituted for the repealed section 
185 of the original Municipal Act, 12 V., c. 81, viz: “that 
all persons committing any offence against any by-law 
lawfully made by any municipal corporation under the 
authority of this or any other act, and with regard to pro- 
secutions for which no other provision is hereby made, may 
be prosecuted in a summary way before any one or more 
justices of the peace having jurisdiction within the locality in 
which the offender shall be resident, or within that in which 
the offence was committed; and such justice or justices, or 
other authority before whom any conviction for any sueh 
offence shall be had (and any such offender may be convicted 
on the oath or affirmation of any competent witness other 
than the prosecutor or informer), shall have full power and 
authority to award the penalty, or the imprisonment, as the 
case may be, imposed by the by-law under which the convic- 
tion shali be had, with the costs of prosecution against the 
offender, and to commit the offender to the common gaol, (if 
the offence be punishable by imprisonment,) and to cause the 
penalty to be levied with costs, if not forthwith paid, by 
distress and sale of the goods and chattels of the offender, by 
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warrant under the hand and seal of such justices, or one of 
them, or of the chairman or presiding officer of the court 
before whom such conviction was had; and one moiety of 
any such pecuniary penalty shall go to the informer or pro- 
secutor, and the other moiety shall be paid to the treasurer 
_ or chamberlain of the corporation, against the by-law whereof 
the offence shall have been committed, and shall form part of 
the funds at the disposal of such corporation: provided always, 
jirstly—that any such prosecution may be brought in the 
name and on the behalf of such corporation as aforesaid ; 
and in that case, the whole of such pecuniary penalty shall 
be paid to the treasurer or chamberlain of such corporation, 
and form part of such fund as aforesaid: and provided, 
secondly—that any member of the municipal corporation, 
under the by-law whereof any such prosecution as aforesaid 
shall be brought, being ez officio, or otherwise, a justice of 
the peace within such locality, may act as such with regard 
to such prosecution. 

§ 186. (a) That as well with regard to any such pro- 
secution, aS to any suit, action or proceedings to which 
any corporation created or to be created by or under this 
act shall be a party, no member, officer or servant of such 
corporation shall be deemed an incompetent witness, nor 
shall his testimony be objected to on the ground of his being 
interested in the matter as such member, officer or servant of 
such corporation, nor shall he be liable to challenge on such 
ground as a juror, if he have no more direct interest in the 
issue of such suit or prosecution, or be not otherwise rendered 
incompetent ; any law, &c., to the contrary notwithstanding. 

§ 199. Original by-laws, and all minutes of proceedings of 
any such corporation shall be kept in the office of their clerk, 
and shall be open at all seasonable times and hours to the 
inspection of the public; and the clerk shall furnish copies 
thereof at the rate of 6d. per 100 words, or at such lower 
rate as the corporation shall appoint; and all meetings and 
proceedings of any such corporation shall be held openly, and 
so that no person shall be prevented from being present 
thereat, except only when the public interest shall require 
the contrary. 

By 16 V., c. 178, § 26, reciting that doubts might exist 
whether under the statute 13, 14 V.gc. 54, appeals would 
lie from convictions under by-laws of municipalities, it is 
enacted that in all cases of complaints against any person 


(a) This and the following section, 199, of the original act 12 V., c. 81, 
have not been repealed or altered. 
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for committing any offence against any by-law of any muni- 
cipal corporation in Upper Canada, all decisions, convictions 
and orders made by any justice of the peace, or by any person 
by law authorised to act in that capacity, shall be subject to 
an appeal in the manner and subject to the provisions pre- 
scribed in the above recited act 18, 14 V., ¢. 54. 

See also title ‘‘ Appeal ;”’ and for forms see title ‘¢ Sum- 
mary Conviction.” 


CALENDAR OF PRISONERS. 


By 5 Hen. VILI., c. 8, the sheriff shall certify a list of the 
prisoners in his custody to the justices of gaol delivery, for 
the purpose of being calendered. 


CANALS. 
See “ Banks of Ravers.” 


CAPITAL PUNISHMENT. 


By statute * 3 W. IV., c, 3, the preamble of which recites 
“that it is fit that it should be plainly declared in the 
statutes of this province for what crimes offenders shall be 
liable to be punished with death, and that it does not seem 
to be indispensible for the security and well being of society 
that the punishment of death should be inflicted in any other 
cases than those hereinafter mentioned. It is therefore 
enacted, that persons convicted of the following offences 
shall suffer death as felons, viz.:—1. High treason. 2. 
Murder. 3. Petit treason. 4. Rescuing a person convicted _ 
of murder or committed for murder. 5. Rape. 6. Carnal 
knowledge of a girl under the age of ten years. 7. Sodomy. 
8. Robbery of the person. 9. Robbing the mail. 10. Bur- 
glary. 11. Arson. 12. Accessories before the fact to any 
capital offence. Rioters to the number-of twelve or more 
remaining after proclamation to disperse, pursuant to 
the 1 G. L, ¢. 5, or committing other offences mentioned 
in that act. Burning the king’s naval stores in any dock 

ard.’’ (a.) 
* By y W. IV., c. 6, § 3, the Governor may commute the 
sentence of death (except in cases of high treason or murder, 
and then only by express authority from the crown), for 
transportation for lifé, or for a term of years, to such place of 
his Majesty’s dominions as may be assigned for the reception 


(a) #2 2, 3,5, 6, 7, 9,10, 11, 12, of the above act, although not expressly 
repealed, seem in effect superseded by the 4 & 5 V., cc. 25, 26, 27, which 
enumerate what shall be deemed capital offences. 
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of convicts; or for banishment from this province for life or 
for any term of years; or for solitary confinement, or for 
confinement with or without hard labour in any penitentiary 
or house of correction that may be appointed for such 
purpose, either during life or for any term of years. § 4. 
Imprisonment after sentence to be reckoned in the term of 
transportation. 

By 4&5 V., ¢. 24, § 20, no person convicted of felony 
shall suffer death unless it be for some felony which was 
excluded from the benefit of clergy, by law in force in that 
part of this province in which the trial shall be before the 
commencement of this act, or which shall be made punishable 
with death by some act passed after that day. § 32. It 
shall not be necessary to make any report to the Governor 
of any convict under the sentence of death. §-33. If the 
court, upon the trial of any capital offence, shall be of 
opinion that under the particular circumstances of the case 
such offender is a proper subject for the royal mercy, the 
court may, instead of passing the sentence of death, order the 
same to berecorded. § 34: Which shall have the same effect 
as if sentence pronounced in open court. § 35. When the 
court shall be of opinion that the judgment of the law ought 
to be carried into effect, the court shall order and direct 
execution to be done on such offender in the same manner as 
the court was empowered to direct execution by the law as 
it stood before the passing of this act. § 36. This act not 
to affect the royal prerogative. 

And by the 4 & 5 V., ¢. 25, the following offences are 
made punishable with death, viz: § 6. Robbery with cutting, 
stabbing, or wounding. § 14. Burglary and assault with 
intent to murder, or stabbing, cutting, wounding, beating, or 
striking. 

And by 4 & 5 V., ¢. 26, § 7, setting fire to any ship or 
vessel, with intent to murder or endanger the life of any 
person. § 8. Exhibiting any false lights, with intent to 
bring any ship or vessel into danger, or maliciously doing 
any thing to the immediate loss or destruction of any ship 
or vessel. 

And by 4 & 5 V., ¢. 27, § 9, administering poison or other 
destructive thing ; stabbing, cutting or wounding any person, 
or causing by any means whatsoever any bodily injury dan- 
gerous to life, with intent to commit murder. § 15. Bug- 
gery. § 16. Rape. § 17. Carnal knowledge of a girl under 
the age of ten years—are made capital offences punishable 
with death. 
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CARRIERS. 


It has been held that a carrier embezzling goods which he 
has received to carry to a certain place, is not guilty of 
felony, because there was not a felonious taking, but is liable 
only to a civil action.— Haw. 89, 90. But if a carrier open 
a pack and take out part of the goods, with intent to steal 
it, he may be guilty of felony, in which case it may be said, 
not only that such possession of a part distinct from the 
whole was gained by wrong, and not delivered to the owner, 
but also that it was obtained basely, fraudulently, and clan- 
destinely, in hopes to prevent its being discovered at all, or 
fixed upon any one. when discovered—1 Haw. 90; so if a 
carrier, after he has brought the goods to the place appointed, 
take them away again secretly, with intent to steal them, he 
is guilty of felony, because the possession which he received 
from the owner being determined, his second taking is in all 
respects the same as if he were a mere stranger—1 Haw. 
90; and if goods be delivered to a carrier, to be carried to a 
certain place, and he carries them to another place, and dis- 
poseth of them to his own use, this is felony, because this de- 
clareth that his intention originally was not to take the goods 
upon the agreement and contract of the party, but only with 
a design of stealing them.—Aelynge, 82. Where goods are 
delivered to a carrier, and he is robbed of them, he shall be 
charged and answer for them, by reason of the hire; and 
generally, if a man delivers goods to a common carrier to carry 
to a certain place, if he loses or damages them, an action upon 
the case lies against him; for by the custom of the realm he 
ought to carry them safely.—1 Bac. Ab.343. Where goods 
are stolen from a carrier, he may prefer an indictment against 
the felon, as for his own goods.—Kelynge, 39. 

See post title “‘ Halse receipts.” 


CATTLE. 


By 4&5 V., c. 25, § 29, if any person shall steal any 
horse, mare, gelding, colt or filly, or any bull, cow, ox, hei- 
fer or calf, or any ram, ewe, sheep or lamb, or shall wilfully 
kill any of such cattle with intent to steal the carcase or 
skin, or any part of the cattle so killed, every such offender 
shall be guilty of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for any term not 
exceeding fourteen years, nor less than seven years, or to be 
imprisoned in any other prison or place of confinement for 
any term not exceeding two years. 


Cattle cunning at large. 123 
By statute 4 & 5 V., c. 26, § 16, if any person shall 


unlawfully and maliciously kill, maim or wound any cattle, 
every such offender shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, 
to be imprisoned at hard labour in the provincial peniten- 
tiary for any term not less than seven years, or to be im- 
prisoned in any other prison or place of confinement for any 
term not exceeding two years. 


CATTLE RUNNING AT LARGE. 
By the General Municipal Act, 12 V., c. 81, the muni- 


cipalities of incorporated towns, villages and cities, are 
empowered to make by-laws ‘‘ for restraining and regulating 
the running at large of horses, cattle, sheep, goats, swine 
and other animals, geese, turkeys and other poultry; and to 
impound, or provide for the impounding of the same; and 
for fixing the periods of the year during which such animals 
or poultry shall be permitted to run at large.” 

By 20 V., c. 12, (Railway Act,) § 16, cattle found run- 
ning at large upon any highway within half a mile of any 
railway crossing, may be impounded. 

See also ‘‘ Ratlways, Accidents on Railways.” 


CEMETERIES. 


By the Municipal Act, 12 V., c. 81, the municipalities 
are authorised to make by-laws for “laying out, improving 
and regulating any public cemetery, and for selling or 
leasing such portions thereof as they may think proper, and 
for the improvement, ornament and protection of such 
cemetery.” 

By 13 & 14 V., ¢. 76, entitled “An Act to authorize 
the formation of companies for the establishment and man- 
agement of Cemeteries in Upper Canada,” any number of 
persons not less than twenty, may form a company under 
the provisions of this act. § 2. And when they shall have 
subscribed and paid in a sufficient quantity of stock ade- 
quate, in their judgment, to the purchase of the ground 
required for a cemetery, and shall have executed an instru- 
ment according to the form in the schedule A., and shall 
have paid to their treasurer twenty-five per cent. upon the 
capital stock, intended by such company to be raised for the 
purpose aforesaid, which sum shall not be less than that 
required for the purchase of the grounds necessary for such 
cemetery, and shall have registered such deed at full length, 
together with the treasurer's receipt for such first instalment 
of twenty-five per cent., with the register of the county, such 
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company shall thenceforth become a body corporate by such 
name as shall be designated in such deed, with a common 
seal; and they and their successors, by their corporate 
name, shall be capable of taking, purchasing, having, hold- 
ing, conveying, selling and departing with any piece or 
parcel of land in Upper Canada, to be used exclusively as a 
cemetery, or a place for the burial of the dead. § 3. Af- 
fairs of the company to be managed by nene directors, to be 
elected by the stockholders annually, by ballot, on the third 
Monday in January—each shareholder being entitled to one 
vote for every share he may hold up to ten, and one vote for 
every five shares above ten; but no stockholder shall vote 
unless he shall have paid at least ten shillings upon each 
share. §4. Such lot or share in such cemetery to contain 
not less than 100 superficial feet, and the holder of any 
such lot, having paid as aforesaid, shall be deemed a share- 
holder, and every shareholder who shall have paid in not 
less than £2 shall be eligible for a director. § 5. The di- 
rectors to elect a president, and to have the power of making 
by-laws for laying out, selling and management of the 
grounds—for regulating the erection of tombs, monuments 
or grave-stones therein, and for empowering the president to 
execute deeds or conveyances of plots of ground in the ceme- 
tery to shareholders; and shall keep a book for recording 
their by-laws and proceedings, which shall be open to public 
access without charge. § 6. The real estate of the company 
to be free from taxes: moneys arising from sales to be ap- 
plied first in payment of the original purchase of the land, 
and the residue in preserving, improving and embellishing 
the cemetery—and no dividend or profit shall be paid to the 
members. Provided, nevertheless, that the directors shall 
be personally liable for any judgment recovered against the 
company. §7. Any company so formed as aforesaid shall fur- 
nish graves for strangers and the poor of all denominations, 
free of charge, on the certificate of a minister or clergyman of 
the denomination to which such person may have belonged, 
that the relatives of deceased are poor and cannot afford to pur- 
chase a lot : the directors may sell any lot of any size whatever, 
but no proprietor of a lot of a less quantity than 100 super- 
ficial feet, to be amember, or vote. § 8. The lots sold to 
be conveyed by deed, according to the form in schedule 
D., which need not be registered. § 9. Any person who 
shall wilfully destroy, mutilate, deface, injure or remove any 
tomb, monument, grave-stone or other structure placed in 
any cemetery, or any fence, railing or other work for the 
protection or ornament of any cemetery, or of any tomb, 
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monument, grave-stone or other structure aforesaid, or of any 
cemetery lot within any cemetery—or shall wilfully destroy, 
cut, break or injure any tree, shrub or plant within the 
limits of any cemetery, or play at any game or sport, or 
discharge fire-arms (save at a military funeral) in any such 
cemetery, or who shall wilfully and unlawfully disturb any 
persons assembled for the purpose of burying any body 
therein, or who shall commit any nuisance in any such ceme- 
tery, shall be deemed guilty of a misdemeanor, and shall, 
upon conviction thereof before any justice of the peace, or 
other court of competent jurisdiction, be punished by a fine 
of not less than one pound, nor more than ten pounds, ac- 
cording to the nature of the offence—and such offender shall 
also be liable to an action of trespass against him by such 
corporation for damages. § 10. Company to make regula- 
tions for ensuring burials being conducted in a decent and 
solemn manner. § 11. No body shall be buried in any 
vault under any chapel or other building in any such ceme- 
tery, nor within fifteen feet of the outer wall. § 12. Ceme- 
teries to be enclosed with walls or fences, of the height of 
eight feet at the least. § 18. Cemeteries to be kept in good 
order. § 14. To be properly drained. § 15. Any such 
company causing or suffering to be brought or to flow into 
any river, spring, well, stream, reservoir, aqueduct, pond, or | 
watering place, any offensive matter from such cemetery, 
whereby the water shall be fouled, shall forfeit for every 
such offence £12 10s. § 16. To be recovered with full costs 
by any party aggrieved. § 17. Who may also sue for further 
damage specially sustained by him; or if no special damage 
alleged, for the sum of £2 10s. for each day, during the 
cause of complaint, after giving the company twenty-four 
hours’ notice of the offence. § 18. Directors empowered to 
call for instalments, on pain of forfeiture. § 19. This act 
to be a public act. 


For the Schedules—see the act. 


By 13 & 14 V., c. T7, reciting ‘‘ that in many parts of 
Upper Canada the inhabitants are desirous of securing the 
title to land requisite for a burying ground, which shall not 
belong exclusively to any of the various denominations of 
Uhristians, and that the same should be taken and held by 
trustees acting in a corporate capacity, and having perpetual 
succession,” it is enacted that whenever the inhabitants of 
any township or locality in Upper Canada, to the number 
of ten or more, shall desire to take a conveyance of land for 
the purpose aforesaid, it shall be lawful for them to appoint 
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trustees, to whom and their successors, to be appointed as 
specified in the deed of conveyance, the requisite land shall 
be conveyed; and such trustees, and their successors in 
perpetual succession, shall hold the same accordingly ; the 
quantity of land so conveyed not to exceed ten acres for 
any one township or locality. : 


CENSUS. 


By statute 10 & 11 V., ch. 14, former acts are repealed. 
§ 2 enacts that the Receiver-General, Secretary of the pro- 
vince, and the Inspector-General shall continue to be a 
board of registration and statistics. § 3. Board to have 
the general supervision of the statistics of the province, and 
shall draw up an annual report to be laid before the legis- 
lature. § 4. Secretary to be appointed. § 5 to 15 are 
repealed by 14 & 15 V., ¢. 49. § 16. Ministers of religion 
to keep a registry of baptisms, marriages, funerals and 
deaths, and forward same to the clerk of the peace or town 
clerk within five days after the first day of January, April, 
July and October in every year (a). § 17. In case of no 
resident minister or teacher, the heads of families to notify 
the township clerk of any birth, marriage or death. § 18. 
Returns to be forwarded by clerks of the peace and town 
clerks to the board on or before the first day of January, 
yearly. § 19. Coroners also to return lists of inquests and 
findings of juries to the board on or before the first of 
January, yearly. § 20. Clerks of the peace to furnish lists 
(in triplicate) of convictions at sessions, or before justices, as 
the board shall appoint. § 21. Any person neglecting or 
refusing to comply with this act in any matter for which no 
punishment is specially provided, shall be guilty of a misde- 
meanor and punishable accordingly, and all penalties incur- 
red under this section to be applied as other penalties before 
provided for. 

By 12 V., c. 90, § 1, returns required by the 16th section 
of last recited act to be made once Sa eiar only, whin five 
days after the first of January. § 20 t.y long as such act, 
10 & 11 V., c. 14, shall remain in force, it shall not be ne- 
cessary for any minister, clergyman or justice, to return to 
the clerk of the peace the list of marriages solemnised by 
him, required by the 6th section of * 11 G. IV., c. 36. 

By 14 & 15 V., c. 49, § 2, census of the province shall 
be taken in January 1852, in January 1862, and every 
tenth year afterwards. § 3. Census to be taken under the 


(a) But now once a year only under 12 V. c: 90. 
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superintendence of the board of registration and statistics, 

which shall frame instructions and forms. § 4. The same 

to extend to all heads of statistical information included in 

the schedule to the census act, 4 & 5 V., c. 42 (a), and to 

such further information as the board may deem proper. 

§ 5. The Governor to appoint commissioners for counties, 

cities, and incorporated towns containing by the last census 
five thousand souls or upwards. § 6. Census commissioners 
for each locality to appoint one or more enumerators for 
each township, and for each ward of city, or incorporated 
town, and may divide such wards into two or more enumera- 
tion districts, and appoint one or more enumerators for each. 

The penitentiary, gaol or house of correction, public hospital, 

lunatic asylum to be separate enumeration districts, and the 
warden, gaoler, keeper, or other person in charge to be the 
enumerator. § 7. Enumerators to act under the direction 
of the commissioners, and each commissioner shall instruct 
and furnish forms to the enumerators, cause public notice 
to be given of taking the census, and information to be 
given to the enumerators, &c. § 8. Hnumerators required 
on the second Monday in January in every year in which the 
census 1s to be taken, and on such number of days next after as 
may be necessary, under the instructions of the commissioner, 

to visit every house in his enumeration district, and take an 
account in writing of the name, sex, age and occupation of 
every living person abiding therein on the night of Sunday 
next preceding such Monday (distinguishing such as are per- 
manent or transient) and verify such account before a justice 
of the peace, in the form given, and deliver the same to the 
commissioner on or before the 15th of February. § 9. 
Census commissioner to examine such accounts, and cause 
such defects to be supplied. § 10. Census commissioner to 
return such accounts certified by him to the board. The 
board to examine, and cause any defects or inaccuracies 
discovered to be corrected, and then to make such abstracts 
and tables as the Governor in council shall direct, to be laid 
before the next session of parliament. § 11. Enumerators to 
be supplied with printed schedules to be left with occupants 
of houses, &c., in the course of the week ending on Saturday 
next before the second Monday in January. LHvery such 
occupant to fill up the same to the best of his knowledge 
or belief, and deliver the same to the enumerator when 
required, under a penalty of not less than two nor more than 
five pounds. § 12. Enumerators to collect such schedules 


(a) The act itself repealed by 10 & 11 V., c. 14. 
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on the second Monday in January, or so soon as possible 
afterwards, and correct the same if erroneous, with power to 
make inquiries: and when so completed or corrected shall 
copy the information therein contained into the account to 
be by them taken as aforesaid, and add thereto the accounts 
they may have taken, and information collected of persons 
and things not returned in the schedules, and then return the 
same to the commissioner, who shall deliver them with his 
return to the board. § 13. Enumerators empowered to 
ask questions, and have free access to all assessment rolls 
and other statistical documents. Any person refusing to 
answer, or answering falsely, to incur a penalty of not less 
than twenty shillings nor more than £6, in the discretion of 
the magistrate before whom the same shall be sued for. 
§. 14. Penalties may be recovered in a summary manner at 
the suit of any enumerator before any one justice of the 
locality on the oath of the enumerator or any other credible 
witness, and if the penalty and costs (not exceeding 10s.) be 
not forthwith paid upon conviction, the said justice may in 
his discretion cause the same to be levied by distress and 
sale, by warrant under his hand and seal, or commit the 
offender to the common gaol of the place for any period not 
exceeding one month, or until penalty paid. One moiety of 
the penalty to belong to the crown for the use of the pro- 
vince, and the other to the prosecutor, unless examined as a 
witness, in which case the whole to go to the crown. § 15. 
Any census commissioner or enumerator wilfully disobeying 
or contravening any of the provisions of this act, or wilfully 
making any false return, shall be guilty of a misdemeanor, 
and on conviction liable to a penalty not exceeding £25 nor 
less than £5, in the discretion of the court, and to imprison- 
ment until paid. Such penalty to belong to the crown. § 16. 
Provision for removal of any officer appointed under this 
act. § 17. Allowance toscommissioner and enumerator as 
therein provided. § 18. Report to be laid before parlia- 
ment. § 19. Interpretation clause. § 20. Power to the 
Governor to alter the month for taking the census in any 
county, in case of necessity. 


CERTIORARI. 


A certiorari is an original writ issuing out of the 
Court of Chancery or the King’s Bench, directed in the 
king’s name to the judges or officers of inferior courts, com- 
manding them to certify or to return the records of a cause 
depending before them, to the end the party may have the 
more sure and speedy justice before the king or such justices 
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as he shall assign to determine the cause.—1 Bac. Abr. 559; 
and no proceedings of any court of criminal jurisdiction can 
be removed into a superior court, but by a writ of error or 
certiorart.—2 Haw., c. 1, § 

A certiorari lies in all judicial proceedings in which a writ 
of error does not lie, and it is a consequence of all inferior 
jurisdictions erected by act of parliament, to have their pro- 
ceedings returnable in the King’s Bench.—L. Raym. 469, 
580. And therefore a certiorari lies to justices of the peace 
even in such cases which they are empowered by statute 
finally to hear and determine; and the superintendency of 
the Court of King’s Bench is not taken away without express 
words.—2 Haw. 286. But it seems agreed that a certiorari 
should never be granted to remove an indictment after a 
conviction, unless for some special cause ; as when the judge 
below is doubtful what judgment to give.—2 Haw. 288. 
Also, it seems a good objection against granting a certiorari, 
that issue is joined in the court below and a venire awarded 
for the trial of it.—2 Haw. 288. 

It hath been adjudged that wherever a certiorari is by law 
grantable for an indictment, the court is bound of right to 
award it, at the instance of the king, and he has a preroga- 
tive of suing in what court he pleases. But it seems to be 
agreed, that it is left to the discretion of the court to grant 
or deny it at the prayer of the defendant.—2 Haw. 287. 
And the court will not ordinarily at the prayer of the defen- 
dant grant a certiorari for the removal of an indictment for 
perjury, or forgery, or other heinous misdemeanor, for such 
crimes deserve all possible discountenance, and the certiorari 
might delay, if not wholly discourage the prosecution.—2 
Haw. 287. 


How to be granted and allowed. 


1. On indictment or presentment, by statute 5 W., c. 11, 
and 8 & 9 W., c. 33, it is enacted “‘ that in term time no writ 
of certiorari at the prosecution of any party indicted, shall 
be granted out of the King’s Bench, to remove any indict- 
ment or presentment of trespass or misdemeanor before trial 
had from before the justices in sessions, unless such certiorari 
shall be awarded upon motion of counsel, and by rule of 
of court made for the granting thereof. But in the vacation 
writs of certiorari may be granted by any justice of the 
King’s Bench whose name shall be endorsed on the writ, and 
also the name of the person at whose instance it is granted, 
and all parties prosecuting such certiorari, shall, before the 
allowance thereof, find two sufficient manucaptors who shall 
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enter into a recognizance before a justice of the King’s 
Bench, (who shall indurse the same on the writ), or 
before a justice of the peace of the county or place, in 
the sum of £20, with condition at the return of the 
writ to appear and plead to the said indictment or pre- 
sentment in the said Court of King’s Bench, and at their 
own cost and charges to cause and procure the issue 
that shall be filed thereon, or any plea relating thereto, to 
be tried at the next assizes for the county wherein the indict- 
ment or presentment was found, after such certiorari shall be 
returned, or the next term, if in London, Westminister or 
Middlesex, unless the court shall appoint another time, and 
if so, then at such other time; and to give due notice of 
such trial to the prosecutor or his clerk in the court, and 
also that the party prosecuting such writ of certiorari shall 
appear from day to day in the said Court of King’s Bench, 
and not depart until he shall be discharged by the court. 
And the said recognizance shall be certified into the 
King’s Bench with the certiorari and indictment to be there 
filed, and the name of the prosecutor (if he shall be the party 
grieved) or some public officer shall be endorsed on the said 
indictment. And if the defendant prosecuting the writ of 
certiorarl be convicted of the offence for which he was in- 
dicted, then the Court of King’s Bench shall give reasonable 
costs to the prosecutor, to be taxed according to the course 
of the said court, who shall for the recovery thereof within 
ten days after demand and refusal of payment, on oath, 
have an attachment awarded, and the recognizance shall not 
be discharged until the costs are paid. But if the person 
procuring the certiorari, being the defendant, shall not before 
allowance thereof procure such manucaptors to be as afore- 
said, the justices may proceed to the trial of the indictment 
in sessions, notwithstanding the writ of certiorari delivered. 


On a Conviction or Order. 


By 18 G. II., c. 18, no certiorari shall be granted to 
remove any conviction, judgment, order or other proceeding, 
before any justice of the peace, or quarter sessions, unless it 
be applied for six calendar months after such proceedings 
had or made, and unless it be duly proved upon oath that 
the party suing for the same hath given six days’ notice 
thereof in writing to the justice or justices, or two of them, 
(if so many there be), before such proceedings have been, to 
the end that such justices may shew cause, if they so think 
fit, against the issuing of the certiorari; and by 6 G. IL., ¢. 
19, no such certiorari shall be allowed to remove any such 
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judgment, unless the party prosecuting the certiorari, before 
the allowance thereof, enter into a recognizance with sufli- 
cient sureties before a justice of the county or place, or 
before the justices at sessions where such judgment or order 
shall have been given or made, or before a justice of the 
King’s Bench, in £50, with condition to prosecute the same 
at his own costs and charges with effect, without wilful delay, 
and to pay the party in whose favour the judgment or order 
was made within a month after the same shall he confirmed 
his full costs, to be taxed according to the course of the court 
where such confirmation shall be; and if he shall not enter 
into such recognizance, or shall not perform the conditions, 
the justices may proceed and make such further order for the 
benefit of the party for whom the judgment shall be given, 
in such manner as if no certiorari had been granted; the 
said recognizance to be certified into the King’s Bench, and 
then filed with the certiorari and order or judgment removed 
thereby, and if the order or judgment shall be confirmed by 
the court, the person entitled to the costs, for the recovery 
thereof, within ten days after demand made, upon oath of 
such demand and refusal of payment, shall have an attach- 
ment granted for the contempt, and the recognizance shall 
not be discharged till the costs are paid and the order com- 
plied with. 

E. 1. An. A rule was made in the Court of King’s 
Bench, that no certiorari should be granted to remove orders 
of justices, from which the law has given an appeal, to the 
sessions, before the matter be determined on the appeal, be- 
cause it hinders the privilege of appealing; and that if any 
order be removed before appeal, it should be sent down again. 
But if the time of appeal be expired, that case is not within 
the rule. By Holt, chief justice—but afterwards M. 4 An. 
in the case of Skellington—it was held, that advantage must 
be taken of this rule, upon the motion to file the order, for 
that after it is filed it is too late.—1 Salk. 147. 


The effect of tt. 


After a certiorari is allowed by the inferior court, it 
makes all the subsequent proceedings on the record, that are 
removed by it, erroneous.—2 Haw. 293. But if a certiorari 
for the removal of an indictment before justices of the peace 
be not delivered before the jury be sworn for the trial of it, 
the justices may proceed.—2 Haw. 294. And the justices 
may set a fine, to complete their judgment, after a certiorari 
delivered.—L. Ray. 1516. A certiorari removes all things 
done between the teste and return.—L. Ray. 835, 1805. 
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The return of tt. 


Every return of a certiorari ought to be under seal.—2 
Haw. 294. And although the eustos rotulorum keeps the 
reeords, yet must the justices to whom it is directed return 
the certiorari; and therefore, if it is directed to the justices 
of the peace, and the clerk of the peace only return it, 
nothing is thereby removed.—2 Haw. 294. The certiorari 
may be sometimes to remove and send up the record itself, 
and sometimes but only the tenor of the record, (as the words 
therein be,) and it must be obeyed accordingly.—Dalt. c. 195 ; 
2 Haw. 295. 

If the person to whom a certiorari is directed, do make a 
false return, yet the court will not stay filing it on affidavit 
of its being false, except in public cases, as in commissioners 
of sewers, or for not repairing highways, or for some such 
special causes, because the remedy for a false return is either 
an action on the case at the suit of the party grieved, or an 
information at the suit of the king.—Dalt. c. 195. If the 
person to whom the certiorari is directed do not make a 
return, then an alias, that is, a second writ; then a pluries, 
that is, a third writ, or causam nobis significes shall be 
awarded; and then an attachment.—Crom. 116. 

The return of a certiorari may be thus :— 

On the back of the writ endorse these words, or the like— 

“The execution of this writ appears in a schedule to the 
same writ annexed.” | 

And that schedule may be thus, on a piece of parchment, 
by itself, and fixed to the writ: | 
County of : i , Esquire, one of the keepers of the 

to wit. peace and justices of our lady the Queen 
assigned to keep the peace within the said county, and also to 
hear and determine divers felonies. trespasses, and other mis- 
demeanors, in the same county committed, by virtue of this 
writ to me delivered, do, under my seal, certify unto her 
Majesty, in her Court of Queen’s Bench, the indictment or 
conviction of which mention is made in the same writ, toge- 
ther with all matters touching the same. In witness whereof, 
I, the said have to these presents set my seal. Given at. 

, in the said county, the day of , In the year 
of the reign of her Majesty Queen 

Then take the record of the said indictment, and close it 
within the schedule, and seal and send them up both together 
with the certiorari. 


Recognizance on Certiorari. 


County of » ) Be it remembered, that on the day of 
to wit. inthe — yearof the reign, &c., A.B. of so 
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C. D. of , and E.F. of , came before me, J. C. Esquire, 
one of the keepers of the peace and justices of our lady the 
Queen in and for the county of —, and acknowledged to owe 
to our sovereign lady the Queen the sum of £50, of lawful 
money of Canada. to be levied upon their goods and chattels, 
lands and tenements, to her Majesty’s use, upon condition that 
if shall prosecute with effect, without any wilful or affected 
delay, at his own proper costs and charges, a writ of certiorari, 
issued out of the court of our said lady the Queen, before the 
Queen herself, at Toronto, to remove into the said court all 
and singular the records of conviction, of whatever trespasses 
and contempts, against the form of the statute made and passed 
in the year of her Majesty’s reign, entitled, «An Act,” &c., 
whereof the said is convicted before me, J. C. Esquire, one 
of the keepers of the peace and justices of our said lady the 
Queen in and for the said county of , and shall. pay to the 
prosecutor, within one month next after the said record of 
conviction shall be confirmed in the said court, all his full 
costs and charges, to be taxed according to the course of the 
said court; then this recognizance to be void, or else to remain 
in full force. Taken and acknowledged, the day and year first 
above said. a, Ge 


CHALLENGE TO FIGHT. 


A challenge to fight a duel is a high offence at law; or 
even an endeavour to provoke another to send a challenge; 
and the messenger or bearer of a challenge is equally culpable 
with him who sends it.—l Haw., c. 63, § 8; 3 Inst. 158; 4 
Bl. Com. 150. Itis no excuse that the challenge is given 
under provocation, for if one person were to kill another 
in a deliberate duel, though under provocation, it would be 
murder in him and his second.—R. v. Rice, 3 Hast. 581. 
Where the provocation consisted in sending an abusive letter, 
it was held to be an zndictable offence, and the act of sending 
such a letter was held to be an act done towards procuring the 
commission of the misdemeanor meant to be accomplished.— 
Rex v. Phillips, 6 Hast. 464; so, words spoken which tend 
to a breach of the peace, are equally indictable, such as 
words conveying an express challenge, or a threat to beat 
another.—R. v. Langley, 6 Mod. 125; 2Ld.R. 1031; and 
so, any words which are evidently intended to provoke a 
party to give a challenge: it has been considered, however, 
that such words as liar and knave, do not tend immediately 
to a breach of the peace, though they are motives and 
mediate provocation for a breach of it.—King’s case, 4 
Inst. 181. 

The punishment for this offence is discretionary, by fine 
and imprisonment, and is guided by such circumstances of 
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ageravation as appear in each particular case.—1 Haw., ec. 
68, § 21; Rex v. hice, 3 Hast. 384. 


Indictment for sending a challenge. (Archbold.) 


County of ; The jurors for our lady the Queen, upon 
to wit. their oath present, that J. S., late of the town- 
ship of ; in the county of , gentleman, being a person 
of a turbuleut and quarrelsome temper and disposition, and con- 
triving and intending not only to vex, injure and disquiet one J. 
N., and to do the said J. N. some grievous bodily harm, but 
also to provoke, instigate and excite the said J. N. to break 
the peace, and to fight a duel with and against him the said J. 
S., on the day of Jin. the year of the reign of our 
sovereign lady Victoria, at the township atoresaid, in the county 
aforesaid, wickedly, wilfully and maliciously did write, send 
and deliver, and cause and procure to be written, sent and 
delivered unto him the said J. N. a certain letter, and paper 
writing, containing a challenge to fight a duel with and against 
him the said J. 8., and which said letter and paper writing is 
as follows; (here set out the letter, with such inuendoes as may be 
necessary) to the great damage, scandal and disgrace of the said 
J. N., in contempt of our lady the Queen and her laws, and 
against the peace of our lady the Queen, hercrown and dignity. 
2nd count. And the jurors aforesaid, upon their oath afore- 
said, do further present, that the said J. 8. contriving and 
intending as aforesaid, afterwards, to wit, on the day and year 
aforesaid, with force and arms, at the township aforesaid, in the 
county aforesaid, wickedly, wilfully and maliciously did pro- 
voke, instigate, excite and challenge the said J. N. to fight a 
duel with and against him the said J. S., to the great damage, 
scandal and disgrace of the said J. N., in contempt of our lady 
the Queen and her laws, and against the peace of our lady the 
Queen, her crown and dignity. 


CHALLENGE OF JURORS. 
See “Jury.” 


CHAMPERTY. 


Champerty is a bargain made with a plaintiff or defendant 
in any suit, to have part of the land, or debt, or other thing 
sued for, if the party litigant prevails in the action or suit, 
the champertor agreeing to carry on the suit at his own ex- 
pense; it amounts, in fact, to a purchase of the suit; a 
practice which, Blackstone says, is so much abhorred by our 
law, that it is one main reason why a chose in action is not 
assignable at common law, because no man should purchase 
any pretence to sue in another’s right.—4 Bl. Com. 185. 
This offence is a species of maintenance, and punishable by 
fine and imprisonment.—/bid. 
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Chance medley is where homicide is committed by a man 
upon a sudden affray, in his own defence.—4 BI. Com. 184. 
The true criterion between chance medley and manslaughter, 
seems to be this,—where both parties are actualy combatting 
at the same time when the mortal stroke is given, the slayer 
is then guilty of manslaughter; but if the slayer hath not 
begun to fight, (or having begun) endeavours to decline any 
further struggle, and afterwards being closely pressed by his 
adversary, kills him to avoid his own destruction, this is 
chance medley, or homicide excusable by self-defence.—bid. 
The party assaulted, therefore, in order to excuse himself in 
killing his assailant, must flee from him as far as he conve- 
niently can, either by reason of some wall or ditch, or other 
impediment, or as far as the fierceness of the assault will 
permit him; for it may be so fierce as not to allow him to 
yield a step without manifest danger of his life, or enormous 
bodily harm, in which last predicament he may, in his own 
defence, kill his assailant instantly.—-1 Hale. P C. 488. 

The penalty anciently inflicted on any one who had com- 
mitted chance medley, seems to have been a forfeiture of a 
portion of the goods and chattels of the party, by way of 
fine—Fost. 287; which, however, was remitted to hin, 
as a matter of course, on his suing out, and paying for a 
writ of restitution—2 Haw. 381; but to prevent this ex- 
pense, in cases where the death has happened notoriously by 
misadventure or ,in self-defence, the judges now always 
direct a general verdict of acquittal—/fost. 288; 4 Bi. 
Com. 188, note (1.) 

And now, by stat. 4 & 5 V., ¢. 27, § 8, no punishment 
shall be incurred by any person who shall kill another by 
misfortune, or in his own defence, or in any other manner 
without felony. 


CHATTEL MORTGAGE. 


By 20 V.,c¢. 3, § 1.—Every mortgage or conveyance 
intended to operate as a mortgage of goods and chattels, 
in Upper Canada, not accompanied by an immediate delivery 
and an actual and continued change of possession of the 
things mortgaged, shall be absolutely void as against credi- 
tors of the mortgagor, and against subsequent purchas- 
ers or mortgagees in good faith for valuable consideration, 
unless the mortgage or conveyance, or a true copy thereof, 
together with an affidavit of a witness thereto, sworn as 
hereinafter provided, of its due execution, together with an 
affidavit of the mortgagee or his agent properly authorised 
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to take such mortgage in writing, (a copy of which authority 
shall be registered therewith if such agent be aware of all 
the circumstances connected therewith,) that the mortgagor 
is justly and truly indebted to the mortgagee in the sum 
mentioned therein ; that it was executed in good faith and for 
the express purpose of securing the payment of the money so 
justly due, or accruing due, and not for the purpose of protect- 
ing the goods and chattels mentioned therein, against the 
creditors of the mortgagor, or preventing the creditors of such 
mortgagor from obtaining payment of any claim against him, 
shall be registered as hereinafter provided within five days 
from the execution thereof. 

§ 2. Every sale of goods and chattels which shall not be 
accompanied by an immediate delivery and followed by an 
actual and continued change of possession of the goods and 
chattels sold, shall be in writing, and such writing shall be 
a conveyance under the provisions of this act, and shall be 
accompanied by an affidavit of a witness thereto of the due 
execution thereof, and an affidavit of the bargainee or his 
agent duly authorised in writing to take such conveyance, a 
copy of which authority shall be attached to such conveyance 
that the sale is bond fide, and for good consideration, as set 
forth in the conveyance, and not for the purpose of holding, 
or enabling the bargainee to hold the goods mentioned 
therein against the creditors of the bargainor, and shall be 
registered as hereinafter provided within five days from the 
execution thereof, otherwise such sale shall be absolutely 
void as against the creditors of the bargainor, and as against 
subsequent purchasers or mortgagees in good faith. 

§ 8, contains a provision for making valid mortgages of 
personals for securing future advances to be made. § 4.— 
That all instruments mentioned in this act shall contain a 
full description of the goods, &c. § 5. That the instru- 
ments mentioned shall be registered in the office of the 
clerk of the county court, who shall endorse thereon the 
time of receiving the same. § 8. That every such mortgage 
shall cease to be valid as against creditors and others after the 
expiration of one year from the filing thereof, unless within 
thirty days next preceding the expiration of the said term, a 
true copy thereof, with a statement exhibiting the mortgagee’s 
interest in the property, and of the amount still due for 
principal and interest thereon, and of all payments made on 
account, shall be again filed in the office of the clerk of the 
county court, where such goods are then situate, with an 
affidavit of the mortgagee or his agent duly authorised 
verifying such statements. § 11. That the interest or 
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equity of redemption in any such goods and chattels may 
be seized and sold by the sheriff under any writ of execution 
against the goods and chattels of the party. § 18. Affi- 
davits to be sworn before a judge of the superior courts, a 
commissioner, or a justice of the peace: fee, one shilling. 
§ 14, repeals the former acts, 12 V. c. 74, and 13 & 14 V., 
c. 62, saving acquired rights. § 15. Act to commence on 


the first day of August next (1857). 


CHEATS. 
By the Common Law. 


Cheats, which are punishable by the common law, may in 
general be described to be deceitful practices, in defrauding 
or endeavouring to defraud another of his known right, by 
means of some artful device, contrary to the plain rules of 
common honesty ; as by playing with false dice; or by caus- 
ing an illiterate person to execute a deed to his prejudice, by 
reading it over to him in words different from those in which 
it was written; or by persuading a woman to execute 
writings to another, as her trustee, upon an intended mar- 
riage, which, in truth contained no such thing, but only a 
warrant of attorney to confess a judgment; or by suppress- 
ing a will, and such like-——1 Haw. 188. 

On an indictment against the defendant, a miller, for 
changing corn delivered to him to be ground, and giving bad 
corn instead of it, it was moved to quash the same, because 
it was only a private cheat, and not of a public nature; it was 
answered, that being a cheat in the way of trade, it con- 
cerned the public, and therefore was indictable, and the 
court unanimously agreed not to quash it.—Z. 16, G. 2, 
K. and Wood, 1 Sess. C. 217. 

The selling of unwholesome provisions is a fraud indictable 
at common law.—4 Bl. Com. 162; 2 Hast. P. C. 822; R. 
v. Johnston, 6 Kast. 133. 

Where a person who was committed to gaol under an 
attachment for a contempt in a civil action, counterfeited a 
pretended discharge (as from his creditor) to the sheriff and 
gaoler, under which he obtained his release from gaol, it was 
held that this was a cheat and misdemeanor at common law, 
in thus effecting an interruption to public justice.—RJ. v. 
Faweett, 2 Hast. P. C. 862, 952. Public officers are also 
indictable for frauds committed in their public capacities ; 
thus, where two persons enabled others to pass their accounts 
with the pay office in such a way as to defraud the government, 
they were held to be indictable for the fraud.—R. v. Bam- 
bridge, cit. 5 Hast. 136. A surveyor of the highways may 
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be indicted for converting to his own use gravel which had 
been dug at the expense of the inhabitants of the parish, and 
for employing, for his own private gain and emolument, the 
labourers and teams of the parishioners, which he ought to 
have employed in repairing the highways.—3 Chit. C. L. 666. 
So also, any fraud which is practised on the public by means 
of false weights or measures, or any false token, having the 
semblance of public authority, and purposely calculated for 
deceit, and by which the public may be imposed upon, without 
any imputation of folly or negligence, is indictable at common 
law.—2 East. P. C. 820. As where a person sells corn in a 
bushel, short of the statute measure, or puts something into 
the bushel to help to fill it up.—R. v. Pinekney, 2 Hast. P. 
C. 820. There appears, however, to be this distinction— 
where a man sells by false weights or measures, it is an 
indictable offence, but if wthout false weights or measures, 
he sells merely a less quantity than he pretends to sell, he is 
not then indictable, but liable only.in an action for the de- 
ceit.— R. v. Young, 38 7. R. 104, per Buller, J.; R. v. 
_ Nicholson, cit. 2 Burr. 1180; &. v. Driffield, say. 146. 


By Statute. 


By statute 4 & 5 V., c. 25, § 45: if any person shall by 
any false pretence obtain from any otner person any chattel, 
money or valuable security, with intent to cheat or defraud 
any person of the same, every such offender shall be guilty 
of a misdemeanor, and being convicted thereof shall be lable 
at the discretion of the court to be imprisoned at hard labour 
in the provincial penitentiary for any term not exceeding 
fourteen years, nor less than seven years, or imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years, or to suffer such other punishment by 
fine or imprisonment, or by both, as the court shall award: 
provided always, that if upon the trial of any person indicted 
for such misdemeanor it shall be proved that he obtained the 
property in question in any such a manner so as to amount in 
law to larceny, he shall not by reason thereof be entitled to 
be acquitted of such misdemeanor, and no such indictment 
shall be removable by certiorari, and no person tried for 
such misdemeanor shall be liable to be afterwards prosecuted 
for larceny upon the same facts. 

By 18 V., c. 92, § 11, if any person shall obtain any ‘pro- 
perty whatever with intent to defraud, such offender upon 
conviction shall be liable to be imprisoned for any period 
not exceeding two years, with or without hard labour. 


For forms of procedure see title “‘ Indictable Offences.” 
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CHILDREN. 


A child under ten years of age cannot be punished for 
- any capital offence, whatever circumstances of a mischievous 
nature may appear.—Moir, c.4§ 6; Plowd. 19; 1 Hale, 
20; Fost. 849; 4 Bl. Com. 23; Cowp. 222; 3. 

From a supposed imbecility of mind, the protective 
humanity of the law will not, without anxious circumspec- 
tion, permit an infant under 14, to be convicted on his own 
confession.—Cro. Jac, 446; 1. Hale, 24; Fost. 70. Yet, 
if it appear, by strong and pregnant evidence and circum- 
stances, that he was perfectly conscious of the nature and 
malignity of the crime, a jury may then find him guilty, 
and judgment of death may be given against him.—1 Hale, 
20, 25, 434; Fost. 71; 4 Bl. Com. 23, O. B. 1784, p. 971. 
On the attainment of 14 years of age, the criminal actions 
of infants are subject to the same mode of construction as 
those of the rest of society ; for the law presumes that the 
human mind has acquired at this period a complete sense of 
right and wrong.—Doct. § St. ¢. 26; Co. Lt. T9, 181, 
247; Dalt. 476, 505; 1 Haw. ¢. 1, (note) 1. 

— See post title “ Orphan Children.” 


CHILD STEALING. 


By statute 4 & 5 V.,¢. 27, § 21—If any person shall mali- 
ciously, either by force or fraud, lead or take away, or decoy 
or entice away, or detain any child under the age of ten 
years, with intent to deprive the parent or parents, or any 
other person having the lawful care or charge of such child, 
of the possession of such child, or with intent to steal any 
article upon or about the person of such child to whomsoever 
such article may belong; or if any person shall, with any 
such intent as aforesaid, receive or harbour any such child, 
knowing the same to have been by force or fraud, led, taken, 
decoyed, enticed away, or detained, as hereinbefore mention- 
ed, every such offender, and every person counselling, aiding 
or abetting such offender, shall be guilty of felony, and being 
convicted thereof shall be liable to be imprisoned at hard 
labour in the provincial penitentiary, for any term not. less 
than seven years, or to be imprisoned in any other prison 
or place of confinement for any term not exceeding two 
years: provided, that no person claiming to be the father 
of an illegitimate child, or to have any right to the possess- 
ion of such child, shall be liable to be prosecuted by virtue 
hereof on account of his getting possession of such child, 
or taking such child out of the possession of the mother, or 
any other person having the lawful charge thereof. 
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CHLOROFORM. 
By 18 V., c. 92, § 29, any person unlawfully applying or 


administering, or attempting to apply or administer to any ' 
other person any chloroform, laudanum, or other stupifying 
or overpowering drug, matter or thing, with intent to enable 
such offender or any other person to commit, or with intent 
to assist such offender or other person in committing any 
felony, shall be guilty of felony, and liable at the discretion 
of the court to be imprisoned in the provincial penitentiary 
for any term not less than two nor more than five years. 


CHURCHWARDENS. 
See next title, “ Church of England,” 


CHURCH OF ENGLAND. 


By the imperial statute 31 Geo. III, c. 31, § 36, his 
Majesty was empowered to make an allotment and appropri- 
ation of lands for the support of a protestant clergy (a) 
equal to one-seventh of the lands comprised in any grant or 
patent. § 38, 39, also to authorise the Lieutenant-Gover- 
nor, with the advice of the Executive Council, to erect par- 
sonages and endow them; and the Lieutenant-Governor was 
authorised to present incumbents, who are to enjoy the 
same in like manner as incumbentsin England. § 40. Every 
such presentation shall be subject to the spiritual and ecclesi- 
astical jurisdiction of the Bishop of Nova Scotia. (6) § 41, 42. 
The provisions respecting the allotment of lands for the 
support of a protestant clergy, to be subject to be varied or 
repealed by any express provisions for that purpose con- 
tained in any act or acts of the provincial legislature, and 
assented to by his Majesty, and laid before the British 
parliament previous to receiving his Majesty’s assent. 

By 3 V., c. 74, § 1, it is enacted that the soil and freehold 
of all churches now or hereafter to be erected, and of the 
church-yards and burying-grounds attached thereto, shall be 
in the parson or incumbent for the time being, and that the 
possession thereof shall be in the incumbent and church- 
wardens. § 2. Pew-holders ani holders of sittings to form 
a vestry. § 3. Vestry meetings to be holden on Monday in 
Haster week yearly, after due notice thereof given during 
divine service on Master Sunday, for the purpose of appoint- 
ing churchwardens for the ensuing year; one to be appointed 
by the incumbent, and the other by the vestry. In case the 


(a) The Clergy Reserves have since been secularised by 18 V., ¢. 2. 
(2) Which ceased on the creation of other bishoprics within the province. 
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incumbent shall neglect to nominate one, then both to be 
elected in the manner aforesaid ; and in case the vestry shall 
neglect to elect a churchwarden, then both shall be nomi- 
nated by the incumbent: provided, that if from any cause a 
vestry meeting shall not take place at the time aforesaid, 
churchwardens may be appointed at any subsequent vestry- 
meeting ; in case of death or change of residence to twenty 
miles or more from the church, of either of the church- 
wardens, a vestry méeting shall be called for the election of 
another. § 4. None to be eligible except members of the 
Church of England of full age, and members of the vestry. 
§ 5. To hold office for the current year, and until the 
appointment of successors. §6. Churchwardens to be a 
corporation to represent the interest of such church and of 
the members thereof, and may sue and be sued, &c., and 
prosecute indictments, presentments, and other criminal pro- 
ceedings in respect of such churches, church-yards, and 
things appertaining thereto, and may, in conjunction with 
the rector or incumbent, execute faculties or conveyances, or 
other proper assurances in the law to pew-holders by pur- 
chase or lease, and grant certificates for sittings at the 
expense of the applicants, and to sell, lease, and rent pews 
and sittings, upon such terms as may be settled at vestry 
meetings to be holden for that purpose. § 7. In case of 
absolute purchase, pews to be construed as freehold of in- 
heritance not subject to forfeiture by change of residence or 
by discontinuing to frequent the same, and may be sold and 
assigned to any purchaser being a member of the church. 
§ 8. Pew-holders to have the right of action against any 
person injuring or disturbing. § 9. Churchwardens, within 
fourteen days after the appointment of successors, to deliver 
an account to them in writing, in a book or books to be kept 
for that purpose and signed by them, of all moneys received 
by them and sums due, and also of all goods, chattels, and 
other property of such church or parish in their hands, and 
of all moneys paid, and of all other things concerning their 
said office ; and shall pay over and deliver all such remaining 
in their hands unto their successors, which account shall be 
verified by oath before one or more justices; and said books 
shall be carefully kept by the churchwardens, and may be 
inspected by any member of such vestry on paymené of one 
shilling ; and in case churchwardens shall make default in 
yielding such account, or in delivering over such money or 
goods, their successors may proceed against them at law or 
-in equity; and in case of the re-appointment of church- 
wardens, such account shall be made and rendered at an 
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adjourned vestry meeting fourteen days after such re-appoint- 
ment. § 10. Incumbent or churchwardens may call a vestry 
meeting at any time, upon application in writing of six mem- 
bers of such vestry; and in case of refusal, then one week 
after demand any s¢z members of such vestry may call same 
by notice to be affixed on the outer church door (or doors) 
at least one week previous. § 1]. The rector or incumbent 
to be chairman at all vestry meetings if present, and if absent 
such person as the majority shall name; vestry clerk to be 
secretary ; proceedings to be entered in a book and kept by 
the churchwardens. § 12. Pew rents to be regulated at 
vestry meetings. § 15. The organist, vestry clerk, sexton, 
and other subordinate servants of the church to be appointed 
by the churchwardens. § 14. Fees on marriages, baptisms, 
and other services, and burials to be regulated by the ordi- 
nary, or in case of no ordinary by the bishop. § 15. Vestries 
to make by-laws for regulating their proceedings and man- 
agement of the church property. § 16. Grants of property 
for the use of the church to be valid, notwithstanding the 
statutes of mortmain. § 17. Church endowments may be 
made upon’the bishop’s license, and the founder to have the 
right of presentation in perpetuity. § 18. Nospiritual juris- 
diction to be conferred by this act. 

By 7 V., c. 68, (reserved and assented to, 238d May, 1844) 
entitled, An Act to incorporate the Church Societies of the 
Church of England and Ireland in the Dioceses of Quebec 
and Toronto, the preamble recites “that certain persons 
named, and others, inhabitants of Lower Canada and Upper 
Canada, had established themselves together under a consti- 
tution, rules and regulations, and had contributed or engaged 
to contribute considerable sums of money, and had given or 
granted, or promised to give or grant lands or real estate for 
the following objects, viz.—l. For the encouragement and 
support of missionaries and clergymen of the United Church 
of Hngland and Ireland, severally within the dioceses of 
‘Quebec and Toronto, and for creating a fund towards the 
augmentation of the stipends of poor clergymen, and towards 
making a provision for those who may be incapacitated by 
age or infirmity, and for the widows and orphans of the 
clergy of the said church respectively in the said dioceses. 
2. For the encouragement of education, and the support of 
day schools and Sunday schools in the said dioceses, in con- 
formity with the principles of the said church. 3. For 
granting assistance where necessary to those who may be 
preparing for the ministry of the gospel in the said church. 
4. For circulating in the said dioceses the Holy Scriptures, 
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the book of Common Prayer of the said church, and such 
other books and tracts as shall be approved by the central 
boards or managing committees of the said associations. 
oO. For obtaining and granting aid towards the erection and 
maintenance of churches according to the establishment of 
the said church ; the creation and maintenance of parsonage 
houses, the setting apart of burial grounds and church yards, 
the endowment and support of parsonages and rectories, ac- 
cording to the said establishment, and the management of all 
matters relating to such endowments,”’ and that it would tend 
greatly to facilitate and promote the purposes of the said 
associations that they should severally be incorporated, &c. 
It is therefore enacted, that the several persons in 
said act named and their successors to be elected in the 
manner thereinafter provided shall be and are declared to be 
a body corporate and politic in name and in deed by the 
name of the ‘‘ Church Society of the Diocese of Quebec,” 
and that the Lord Bishop of Toronto, and other persons in 
the same act named, and such other persons as were then 
members of a certain association of the Diocese of Toronto, 
according to the rules and regulations thereof and _ their 
successors to be elected as hereinafter provided, and such 
other persons as shall from time to time hereafter be elected 
to be members of the said association in the manner herein- 
after provided, shall be and are declared to be a body corpo- 
rate and politic in name and in deed by the name of ‘ The 
Church Society of the Diocese of Toronto,” with a common 
seal, &c., and that they and their successors by the name 
aforesaid, shall be able and capable in law respectively to 
purchase, take, have, hold, receive, enjoy, possess and 
retain, without license in mortmain or letters d’ Amortisse- 
ment, all messuages, lands, tenements, and immovable 
property, money, goods, chattels and movable property which 
have been or hereafter shall be paid, given, granted, pur- 
chased, appropriated, devised or bequeathed in any manner 
or way whatsoever, to, for, and in favour of the said Church 
Societies respectively, to and for the uses and purposes 
aforesaid, or any of them, and to do, perform, and execute 
all and every lawful act and thing useful and necessary for 
the purposes aforesaid in as full and ample a manner to all 
intents and purposes as any other body politic or corporate 
by law may or ought to do. § 3. All funds, money and 
other property which shall have been, or shall hereafter be 
paid, given, granted, purchased, appropriated, devised or 
bequeathed to or in favour of the said corporations for the 
purposes aforesaid, shall be and are thereby vested in said 
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corporations respectively for the use and purposes aforesaid, 
subject to such by-laws and regulations as may be made by 
said corporations respectively as hereafter provided, and 
that the said corporations, or the central boards thereof, or 
such other executive and managing committees thereof as 
shall from time to time be appointed and authorised by the 
by-laws of the said corporations, shall have power and 
authority to alienate or exchange, demise, let and lease for 
any term of years, such messuages, lands, tenements here- 
ditaments and immovable property, and to receive and take 
the purchase money, rents, &c., for the uses and purposes 
hereinbefore mentioned. § 38, provides for meetings and 
assemblies of the said corporations ; but no act done in any 
such meeting or assembly shall be valid or effectual unless 
six persons of such corporations at least shall be present, 
and the majority consenting thereto. § 4. Said corpora- 
tions at such meetings empowered to make by-laws, rules 
and regulations, touching and concerning the well-ordering 
and governing of the affairs and business of the said corpo- 
rations and the due administering and improving the property 
thereof, and the more effectually promoting the purposes 
thereof as aforesaid, with power to abrogate, repeal, change, 
or alter the same as may be found expedient. § 5. No such 
constitution, by-law, rule or regulation, nor any such abro- 
gation of the same shall have force or effect until sanctioned 
and confirmed by the Bishop of the Diocese for the time 
being. 

By 14, 15 V., c. 175 (reserved and assented to, 15th May, 
1852) §§ 88, 39, and 40 of the imperial act 381 G. IIL, ¢. 31, 
(which enabled the erection and endowment of rectories,) are 
repealed. Such repeal not to affect any proceedings hereto- . 
fore had whereby certain parsonages or rectories were erected 
and endowed, or supposed to be erected and endowed by the 
authority aforesaid, or whereby certain incumbents or 
ministers were presented or supposed to be presented under 
the same authority, to such parsonages or rectories, or any 
of them, but the legality or illegality of all such proceedings 
shall be left opem'to be adjudicated upon and determined as 
if this act had not been passed. §3. Enacts that in the 
event of its being judicially decided that any of such parson- 
ages or rectories were erected according to law, and until a 
judicial decision shall be obtained (a) on such question, 
the right of presenting an incumbent or minister to such 


(a) The legality of such parsonages or rectories has been recently es- 
tablished by the Court of Chancery, 
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parsonage or rectory, shall vest in and be exercised by the 
Church Society of the church of England diocese within 
which the same shall be situated, or in such other person or 
persons, bodies politic or corporate, as such Church Society 
by any by-law or by-laws to be by them from time to time 
passed for that purpose, shall or may think fit to direct or 
appoint in that behalf. 

By an act of the provincial legislature passed on the 19th 
of June, 1856 (and 19th year of the reign of her present 
Majesty, reserved and assented to, 6th May, 1857,) entitled 
An Act to enable the members of the United Church of Eng- 
land and Ireland in Canada to meet in Synod,” it is pro- 
vided and enacted as follows: 

Whereas, doubts exist whether the members of the United 
Church of England and Ireland, in this province, have the 
power of regulating the affairs of their church, in matters 
relating to discipline, and necessary to order and good govern- 
ment, and it is just that such doubts should be removed, in 
order that they may be permitted to exercise the same rights 
of self-government that are enjoyed by other religious com- 
munities : therefore her Majesty, by and with the advice and 
consent of the Legislative Council and Assembly of Canada, 
enacts as follows: 

1. The bishops, clergy, and laity, members of the United 
Church of England and Ireland, in this province, may meet 
in the several dioceses, which are now, or may be hereafter 
constituted in this province, and in such manner and by such 
proceedings as they shall adopt, frame constitutions and 
make regulations for enforcing discipline in the church, for 
the appointment, deposition, deprivation, or removal of any 
person bearing office therein, of whatever order or degree, 
any rights of the Crown to the contrary notwithstanding, and 
for the convenient and orderly management of the property, 
affairs and interests of the church, and the officers and mem- 
bers thereof, and not in any manner interfering with the 
rights, privileges or interests of other religious communities, 
or of any person or persons not being a member or members 
of the said United Church of England and Ireland ; provided 
always that such constitutions and regulations shall apply 
only to the diocese or dioceses adopting the same. 

2. The bishops, clergy, and laity, members of the United 
Church of England and Ireland, in this province, may meet 
in general assembly within this province, by such representa- 
tives as shall be determined and declared by them in their 
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several dioceses ; and in such general assembly frame a con- 
stitution and regulations for the general management and 
good government of the said church in this province; provided 
always, that nothing in this act contained shall authorise the 
imposition of any rate or tax upon any person or persons 
whomsoever, whether belonging to the said church or not, or 
the infliction of any punishment, fine, or penalty upon any 
person, other than his suspension or removal from any office 
in the said church, or exclusion from the meetings or pro- 
ceedings of the diocesan or general synods; and provided also, 
nothing in the said constitutions or regulations, or any of 
them, shall be contrary to any law or statute now or hereafter 
in force in this province. 

With reference to this act and its importance. to the Church 
of England establishment within this province, his lordship 
the Bishop of Toronto, makes the following remarks in his 
opening address at the first synod held under it at Toronto, 
on the 17th of June, 1857: 

The object of this act, as set forth in the preamble, is to 
confer on the members of the Church of England and Ireland, 
in Canada, the power of regulating the affairs of their church, 
in matters relating to discipline, and necessary order and 
good government, and to exercise the same rights of self- 
government that are enjoyed by other religious communities. 

The statute contains two enacting clauses. The first con- 
fers power to hold diocesan synods, to frame constitutions, 
and make regulations for enforcing discipline in the church, 
for the appointment, deposition, deprivation, or removal of 
any person bearing office therein, of whatever order or degree, 
“any right of the Crown to the contrary notwithstanding ;” 
and for the convenient and orderly management of the pro- 
perty, affairs, and interests of the church, in matters relating 
to or affecting only the said church, and the officers and 
members thereof, and not in any way interfering with the 
rights, privileges, or interests of other religious communities, 
or of any person or persons not being a member or members 
of the said United Church of England and Ireland : provided 
always that such constitutions and regulations shall apply 
only to the diocese or dioceses adopting the same. Now, it 
may be seen that this measure is very comprehensive in its 
provisions, and gives ample powers to meet all the probable 
requirements of the church; and yet the royal prerogative 
is sufficiently guarded, and our connexion with the mother 
church through its head distinctly preserved. 1st. The power 
of choosing our bishops is substantially but not directly 


, 
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conferred ; the sanction of her Majesty, through her secre- 
tary of state, to the person chosen, if required, and in an 
extreme case may be withheld, but if ever withheld, it will be 
salutary and for the good of the church. In the second 
place, the Queen preserves her territorial sovereignty in 
settling the limits of new bishoprics when required to be 
established. The second clause of the statute is still more 
comprehensive, and contemplates provincial synods in which 
all the dioceses may be represented. Such a provision is 
absolutely necessary to the salutary extension and well-being 
of the church in this great country. Questions will arise 
from time to time which “will affect the welfare of the 
church in these colonies, and will render it necessary, as it 
is desirable, that the bishops, clergy and laity should meet 
in council under the provincial, metropolitan, or senior 
bishops, with power to frame rules and regulations for the 
better conduct of our ecclesiastical affairs as by such pro- 
vincial synod may be deemed expedient. It should also be 
divided into two houses, the one consisting of the bishops of 
the several dioceses under their metropolitan or senior 
bishop, and the other of the presbyters and lay members of 
the church assembled by representation.” For all this the 
second clause of the statute amply provides, and its objects 
will, doubtless, be carried out so soon as the necessities of 
the church require. 


CLERGY. 


By stat. 4 & 5 V., c. 27, § 23, it is enacted that if any 
person shall arrest any clergyman or minister of the gospel, 
upon any civil process, while he shall be performing divine 
service, or shall with the knowledge of such person, be going 
to perform the same, or returning from the performance 
thereof, every sych offender shall be guilty of a misdemeanor, 
and being convicted thereof shall suffer such punishment 
by fine or imprisonment, or by both, as the court shall award. 

See also post title “Punishment,” § 36. 


CLERGY RESERVES. 


By 18 V., ¢. 2, which by § 1, provides that the moneys 
arising from the sale of clergy reserves in Upper Canada, 
shall continue to form a separate fund, to be called ‘‘The 
Upper Canada Municipalities Fund,” and that certain annual 
stipends or allowances charged on the reserves before the 
passing of the imperial act 16 V., ¢. 21, should continue to 
be a first charge thereon, and payable during the lives of 
the present incumbents, with power to such recipients to 
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commute for such stipends and receive the actual value in 
money. §5. Provides that the residue of such fund, re- 
maining unexpended and appropriated on the 3ist of 
December in each year, shall, by the Receiver-General 
be apportioned equally among the several county and city 
municipalities in proportion to the population of such muni- 
cipalities according to the then last census ; and the portion 
coming to each municipality shall be paid over by the Re- 
ceiver-General to the treasurer or chamberlain or other 
officer having the legal custody of the moneys of such muni- 
cipality, and shall make part of the general funds of the 
municipality, and be applicable to any purpose to which 
such funds are applicable. 

By 19 & 20 V., c. 16, § 1, it is enacted that the amount 
of ‘‘The Upper Canada Municipalities Fund,” remaining 
unexpended and unappropriated under the provisions of the 
1, 2, 8, and 4 sections of the above act, on the 31st of 
December, 1855; and on the same day in each year after- 
wards shall, by the Receiver-General, be apportioned equally 
among the several city, town, incorporated village, and 
township municipalities in Upper Canada in proportion to 
the number of rate-payers that shall appear on the assess- 
ment rolls of such municipalities, for the year next before 
the time of such apportionment. § 2. It shall be the duty 
of the clerks of such municipalities on or before the Ist day 
of July, next after this act, to transmit to the Receiver- 
General a true return of the number of rate-payers appearing 
on the said assessment rolls for the year 1855, and on or 
before the 1st day of December in each year thereafter, to 
transmit to the Receiver-General a similar return for the year 
in which such return shall be made, and to make an affidavit 
on each of said returns, sworn before a justice of the peace 
of the correctness of such return. § 3. Under the penalty 
of £25 for default. § 4. Any money overpaid on any 
erroneous return to be a debt due to the Crown and re- 
coverable from such municipality. § 5. Repeals so much 
of section 5 of the above act as shall be inconsistent with 
this. 

By 20 V., c. 71, § 1, the word ‘rate-payers,’’ in the Ist 
and 2nd section of the act 19, 20 V., c. 16, shall mean only 
those who shall be residents within the limits of such muni- 
cipalities, and whose names shall appear as rate-payers on 
the assessment roll; and the affidavits to be made by the 
clerks of such municipalities and returned to the Receiver- 
General’s office under the 2nd section of said act, shall be in 
the form in the schedule to this act annexed. § 3. It shall 
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be lawful for such municipalities, by by-law, to set apart for 
any special purpose, to be mentioned in such by-law, the 
whole or any part of the moneys derived from ‘‘ The Upper 
Canada Municipalities Fund,” and to invest the same in the 
purchase of provincial consolidated loan fund or municipal 
debentures for the purposes mentioned in such by-law, and 
from time to time, to sell and dispose of such securities and 
invest the proceeds in other like securities, or otherwise 
appropriate the same in the manner mentioned in and directed 
by the said by-law, or other by-laws passed for that purpose. 
§ 3. By-laws already passed authorising the investment of 
such moneys as last aforesaid shall be held good and valid. 


Schedule. 


A. B. clerk of the municipality of the (city, town, township 
or village as the case may be,) maketh oath and saith, that the 
(above within written or annexed return, as the case may be,) 
contains a true statement of the number of resident rate-payers 
appearing on the assessment roll of the said city, &c., as the 
case may be, for the year one thousand eight hundred and 
fifty 


Sworn before me, &c. 
CLERK OF THE PEACE. 


The clerk of the peace is an officer belonging to the ses- 
sions of the peace; and his duty is to read indictments, 
enrol the proceedings, draw the process, and record other 
matters which appertain to the jurisdiction of the quarter 
sessions; he also certifies into the Court of Queen’s Bench 
transcripts of indictments, outlawries, attainders, and con- 
victions had before the justices of the peace within the time 
limited by any writ of certiorarz directed to the justices to 
return such proceedings; and he ought to be an able and 
sufficient person residing in the county or division for which 
he is appointed.—Deacon’s C. L. 246. 

The clerk of the peace is appointed by the Governor, by 
commission under the great ‘seal of the province, and holds 
his office gquamdiu se bene gessertt. And by the late act 20 
V., c. 59, § 9, no person shall be appointed a clerk of the 
peace for any county in Upper Canada who is not a barrister 
at law of not less than two years standing at the Upper 
Canada bar, and such clerk of the peace shall be ea officzo 
county attorney for the county of which he is clerk of the 
peace. He may also execute his office by deputy.—37 H. 
WOLLT ¢8 V3 

By stat. 1 W. & M., c. 21, § 6, if he shall misdemean him- 
self in office, and a complaint in writing be exhibited against 
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him to the justices in sessions, the justices may, on examina- 
tion and due proof thereof, suspend him from his office ; and 
before entering upon the execution of his office, must take 
the following oath, besides the oaths of allegiance, supremacy 
and abjuration. (a) . 

I, A. B.,:do swear that I have not, nor will pay any sum or 
sums of money, or other reward whatsoever, nor give any bond 
or other assurance to pay any money, fee or profit, directly or 
indirectly, to any persons whomsoever, for such nomination 
and appointment. So help me God. 


Duties of his office. (Dickenson.) 


The clerk of the peace, by himself, or his sufficient deputy, 
must be in constant attendance on the court of quarter ses- 
sions. He gives notice of its being holden or adjourned ; 
issues its processes; records its proceedings, and does all 
the ministerial acts necessary to give effect to its decisions. 
It is his duty when prosecutors do not choose to seek pro- 
fessional assistance, to draw bills of indictment. In the 
actual course of the sessions it is his duty to read the acts 
directed to be read in sessions; to call the jurors and make 
known their defaults and excuses to the courts; to call the 
parties under recognizance, whether to prosecute, plead or 
give evidence; to present the bills to, and receive them from 
the grand jury; to arraign prisoners; to receive and record 
verdicts; to administer all oaths, and make true entries of 
all proceedings. By an ancient statute, he is bound to cer- 
tify to the Court of King’s Bench the names of such as shall 
be outlawed, attainted, or convicted of felony; and if he 
shall discharge or conceal any fine or forfeiture, unless by 
rule of court, he is liable to forfeit treble value, half to the 
king and half to him that shall sue, to lose his office, and be 
incapacitated ever to hold any office connected with the re- 
venue.—22, 23, Car. II., c. 22, § 9. Neither he nor his 
deputy, may act as solicitor, attorney or agent, or sue out any 
process at any general quarter sessions, where he shall exe- 
cute the office of clerk of the peace, or deputy, on pain of 
£50.—2 G. I1., c. 46, § 4. 


His duties by Provincial Statute. 


Convictions.—By statute * 40, G. IIL, ¢. 1, § 6, to grant 
certificates gratis from the records of any conviction or 
pardon granted; and by statute 4 & 5 V., c. 12, § 4, to 


(z) But see 13 & 14 V., c. 18, which regulates the form of oath to be 
taken by public officers. 
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publish returns of convictions within seven days after the 
first adjournment of the general quarter sessions, in one 
public newspaper of the district, and fix up a schedule of 
such returns in the court-house, and a conspicuous place in 
his office. § 5. Within twenty days after the end of each 
quarter sessions, to transmit to the inspector-general a true 
copy of all such returns within his district. 

nee in Criminal cases, how to be drawn up.—I8 V., 
o:'92. 

Heir and Devisee Act, 8 V., c. 8, § 6, to make list of | 
claims once in every three months, and affix the same in 
some conspicuous part of the court-house, and cause the 
same to be publicly read and proclaimed in open court at 
the general quarter sessions, immediately after the charge 
to the grand jury, and give certificates thereof. 

Census Act, 10 & 11 V.,c. 14,§ 14. § 18. To forward 
returns of ‘ Births, deaths and marriages,’ as filed in his 
office under the statute, to the Board of Registration and 
Statistics on or before the Ist January, yearly. § 20. To 
furnish triplicate lists of convictions at sessions, or before 
justices, at such,periods as the board shall appoint. 

Jurors’ Act, 13 & 14 V., ¢. 55, § 16, to prepare jurors’ books 
(as amended by 14 &15V.,c¢. 65.) §18. To prepare ballots. 
§ 19. (a) To bring into court (annually on the first day of ses- 
sions next after the first of October,) and deliver to the chair- 
man, the jurors’ books and ballots, verified by oath. § 20. (6) 
To proceed (with the chairman) to ballot as directed by the 
act, for grand jurors of superior courts. § 21. For grand 
jurors of inferior courts. § 22. Jury lists to be certified and 
deposited with the clerk of the peace. § 23. (c) To deposit 
correct copies of jurors’ books in the office of each of the 
clerks of the crown and pleas, and in that of the deputy for 
the county or union of counties, for which the same shall have 
been so prepared, on or before the 31st December. § 26. 
To be present on the drafting of jury panels. § 27. (d) 
Mode of proceeding thereat. § 65. ‘To copy from the 
sheriff ’s list the fines from jurors making default, on the roll 
of fines and forfeitures imposed at quarter sessions, to be 
estreated and levied accordingly. § 73. Clerks of the peace 
guilty of dereliction of duty, under § 18, 19, 20, 21, 22 and 
23, liable to £50 penalty. 

Marriages.—Certificates of license for celebration of, to 


(a) Amended by 14 & 15 V., c. 65, and time extended to 31st October. 
b) Amended by same act. 

" Amended by same act, and repealed as amended by 16 V., c. 120. 
(d) Repealed by 16 V., c. 120. 
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be published.—*88 Geo. IIL, c. 4, § 3. Annual returns to be 
made to clerk of the peace. —*11 Geo. IV., c. 36. But not 
while the census act 10 & 11 V., ¢. 14, § 2, remains in force. 

Forfeited estates.—Duplicate returns to be transmittted to 
the clerk of the peace.—*59 Geo. III., c. 12, § 6. 

Insane destitute.—Account of moneys neceesary for the 
support of, in the Home District, to be laid before the grand 
jury.—*11 G. IV., c. 20, § 1. , extended to all the districts by 
*3 W.IV., ¢. 45. 

Mlegitimate children.—Affidavit by the mother to be filed 
in the office of the clerk of the peace.—*7 Wm. IV., c. 8, § 4. 

Fines and forfeited recognizances.—* T Wm. IV., c. 10. 

To be entered on a roll within 21 days after adjournment 
of the quarter sessions. Such roll to be made in duplicate, 
and signed by the clerk of the peace.—§ 3. One to be 
deposited in the office of the clerk of the peace, and the 
other sent to the sheriff, with writs of fiere facias and 
capias as per forms in schedule B. —§ 4. 

Affidavit to be made by the clerk of the peace at the foot 
of each roll.—§ 7. 

Writs to be returned by the sheriff and filed by the clerk 
of the peace, and copy sent to the Receiver-General.—§ 11. 
' The clerk of the peace should also make a return to the 
crown officers, of all forfeited recognizances, in order that 
the parties in default may be prosecuted thereon. He is 
virtually also the custos rotulorum, or keeper of the records 
of the county. 


County accounts *T Wm.1LV,, ec. 18. 


Accounts to be delivered to the clerk of the peace, before 
the first day of the general quarter sessions.—§ 1. 

ay accounts to be audited unless seven justices present.— 
§ 

Accounts to be taken into consideration on the second day 
of the sessions. —J6. 

Clerks of the peace to furnish the county treasurer with 
lists of orders for payment in their priority.—§ 3. 

The treasurer to furnish a balance sheet on the first day 
of each session for the preceding quarter.—J0. 

Orders made not to be rescinded, except by an equal num- 
ber of justices.—§ 4. 

No order to be made unless there be funds to meet the 
same, except where debts actually due.—§ 5. 

Lunatic asylum, (private,) 14 & 15 V., c. 84, certain 
duties to be performed under this act by clerks of the peace. 

Res See the several acts cited. 


‘ 
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Sessions Mees due to the Clerk of the Peace, and to be paid out of 
the County Funds. *47 G. IIL, c. 11. 


wiieso cl. 

Drawing the precept, and attending justices to sign 
the same, and transmitting it to the sheriff ...... 1 0 0 
Attending each Quarter Sessions , ....sssssessescnss seees 110 0 
Making up the records of each sessions............... 005 210 O 
PSOULCC OL CVCLVIE OIG Fuld es sean henck pls aied ad a034s Ole Lane 

Making up estreats of each session, and transmitting 
same to.the Inspector-General.....<..tie.s..0 cage os 0 5 0 

To be paid by the parties. 

A ipasied, 
Every recognizance for the peace or good behaviour 0 2 0 
Hamabisahare wma lesa e. since sat dane neni damn ewensbepins oa) otro dD 
Sa os AD ah carina i tae fue so sas bei oe Cwdiascghcenius ei 8 Lipp a 
ere ae Ms aa sc Aoi hele ch Soe «a netins.n Vaasa sea ne 0 5 O 
DRAG TRICUINGM. s trees se sipigarercnteseveresrerseses ees Up lOy OU 
Allowance of certiorari ........ ARRAS eee, Om! lat jinild: 


§ 2. This act not to deprive the clerk of the peace of such 
other fees as are allowed by act of parliament for other 
Services. 


Other Fees to be taken by the Clerk of the Peace, by Statute. 


as. als 

For each certificate of Dower, *37 G. III., c. 7, § 2; 
POO AE PELE SOP LORE 2 SIAL IO ATED ORT. SAO GEO 

For each certificate of alienation of real estate, by 
femmes covert, *2.G. IV., c. 14, § 2......0........ 0 5 0 

For certificates to ministers of Church of Scotland, to 
authorise their marrying, *388 G. III.,c.4,§2...0 5 0 

For certifying notices under the heir and devisee act, 
ANA eh R ES et AD att aE Go Be his Lhe ound nautmnsen pt iny viel ef evan. 's9-0 


Fees to be taken by the Clerk of the Peace, established by the Judges, 
under 8 V., c. 38. 


See the printed “ Tariff of Fees,” published in 1849. 


FEES ON BALLOTING JURIES, &c. 
See ‘Jurors’ Law Amendment Act,” 19, 20 V., c. 92, 1856. 


Form of the appointment of a Deputy. 


I, G. G., clerk of the peace in and for the county of York, 
do hereby make, substitute and appoint J. H.S. D., of the 
city of Toronto, in the said county, gentleman, my true and 
lawful deputy, in the office of clerk of the peace for the said 
county, so long as I shall hold the same, and during the con- 
tinuance of my will and pleasure. Witness my hand and seal, 


this day of 18 
20 
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CLERKS AND SERVANTS. 
Stealing by, see ‘‘ Hmbezzlement.”’ 


COALS.—CHARCOAL.—WOOD. 


Maliciously setting fire to any, declared felony by 4 & 5 
V., c. 26, § 17.—See also ‘¢ Arson.” 


COIN. 


By 4 & 5V., ¢. 17, § 1, no copper or brass coin, or token 
of any description, except the lawful copper coin of the 
United Kingdom of Great Britain and Ireland, shall be 
imported into this province ; nor shall any be manufactured 
therein, except under the authority of the Governor to some 
person or persons, body politic or corporate, to import or 
manufacture the same. § 2. No such permission to be 
granted, unless such coin or tokens be stamped with the 
nominal value thereof, and with the name of the issuers, 
and such coins shall be payable or redeemable on demand, 
by such issuers, at the nominal value thereof, in lawful cur- 
rent coin. § 3. Coins or tokens imported or manufactured 
contrary to this act shall be forfeited to her, Majesty, and 
the manufacturer or importer incur a penalty not exceeding 
£5 currency for every pound troy weight thereof; and it 
shall be lawful for any two or more justices of the peace, on 
the oath of any credible person, that any such coin or tokens 
have been so unlawfully manufactured or imported as afore- 
said, to cause the same to be seized and detained, and to 
summon the party in possession of the same to appear before 
him, and if it shall appear to hzs satisfaction, on the oath of 
any credible witness Other than the informer that such coin 
or tokens have been manufactured or imported in contraven- 
tion of this act, such justices shall declare the same forfeited, 
and shall place the same in safe keeping, to await the dis- 
posal of the Governor, for the use of the province; and if it 
shall appear to the satisfaction of such justices, that the pos- 
sessor of such coin or tokens knew the same to have been so 
illegally manufactured or imported, he may condemn such 
person or persons to pay the penalty aforesaid, with costs, 
and may commit him, her, or them, or any of them, to the 
common gaol of the district, for a period not exceeding two 
months, until paid. § 4. If it shall appear to the satisfac- 
tion of such justices, that the possessors were not aware of 
the same having been illegally manufactured or imported, 
such penalty may be recovered by any person from the 
owners, who shall sue for the same in any court of compe- 
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tent jurisdiction, on the oath of one credible witness other 
than the person so suing. § 5. Officers of her Majesty’s 
customs may seize any coin or tokens imported, or attempted 
to be imported contrary to this act, and detain the same as 
forfeited, to await the disposal of the Governor, for the use 
of the province. § 7. After the expiration of thirty days 
from this act, no person shall utter, tender, or offer in pay- 
ment, any copper or brass coin, other than the lawful coin 
of the United Kingdom aforesaid, or the tokens of the char- 
tered banks, or the Bangue du Peuple, at the city of Mon- 
treal, heretofore imported or manufactured under the autho- 
rity of the executive, or by virtue of the ordinances of Lower 
Canada, or American cents, or such coins or tokens as may 
have been, lawfully imported into or manufactured in this 
province, according to the provisions of this act, under a 
penalty of the forfeiture of double the nominal value thereof, 
to be recovered with costs in a summary manner, on the 
oath of any one credible witness other than the informer, 
before any justice, who may, if penalty and costs be not 
forthwith paid, commit the offender to the common gaol of 
the district for a time not exceeding eight days, or until 
paid. § 8. One moiety of the penalties imposed by this act 
(but not the coins or tokens) shall go to the informer, and 
the other moiety to her Majesty, for the use of the province. 
§ 11. Certain ordinances in Lower Canada repealed, as soon 
as this act shall come into force. 

By 12 V., c. 20, after reciting that defects existed in the 
law touching the counterfeiting coin, it is enacted, that if 
any person shall falsely make or counterfeit, or cause to be 
made or counterfeited, any coin resembling, or apparently 
intended to resemble or pass for any of the Queen’s current 
gold or silver coin, or any of the gold or silver coin made or 
declared to be lawfully current in this province, such person 
shall be guilty of mzsdemeanour, and on conviction shall be 
liable to imprisonment in the penitentiary for not more than 
four years; and upon a second offence shall be deemed 
guilty of felony, and on conviction punished accordingly. 
§ 2. Variation in date between the forged coin and the law- 
ful coin described in the indictment, or upon any die, shall 
not be a ground of acquittal. 

By 20 V., c. 80, § 1, any person who shall colour or case 
over with gold or silver, or with any wash or materials pro- 
ducing the colour of gold or silver, any coin of coarse gold 
or silver, or of base metal resembling any coin made, coined, 
or struck by or under the authority of any foreign prince or 
state, and then actually current in the dominions or country 
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of such prince or state, although not current by law in this 
province, or who shall make or cause to be made, or buy, 
sell or procure, or knowingly bring or import into this pro- 
vince any forged, false or counterfeit coin, resembling any 
such foreign gold or silver coin as aforesaid, or any coin of 
coarse gold or silver, or base metal coloured or cased over 
with gold or silver, or with any wash or materials producing 
the colour of gold or silver, and resembling any such foreign 
gold or silver coins as aforesaid, or who shall offer, utter, 
tender or put off as being any such foreign gold or silver 
coin as aforesaid, any forged, false or counterfeit piece or 
coin counterfeited to, and resembling any such foreign gold 
or silver coin as aforesaid, knowing the same to be forged, 
false or counterfeit, shall for the first offence be guilty of a 
misdemeanor, and for any subsequent offence, felony. § 2. 
Any person who shall form, cast, make, sink, stamp or engrave, 
repair or amend any die press, mould, matrix, tool, instru- 
ment or machine, metal or material of any kind used or 
designed for the purpose of counterfeiting any such foreign 
gold or silver coin, shall for the first offence be guilty of 
misdemeanor, and for any subsequent offence, felony. § 
3. Any person who shall knowingly (except for some lawful 
purpose) have in his possession any such forged, false or 
counterfeited piece or coin, or any die press or other articles 
as aforesaid, shall for the first offence be guilty of a misde- 
meanor, and for any subsequent offence, felony. § 4. An 
person convicted of misdemeanor under this act shall be 
imprisoned inthe common gaol, with or without hard labour, 
for any term under two years; or in the penitentiary for 
any term not less than two nor more than seven years; and 
upon conviction for a subsequent offence shall be deemed 
guilty of felony, and imprisoned in the penitentiary for any 
term not less than two nor more than fourteen years, in the 
discretion of the court.—See also title ‘“‘ Currency.” 


COMMITMENT. 


There is no doubt but that persons apprehended for offences 
which are not bailable, and also all persons who neglect to 
offer bail for offences which are bailable, must be committed 
—2 Haw. 116; and wheresoever a justice is empowered by 
any statute to bind a person over, or to cause him to do a 
certain thing, and such person, being in his presence, shall 
refuse to be bound, or to do such thing, the justice may 
commit him to the gaol, there to remain till he shall comply. 
—2 Haw. 116. If a person be brought beforé a justice, 
expressly charged with felony upon oath, the justice cannot 
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discharge him, but must bail or commit him—2 H. H. 121; 
but if he be charged with suspicion of felony only, yet if there 
be no felony at all proved to be committed, or if the fact 
charged as felony be in truth no felony in point of law, the 
justice may discharge him; but if a man be killed by another, 
though it may be misadventure, or self defence (which is not 
properly felony), or in making an assault upon a minister 
of justice in execution of his office (which is not at all felony), 
yet the justice ought not to discharge him, for he must un- 
dergo his trial for it, and therefore he must be committed.— 
2 H. H. 221, 

See also further on this subject under title “‘Indictable 
Offences.” 

A married woman may be committed, who is a material 
witness upon any charge of felony, if she refuses to find sure- 
ties for her appearance at the sessions.— Bennett v. Watson, 
3M. ¢ 8.1. And so with regard to witnesses generally — 
if they refuse to be bound over to appear on the prosecution, 
they may be committed; and minors or infants under twenty- 
one years of age, as well as married women, are liable to find 
sureties. A justice of the peace in England may commit a 
person to prison in England, for an offence committed in 
Ireland, in order that the offender may be sent over and 
tried there.—A. v. Kimberley, Str. 848. And so upon the 
same principle a justice of the peace in Canada may commit 
to gaol in this province, any person charged with felony 
committed in England, Scotland, or Ireland. 

Where contemptuous and libellous words are spoken of a 
justice of the peace in the execution of his office, and in his 
presence, it seems that he may commit the party for a con- 
tempt.—R. v. Ravel, 2 Salk. 240; Mayhew v. Locke, T 
Taunton, 63. 

By stat. 5 H. IV., c. 10, all felons shall be committed to 
the common gaol, and not elsewhere; but by statute 6 G., 
c. 19, vagrants and other criminals, offenders, and persons 
charged with small offences, may, for such offences, or for 
want of sureties, be committed either to the common gaol or 
house of correction, as the justices may think proper. And 
by stat. 10 & 11 V., c. 41, § 5, any person charged upon 
oath with any criminal offence may be temporarily confined 
or detained by the written order of any justice in the 
‘“‘Lock-up-house,”’ in any township, town or village, (not 
exceeding two days,) until he can be examined and committed 
for trial. See also post title “‘Lock-up-houses.” 

If a man commit felony in one county, and be arrested for 
the same in another county, he may be committed to gaol in 
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that county where he is taken.—Dalt. c. 170. And if he 
escape and is taken on fresh suit in an another county, he 
may be carried back to the county where he was first taken. 
—Dalt. c. 170. Also, by stat. 24 G. IL., ¢. 55, if a person 
is apprehended upon a warrant, endorsed in another county, 
for an offence not bailable, or if he shall not there find bail, 
he shall be carried back into the first county, and be com- 
mitted (or if bailable, bailed) by the justices in such first 
county. 

By 12 V. c¢. 10, § 5, art. 21, if in any act a party be 
directed to be imprisoned, or committed to prison, such im- 
prisonment or committal shall, if no other place be mentioned, 
be to the common gaol of the locality in which the order of 
cemmitment shall be made, or if none there, then in or to 
the common gaol which shall be nearest to such locality. 


Form of the Commitment. 


It must be in writing, either in the name of the king, and 
only tested by the person who makes it, or it may be by 
such person in his own name, expressing his office or author- 
ity, and must be directed to the goaler or keeper of the 
prison.—2 Haw. 19. It should contain the name and sur- 
name of the party committed, if known—if not known, then 
itmay be sufficient to describe the person by his age, stature, 
complexion, colour of his hair, and the ike—and to add that 
he refuseth to tell his name.—H. H. 577. It should set 
forth that the party is charged upon oath.—2 Haw. 120. 
It ought to contain the cause—as, for treason, or felony, or 
suspicion thereof—otherwise the prisoner would not only be 
entitled to his discharge, under the habeas corpus act, but if 
no cause be expressed, and the prisoner escape, neither him- 
self nor the gaoler would be punishable for the escape; 
whereas if the commitment contained the cause of imprison- 
ment, the escape itself will then be an offence of the same 
degree as that for which the party was committed.—2 Inst. 
52,591. The cause also should be stated with sufficient 
certainty, in order that the party may know for what he is 
committed, and that it may appear to the court or judge, 
upon a habeas corpus, whether the cause assigned for the 
commitment was a legal one or not; therefore if the com- 
mitment be for felony, the warrant ought not to state gener- 
ally for felony, but it should state the special nature of the 
felony—as felony for the death of J. S., or burglary en 
breaking the house of J. 8., otherwise the court could not 
determine whether the offence amounted to felony or not.— 
2 Hale, 122; 2 Inst. 592; 1 Ld. Ray. 2138. 
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Although the form of a commitment for trial may be de- 
fective, yet the committing magistrate may issue a warrant 
of detainer, remedying the defect, and this, even after the 
issuing of a habeas corpus.—R. v. Gordon, 1 B. ¢ A. 572. 
But where the commitment is final and by way of punishment, 
it is essentially necessary that the offence (for which the com- 
mitment is made) be described with certainty. A commit- 
ment therefore of a person, as an apprentice or servant, for 
disobeying his indentures or articles, was held bad for uncer- 
tainty. —R. v. Hverett, Cald. 26. And if a man be committed 
for non-payment of two sums, one of which is not due, the 
warrant of commitment is bad for the whole.-—Hzp. Addis, 


1B. gO. 90. 


A commitment in execution must allege the party to have 
been convicted of the offence, and it is bad if it merely state 
that he was charged with it.—R. v. Rhode, 4 T. R. 220; R. 
v. Cooper, 6 T. R. 509; 12 Hast. 78, note (a). It must be 
distinctly expressed in the warrant whether the commitment 
be for a time certain, or only till the payment of a fine, for 
the defendant ought to know for what he is in custody, and 
how he may regain his liberty ; therefore, if he be committed 
for a fine, it ought to be till he pay the fine; if the intent be 
to punish him by fine and imprisonment, it ought to order 
imprisonment for such a time, and from thence till he pay 
his fine. 


By stat. 17 G. II., c. 5, § 32, where any offender is com- 
mitted by any justice out of sessions, to the house of correc- 
tion, by virtue of any law in force which does not expressly 
limit the time and manner of punishment, the justice shall 
commit the offender to be kept to hard labour until the next 
general or quarter sessions, or until discharged by due course 
of law; but two justices (of whom the committing justice must 
be one) may discharge the offender before the sessions if they 
see cause; or the sessions may do so, or continue him in 
custody not exceeding three months; it must be under seal, and 
without this the commitment is unlawful; the gaoler is lable 
to false imprisonment, and the wilful escape by the gaoler, 
or breach of prison by the felon, makes no felony.—H. H. 
883. But this must not be intended of a commitment by the 
sessions, or other court of record; for then the record itself, 
or the memorial thereof, which may at any time be entered 
of record, is a sufficient warrant, without any warrant under 
seal.—l H. H. 584. It should have also set forth the place 
at which it was made.—2 Haw. 119; and it must have a 
certain date of the year and day.—2 A. H. 123. 
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Charges of the Commitment. 


As to the immediate charges of the commitment, and*the 
conveyance of the offender to the gaol, it is provided by - 
stat. 3 Jae. L., c. 10, § 1, that every person who shall be com- 
mitted to gaol by any justice of the peace, for any offence, if 
he has means or ability thereto, shall bear his own reasonable 
charges of his conveyance to gaol; and the charges of such 
as shall be appointed to guard him thither, and in default of 
payment, the same may be levied by distress on his goods 
and chattels, if he shall have any in the county; and by 
statute 27 Geo. II., c. 8, if the offender has not sufficient 
effects to bear these charges, then a magistrate shall, upon 
examination on oath, make an order on the treasurer of the 
county to pay the same. 


Gaoler shall receive the Prisoner. 


If the gaoler shall refuse to receive a felon, or take any 
thing for receiving him, he shall be punished for the same, 
by the justices of gaol delivery.—4 Ed. III. c. 10; Daidt. e. 
170. But if'a man be committed for felony, and the gaoler 
will not receive him, the constable must bring him back to 
the town where he was taken, and that town shall be charged 
with the keeping of him, until the next gaol delivery; or the 
person that arrested him may, in such case, keep the prisoner 
in his own house.—Dalt. c. 170. But in other‘cases, it seems 
that no one can justify the detention of a prisoner in custody 
out of the common gaol, unless there be some particular 
reason for so doing; as, if the party be so dangerously sick 
that it would apparently hazard his life to send him to the 
gaol, or there be evident danger of a rescue, or the like.-— 
2 Haw. 118. 

By statute 3 Hen. VI., c. 8, the sheriff or gaoler shall 
certify the commitments to the next gaol delivery. 


Commitment—how it may be Discharged 


It seems that a person legally committed for a crime cer- 
tain cannot (unless under the Habeas Corpus Act) be lawfully 
discharged by any one but the king, till he be acquitted on 
his trial, or have an egnoramus found by the grand jury, or 
none to prosecute him on a proclamation for that purpose by 
the justices of gaol delivery: but if a person be committed 
on a bare suspicion, without an indictment, for a supposed 
crime, when afterwards it appears that there was none; as, 
for the murder of a person thought to be dead, who after- 
wards is found to be alive; it hath been holden that he may 


Connon Schools. 161 


be safely dismissed without any further proceeding.—2 Haw. 
121. This position, however, will not always hold good ; for 
though a person supposed to be murdered may have recovered 
from the injuries he received, yet the offender may still be 
indicted for an attempt to murder, or do the party some 
bodily harm, in which cases it would be highly improper that 
any gaoler should take upon himself to discharge the prisoner, 
without an order from a magistrate. 

A commitment after a conviction, for a time certain, is a 
commitment in execution, and does not admit of bail.— Anon. 
11; Mod. 45. But, on a commitment to the sessions, under 
the Vagrant Act, 17 Geo. II., c. 5, § 32, two magistrates (of 
whom the committing magistrate was one) might discharge 
the prisoner before the sessions.—R. v. Rhodes, 4 T. R. 220. 
When the commitment is till payment of a fine certain, it 
follows of course, that the party is entitled to be set at 
liberty on payment of it.—Dalt. c. 170, § 12. 

For the several forms of “‘ Commitments,” See * Indictable 
Offences—Summary Conviction.” 


COMMON SCHOOLS. 
Common Sehool Act: 1850. 


By 18 & 14 V., c. 48, § 1—former acts 7 V., c. 29, and 
12 V., c. 83, are repealed. § 2. Annual school meetings are 
to be held in villages, towns, cities and townships throughout 
Upper Canada, on the second Wednesday in January, at the 
hour of 10 in the forenoon. § 3. One trustee in each school 
section is to be elected at each annual school meeting: the 
same individual may be re-elected (with his own consent) 
during the four next years after going out of office. § 4. 
Mode of calling the first school meeting in a new section. 
§ 5. At the first school section meeting, the majority are to 
elect a chairman and appoint a secretary: the chairman to 
have a casting vote, but no other vote: at the request of any 
two electors a poll is to be granted: at such meeting three 
trustees are to be elected for such section, who are to retire in 
succession as provided. § 6. At the township annual school 
section meeting the majority present are to— 

1. Elect a chairman and secretary. 2. To receive and 
decide upon the report of the trustees under the eighteenth 
clause of the twelfth section of this act. 3. To elect one or 
more persons as trustees, to fill up vacancies: no teacher in 
such section to hold the office of school trustee. 4. To 
decide respecting the salary and expenses of the schools. 

§ 7. Voters at such meetings on being required shall make 


21 


162 Common Schools. 


a declaration of their qualification in the form prescribed: any 
false declaration is to be a misdemeanor punishable by fine or 
imprisonment, at the discretion of the quarter sessions, or by 
a penalty of not less than 25s., nor more than 50s., to be. 
recovered by the school trustees before any justice of the 
peace within such section. § 8. Any trustee refusing to 
serve shall forfeit 25s., and after election and not refusing 
to accept, refusing or neglecting duty, shall forfeit £5, to be 
recovered as above: trustees may resign with consent of 
colleagues and local superintendent. § 9. The proper per- 
son neglecting to call annual school meeting to forfeit 25s., 
and any two freeholders may, within twenty days after, call 
such meeting by giving six days’ notice. § 10. Trustees of 
each school section to be a corporation—not to cease for want 
of trustees, but in such case any two freeholders may, on 
giving six days’ notice, call a meeting, which shall elect three 
trustees, as prescribed by the Sth section, such trustees 
retiring in succession. § 11. Site of the school-house to be 
fixed by arbitration, in case of difference. 

§ 12. Duties of the Trustees.—1. To appoint a secretary- 
treasurer, for certain duties, as prescribed. 2. A collector 
of school rates ; his remuneration not to be less than five, nor 
more than ten per cent. on collection. 3. To take and keep 
possession of all the common school property... 4. To provide 
school premises and accommodation. 4. T’o employ teachers 
and fix their salaries, and establish both male and female 
schools, if they think proper. 6. To give orders to teachers 
for school moneys, but to none but qualified teachers. 7. 
To provide for the salaries of teachers and the expenses of 
the schools, as desired by a majority of school electors at a 
special meeting, and to employ all lawful means for collect- 
ing the same; and to make additional rates, if necessary, to 
make up any deficiency. 8. To make out arate list and 
warrant for collection, payable monthly, quarterly, half- 
yearly or yearly, as they may think expedient. 9. To 
apply to the municipality of the township, or employ their 
own authority for raising and collecting school moneys by 
rate according to valuation on the assessor’s or collector’s 
roll. 10. To exempt indigent persons. 11. To sue de- 
faulters. 12. To cause notices to be posted, and fix the place 
of annual school meeting, and to call special meetings for 
filling up vacancies. 13. To permit residents in such section, 
between the ages of five and twenty-one, to attend the school, 
upon their complying with rules and paying fees. 14. To 
visit the school and see that it is conducted according to law. 
15. To provide proper and prohibit improper books for the 
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school. 16. To exercise corporate powers for the fulfilment 
of any contract. 17. To appoint a librarian and establish a 
school library. 18. To ascertain the number of resident 
children between the ages of five and twenty-one in their 
section, on the 31st day of December, yearly ; and to prepare 
and read their annual school report at the annual section 
meeting, including receipts and expenditures, such accounts 
to be audited if required. 19. To prepare and transmit 
before the 15th January the annual school report to the local 
superintendent. 


Contents of Report. 


1. Time of keeping school open. 2. Amount of moneys 
received, from what sources and howexpended. 35. Number 
of resident children of school age; attendance of pupils in 
winter and summer. 4. Branches of education taught, text 
books used, number of public examinations, lectures and 
visits, and other information respecting school premises and 
library. 

§ 13. Any trustee knowingly signing a false report, or 
teacher keeping a false school register, or making a false re- 
turn, with the view of obtaining a larger proportion of school 
moneys, shall forfeit to the school fund £5, upon conviction 
before any justice of the peace, on the oath of any one 
credible witness, to be levied with costs, by distress and sale 
of the goods of the offender, under warrant of such justice ; 
or said offender shall be liable to be tried and punished for 
misdemeanor. § 14. Foreign books not to be used without 
the express permission of the council of public instruction: 
religious books prohibited, if objected to by parents or 
guardians. 


Common School Teachers and their Duties. 


§ 15. School teachers to be qualified by certificate. 916. 
Teachers’ Duties : 

1. To teach diligently all the branches required accord- 
ing to engagement, and the provisions of this act. 2. To 
keep school registers—to maintain order and discipline—to 
keep a visitors’ book, and solicit visitors’ remarks. 38. To 
have a public examination at the end of each quarter, giving 
due notice thereof to parents and guardians, and the trustees 
and school visitors in the neighbourhood. 4. To furnish, 
when desired, information respecting the school to local or 
chief superintendent. 5. On leaving school to deliver to the 
trustees’ order the registers and visitors’ books. 

§ 17. The teacher to be paid at the same rate after the 
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period of his engagement, until the trustees shall have paid 
his whole salary: in case of any difference between the trus- 
tees and a teacher, in regard to salary, the same to be settled 
by arbitrators, as provided (a). 


Duties of Township Counerls. 4 
$18." Their duties to be: 


1. Tolevy assessments for common school purposes as desired 
by trustees; with power if deemed expedient, to grant to 
trustees authority to borrow money for school purposes, and 
cause to be levied assessment sufficient to pay principal and 
interest in ten years. 2- To levy a sufficient sum for the 
site, erection and support of a township model school and 
library. Members of the township councils to be trustees of 
such model schools; and common schools may, with consent 
of trustees and council, be merged into such model school; 
tuition therein to student teachers to be free. 35. To form 
new school sections where none before established. 4. To 
unite school sections under certain conditions: any such 
alteration not to take effect before the 25th of December 
afterwards: all parties concerned to be previously notified of 
such intended alteration. Union school sections of parts of 
two or more townships may be formed by the reeves and 
local superintendents at a meeting appointed by any two of 
such reeves: other parties to be duly notified: each union 
school section to be deemed one school section, and in respect 
to superintendence and taxing for the school house, as be- 
longing to the township where the school house is situated. 
5. Township clerks to furnish the local superintendent with 
a copy of the proceedings of such council relative to the 
formation or alteration of school sections. 

§ 19. Township council or board of trustees, on the appli- 
cation of twelve or more resident heads of families, to estab- 
lish separate schools for Protestants, Roman Catholics (0), 
or coloured people: coloured people only allowed to vote for 
the election of trustees of the separate school for their 
children; and petitioners only for a separate Protestant or 
Roman Catholic school to vote at the election of trustees of 
such school: school moneys to be apportioned according to 
the average attendance of pupils. § 20. All the school see- 
tions in a township may, at the request of a majority of resi- 
dent householders of the several school sections, by a by-law 
of the township, be conducted under one system, and one 


(a) The last proviso of this section is repealed by 16 V., c. 185, s. 15. 
(6) Repealed as to Roman Catholics by 18 V., c. 121, s. 1. 
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management, like the schools in cities and towns, and be 
managed by one board of trustees—one to be chosen in and 
for each ward, if township divided into wards, otherwise the 
whole chosen in and for the whole township, and invested 
with the same powers, &c., as mentioned in the 24th section 
of this act. 


Councils and Trustees in Cities, Towns, Incorporated 
Villages, and their Duties. 


§ 21. The council, or common council of such city or in- 
corporated town shall be invested within its limits, and be 
subject to the same obligations, as are the municipal council 
of each county and township by the 18th and 27th sections 
of this act: provided that the appointment of local superin- 
tendents for such city or town be made by the board of trus- 
tees for the same. § 22. Two trustees to be elected in each 
ward of cities and towns by a majority of the taxable inhabi- 
tants—to retire In succession annually, as provided. § 28. 
On the second Wednesday in January each year one fit per- 
son to be elected trustee in each ward, and to continue in 
office for two years. § 24. The board of school trustees to be 
incorporated under the name of The Board of School Trus- 
tees of the city (or town) of , in the county of 
Duties of such board to be: 

1. To appoint annually, or oftener, a chairman, secretary, 
superintendent of schools, and one or more collectors of 
school rates, and to appoint times and places of meetings, 
ke. 2. To manage and dispose of school property and 
school moneys. 3. To provide for school premises, books 
and libraries. 4. To determine the sites and number of 
schools, teachers to be employed, the terms, and amount of 
remuneration and duties, superintendent’s salary and duties, 
and to adopt measures for uniting common schools with the 
grammar school. 5. To appoint annually or oftener a com- 
mittee of not more than three persons, for the charge and over- 
sight of each school. 6. To lay estimates before the municipal 
councils of the sums required for the teachers’ salaries and : 
other school purposes. 7. To levy at their discretion any 
rates upon the parents or guardians of pupils and by 
the same means as trustees of common schools may do under 
the 12th section of this act. 8. To gives orders for pay- 
ment of teachers and other school officers, upon the cham- 
berlain or treasurer of such city or town. 9. To call 
annual and special meetings of the taxable inhabitants, as 
prescribed in the 12th section of this act. 10. To see that 
the pupils are supplied with authorised text books, and to 
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appoint a librarian. 11. To see that the schools are con- 
ducted according to law, and to publish an annual report in 
one or more papers of their proceedings, and the progress 
and state of the schools, receipts and expenditures of school 
moneys; and to transmit report annually, before the 15th 
January, to the chief superintendent, as required by the 12th 
section of this act. 

§ 25. Village municipalities to exercise all such powers as 
are conferred by this act upon city corporations: provided, 
that on the second Wednesday in January, 1851, a meeting 
shall be held in each such incorporated village, to be organ- 
ized and conducted in the same manner as prescribed by the 
28rd section of this act, for the election of sew fit and 
proper persons, resident freeholders or householders, as 
school trustees, to be divided into three classes, numbered 
1, 2, 3—the first class to hold office one year, the second two 
years, the third three years—such trustees retiring to be 
eligible for re-election: provided, secondly, that there be an 
annual school meeting in such incorporated village, for the 
election of ¢wo trustees in the place of those retiring. The 
first meeting to be called by the town-reeve, giving six days’ 
notice thereof. § 26. The trustees elected under the pre- 
ceding section to succeed to all the powers and liabilities of 
the present trustees, and to be incorporated under the title 
of “ The Board of School Trustees of the incorporated 
village of , in the county of , and to possess all the 
powers so conferred by the 24th section of this act upon the 
trustees of cities and towns. 

Duties of County Municipal Council. 

§ 27. The duties of such council shall be: 

1. To raise by assessment upon the several townships such 
amount, for the payment of common school teachers’ sala- 
ries as shall be equal to the school money apportioned to the 
several townships by the chief superintendent ; to be in- 
creased at the discretion of such council, for the purposes 
stated: assessments to be collected and paid to the county 
treasurer on or before tlie 14th of December; and in case 
of non-payment, the teacher may be paid by order of the 
superintendent on the county treasurer, in anticipation of 
such county school assessment; and the county shall make 
provision accordingly. 2. ‘To raise money for the establish- 
ment and maintenance of a county common school library. 
3. ‘To appoint annually a local superintendent for the whole 
county, or for any one or more townships: to fix within 
the limits of the 30th section of this act, and provide for super- 
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intendent’s salaries: no such local superintendent to have 
the oversight of more than two schools; the county clerk to 
notify chief superintendent of the appointment of local 
superintendent, and county treasurer, and to furnish copies 
of proceedings in council relative to school matters. 4. To 
see that sufficient security be given by officers entrusted with 
school moneys: that no deduction be made from the school 
fund by the county treasurer for the receipt and payment of 
school moneys: to appoint sud-treasurers (if expedient) for 
one or more townships, who shall be subject to the same 
obligations as by this act imposed upon the county treasurer. 
©. To appoint auditors of school accounts, who are to report 
thereon to the council; and an abstract of such report to be 
transmitted annually by the county clerk, on or before the 
1st day of March, to the chief superintendent. 


Constitution and Duties of the County Boards of Public 
Instruction. 


§ 28. Trustees of the county grammar school and local 
superintendents to constitute a county board of public instruc- 
tion. If more than one grammar school in such county, 
then such county to be divided into as many circuits as 
grammar schools; and the trustees of each county grammar 
school and local superintendents of schools in each circuit 
shall be a board of public instruction for such circuit ; not 
less than three members to constitute a quorum for examin- 
ing and granting certificates to common school teachers ; and 
not less than five to be a quorum for other business. Board 
expenses to be provided for by the county council. 

§ 29. Duties of the county board of instruction: 

1. To meet not less than four times a year. 2. To 
examine and give certificates to common school teachers, 
arranging them into three classes, according to their attain- 
ments and abilities; to annul certificates: teachers to furnish 
satisfactory proof of good moral character, and to be natural 
born or naturalised subjects, and take the oath of allegiance 
before a justice of the peace. 3. To select (if deemed ex- 
pedient) text books for the county or circuit sehools. 4. To 
promote the establishment of libraries. 


Duties of Local Superintendents of Schools. 


§ 30. Kach entitled to not less than £1 currency per 
school under his charge, together with any additional county 
allowance; to be paid quarterly by the county treasurer. 
§ 31. Local superintendent's duties to be— 
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1. To apportion the common school fund among the several 
sections according to the ratio of attendance, unless otherwise 
directed. 2. To give to qualified teachers, and no others, 
on the order of the trustees, a cheque on the county trea- 
surer, for any money apportioned and due. to such section ; 
such orders not to be paid unless a satisfactory report shall 
have been received from such section for the year ending 
December preceding ; nor unless it shall appear that a school 
has been kept in such section for at least s¢a2 months of the 
year preceding such report; new school sections excepted. 
3. To visit common schools at least once in each quarter, to 
examine into the state of the school, and give such advice as 
he shall judge proper. 4. To deliver in each school section 
a public lecture on practical education once a year, and to 
stimulate parents and guardians to improve the schools and 
secure sound education. 95. ‘T'o see that the schools are con- 
ducted according to law; to prevent the use of unauthorised 
books. 6. To attend the meetings of the county board: to meet 
and confer with the chief superintendent on his official visits. 
7. To attend arbitrations, and to meet the town reeves, as 
provided by the 12 & 18 § of this act, and to decide upon 
any other questions of difference submitted to him; with an 
appeal from his decision to the chief superintendent. 8. To 
suspend teacher’s certificate when necessary until the next 
meeting of the county board, who shall dispose of the matter. 
9. To act in accordance with regulations and instructions 
according to law; to give any information in his power to 
the chief superintendent respecting school matters; to fur- 
nish county auditors when required with the trustees’ orders 
as the authority for his cheques for school moneys; to de- 
liver copies of his official correspondence and all school 
papers in his possession to the order of the council, on retir- 
ing from office. 10. To prepare and transmit an annual 
report to the chief superintendent, stating—Ist. The number 
of schools and sections under his jurisdiction. 2nd. The 
number of pupils taught therein, and their ages; the whole 
number of children residing in each section over the age of 
five and uuder sixteen. 3rd. The time each school has been 
kept open; the branches taught; number of pupils in each 
branch, and the books used; the average attendance of 
scholars, male and female, summer and winter. 4th. The 
amount of moneys received and expended; annual salaries of 
teachers. 5th. The number of his school visits and lectures ; 
number of school-houses, &. 6th. The number of qualified 
teachers, private schools, libraries, and any othor informa- 
tion on educational matters. 
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School Visitors and their Duties. 


§ 32. Clergymen of all denominations, judges, members 
of the legislature, magistrates, members of county councils 
and aldermen, to be school visitors within their respective 
localities. § 38. School visitors authorised to visit the 
schools, attend examinations, examine into the state and 
progress of the schools, and give advice as they may think 
proper. A general meeting of visitors may be convened by 
any two visitors, to provide for the efficient visitation of 
schools, &c. 


Duties of the Chief Superintendent of Schools. 


§ 34. Superintendent to be appointed by the Governor; 
his salary the same as now or may be hereafter provided by 
law, and to be responsible to and subject to the directions of 
the Governor-General; to account for the contingent expenses 
of his office; allowed two clerks, with same salaries as in 
Lower Canada. § 85. His duties to be— 

1. To apportion legislative grants to the several counties 
and localities, according to the ratio of population. 2. To 
certify such apportionment to the Inspector-General and 
county clerks, &c. 38. To prepare suitable forms for reports 
and proceedings under this act, and transmit the same to the 
proper officers. 4. To print and distribute from time to 
time printed copies of this act, with the necessary forms and 
regulations, to officers of common schools. 5. To see that 
the moneys apportioned be properly applied: to decide on all 
matters of complaint submitted to him involving expenditure. 
6. To appoint a deputy and special inspectors (without salary.) 
7. To superintend the Normal School. 8. To promote the 
establishment of libraries, provide plans of school-houses, and 
collect and diffuse useful information on the subject of edu- 
cation. 9. To submit to the Council of Public Instruction, 
books, manuscripts, &c., designed as text or library books; 
and to prepare and lay before such council general regulations, 
&c. 10. To apportion grants for school libraries. 11. To 
appoint proper persons to conduct county teachers’ institutes, 
and furnish rules and -instructions. 12. T’o be responsible 
for moneys paid through him for normal and model schools, 
and to give security therefor: and to prepare and transmit 
correspondence directed by the Council. 13. To make an 
annual report on or before the 1st July to the Governor, of 
the actual state of the normal, model and common schools, 
and finances, with suggestions for improvement. 

By 18 V., c. 182, § 3, to account yearly to the legislature. 
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Constitution and Duties of the Council of Public Instruction. 


§ 86. The Governor to appoint not more than nine persons 
(the chief superintendent to be one) to be the Council of Pub- 
lic Instruction for Upper Canada, to hold office during pleasure. 
§ 37. The chief superintendent to provide a place of meeting, 
to call the first meeting, and a special meeting at any time. 
The expenses of the council to be accounted for as contingent 
expenses of the Education Office. The senior clerk in Kdu- 
cation Office to be recording clerk of the council. §38. Three 
members to constitute a quorum, and their duties to be— 

1. To appoint a chairman and times of meeting. 2. To 
adopt all needful measures for establishment of the Normal 
School, containing one or more model schools. To make 
rules and regulations for the government of such Normal 
School ; to select the location, and erect buildings: to deter- 
mine the number and compensation of teachers, &c. 4. To 
make rules for the government of common schools and school 
libraries. 5. To examine and recommend, or disapprove of 
text books and library books. To transmit annual account 
to the Governor, of the Normal School expenditure. 


Miscellaneous Provisions. 


§ 39. A sum not exceeding £1500 per annum to be allow- 
ed out of the legislative grant for the contingent expenses of 
the Normal School, and a sum not exceeding £1000 per 
annum for the attendance of teachers in training. § 40. 
The money appointed by the chief superintendent, and that 
raised by assessment, to constitute the common school fund 
of the locality, and shall be duly expended. But no locality 
shall be entitled to a share of the legislative grant, without 
raising an equal sum by assessment, clear of expenses ; and 
in case of deficiency in such assessment, the public grant to 
diminish in proportion, § 41. The Governor in council au- 
thorised to appropriate annually out of the public grant a 
sum not exceeding £3000 for school libraries; £25 in any 
county or riding for a teachers’ institute, and £200 per an- 
num for plans and publications for the improvement of school 
architecture and practical science. § 42. The moneys ap- 
portioned to be payable on or before the Ist July, annually, 
to the treasurer of the county, &. § 48. In case of loss or 
embezzlement of school funds, and insufficient security taken, 
the person who ought to have exacted such security to be 
held responsible.. Any secretary-treasurer, wrongfully with- 
holding or refusing to deliver up, or to account for and pa 
over, books, papers, chattels or moneys, when directed, shall 
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be guilty of a misdemeanor; and upon the application of a 
majority of the trustees (supported by affidavit of such wrong- 
ful withholding, or refusal made before a justice of the peace) 
to the judge of the county court, such judge shall thereupon 
order the parties to appear before him, and on proof of ser- 
vice, such judge may, ina summary manner, whether the 
defendant do or do not appear, hear the complaint; and if 
well founded, order the defendant to deliver up, account for 
and pay over, the books, papers, chattels or moneys afore- 
said, by a certain day to be named by him, with costs to be 
taxed by the judge; and in case of default, then to order 
the defendant to be arrested by the sheriff and committed to 
the common gaol of the county without bail or main-prize, 
until the books, papers, &c., be delivered up or paid over. 
§ 44. Chief superintendent authorised, upon the recommen- 
dation of the Normal School teachers, to give certificates of 
qualification to any teacher of a common school, which shall 
be valid throughout Upper Canada. § 44. Salaries of chief 
local superintendents and other persons employed, or ex- 
penses incurred in the execution of this act, not to be paid 
out of the common school fund, which shall wholly be ex- 
pended in teachers’ salaries. §46. Any person wilfully dis- 
turbing, interrupting, or disquieting the proceedings of an 
school meeting or school, under this act, shall for each 
offence forfeit to the school section, for school purposes, a 
sum not exceeding £5, upon conviction before any justice of 
the peace, on the oath of one credible witness other than the 
prosecutor; and if not forthwith paid, may be levied with 
costs by distress and sale of the offender’s goods, by warrant 
of such justice: or such offender may be indicted and punished 
for the same as a misdemeanor. § 47. The first election of 
trustees to take place as provided for by this section. 

By 14, 15 V., ¢. 8, reciting that it was desirable to 
remove doubts which had arisen in regard to certain pro- 
visions of the 19th section of 18, 14 V., c. 48, and that it 
was inexpedient to deprive any of the parties concerned of 
rights which they had enjoyed under’ preceding school acts. 
It is enacted that each of the parties applying according to 
the provisions of said act shall be entitled to have a separate 
school in each ward, or in two or more wards united, as said 
parties shall judge expedient in each city or town. Such 
separate schools to be subject to all the conditions and 
obligations, and entitled to all the advantages conferred upon 
separate schools by said 19th sec. 


Supplementary School Act, 1858. 
By the Supplementary School Act, 16 V., c. 185, § 1, 
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enacted that the board of school trustees in each city, town, 
and incorporated village shall, in addition to the powers 
with which they are now legally invested, possess and exer- 
cise, as they shall judge expedient, in regard to each such 
city, town, and village all the powers with which the trus- 
tees of each school section are or may be invested by 
law in regard to each school section. The chairman of 
each such board of school trustees to be elected by the trus- 
tees from their own number. § 2, provides for the election 
of school trustees in villages and towns becoming incorpo- 
rated. § 3. A certain form of declaration required to be 
made by any voter at an election of school trustee whose 
right to vote shall be questioned. False declaration to be a 
misdemeanor punishable by fine and imprisonment as pro- 
vided by § 7 of the act of 1850. § 4. Persons sending 
their children to separate schools, or subscribing thereto an 
amount equal to what they would otherwise have to pay for 
common schools, to be exempt from payment of common 
school rates. Separate schools to share in the legislative 
grant only (and not in any school money raised by assess- 
ment) according to the average attendance of pupils at- 
tending common schools. <A certificate of qualification 
signed by the majority of the trustees of such separate 
school, to be sufficient for any teacher of such school. The 
exemption from school taxes to be limited to the period of 
sending children to or subscribing for such separate school: 
nor shall it extend to school rates or taxes imposed to pay 
for school houses. ‘Trustees of such separate schools to 
make half-yearly returns on the 80th of June and the 31st 
of December, to the local superintendent, of the names of 
all persons of the religious persuasion of such separate 
school, who shall have sent children to it or subscribed 
during the six months previous, with the names of the 
children sent, and amounts subscribed, with the average 
attendance of pupils. Superintendent to make a return 
accordingly to the clerk of the municipality, and the parties 
so exempt not to be included in the collector’s roll for school 
rates. The provisions of the 13th § of the act of 1850 to 
apply to trustees of separate schools. Trustees of separate 
schools to be a corporation with power to impose, levy, and col- 
lect school rates or subscriptions upon persons sending children 
thereto. No person belonging to the religious persuasions 
of such separate school, and sending a child or children 
thereto, or subscrihing for the support thereof, shall be 
allowed to vote at the election of common school trustees. 
§ 5. Trustees of each school section to transmit half-yearl 

returns (on or before the 30th of June and 31st December) 
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to the local superintendent of the average attendance of 
pupils. Any school section neglecting to make such return, 
not entitled to the apportionment of the school fund. § 6. 
Trustees of each school section authorised to assess and 
collect school rates for school sites and school houses. Pro- 
vided that they shall take no steps for procuring a school 
site, or changing one established, without calling a special 
meeting of the freeholders and householders of their section 
to consider the matter; and if the majority present differ 
from a majority of the trustees as to the site of a school 
house, the question shall be disposed of in the manner pre- 
scribed by the 11th § of the act of 1850. § 7. School 
trustees to see that each school is provided with a register 
and visitors’ book. § 8. Trustees authorised to unite their 
school with any public grammar school within the section. 
§ 9. Trustees to be personally responsible for the amount of 
any school moneys which shall be forfeited and lost to such 
school during their continuance in office in consequence of 
their neglect of duty, which shall be collected and applied 
as provided by the 9th § of the act of 1850 for the collection 
of fines. § 10. Trustees of each school section to incur a 
forfeiture of £1 5s. for every week they shall neglect after 
the 31st of January yearly to forward their school report to 
their local superintendent. § 11. Agreements between 
trustees and teachers made between the Ist of October and 
the second Wednesday in January, not to be valid unless 
signed by two trustees of such school section whose period 
of office shall extend to one year beyond the second Wednes- 
day of January after the signing of such agreement. § 12. 
Any person residing in one school section and sending his 
children to a neighbouring school section to be liable for the 
school rates of the section in which he resides. But this 
clause not to apply to separate schools. § 13. School ex- 
penses, how provided for. § 14. Local superintendent to 
continue in office until the 1st of April of the year following 
his appointment. No local superintendent to be a teacher 
or trustee during his office. Nor required to make more 
than two official visits to each section under his charge. 
Local superintendents authorised to determine the sum 
payable from the school apportionment and assessment 
of each township in support of schools of union school sections, 
and how to be paid. And in case of disagreement the warden 
of the county to decide. Hach local superintendent to have 
the power to appoint the time and place of a special school 
section meeting, at any time, and for any lawful purpose. To 
have the power also within twenty days after the election of 
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common school trustees to receive and investigate any com- 
plaint respecting such election; also empowered on due ex- 
amination to give any candidate a certificate of qualification as 
teacher within the limits of his charge, until the next ensuing 
meeting of the county board of public instruction of which 
such superintendent is a member: but no such certificate 
shall be given a second time, or shall be valid if so given. 
In the event of a local superintendent’s resignation, the 
warden of the county is authorised to appoint a successor 
until the next meeting of the council. § 15. Repeals the 
last proviso of § 17 of the act of 1850, and enacts that the 
arbitrators shall have power to administer oaths to, and sum- 
mon witnesses, and enforce the collections of sums awarded 
by them. § 16. Provision for the assessment of lands situate 
within the limits of two or more school sections. §17. Only 
one school rate to be levied in one year, except for the pur- 
chase of a school site, or the erection of a school house. Nor 
shall the 9th clause of § 12 of the act of 1850, be enforced 
unless the trustees of such school section make application to 
the council, at or before its meeting in August of such year. 
The township council anthorised to form such part of any 
union school section as is situated within the limits of its 
jurisdiction, into a distinct school section, or attach it to 
others. §18. The chief superintendent authorised to appor- 
tion school moneys according to the time schools have been 
kept open. § 19. “If any person shall wilfully disturb, 
interrupt, or disquiet any common or other public school by 
rude or indecent behaviour, or by making a noise within the 
place where such school is kept or held, or so near thereto 
as to disturb the order or exercise of such school, such person 
shall, on conviction thereof, before any justice of the peace, 
on the oath of one or more credible witnesses, forfeit and pay 
such a sum of money not exceeding £0, together with the 
costs of and attending the conviction, as the said justice shall 
think fit. Such conviction, and all other convictions before 
a justice of the peace under this act, or the act of 1850, and 
the costs thereof to be levied and collected from the offender, 
who in default of payment, may be imprisoned for any time 
not exceeding thirty days, unless such fine and costs, and the 
reasonable expenses of endeavouring to collect the same, shall 
be sooner paid.” 

§ 20. Certain certificates heretofore granted of qualifica- 
tion to teach, given by county or circuit boards confirmed. 
§ 21. Trustees of school sections may be made collectors. 
§ 22. Provision for the collection of arrears of school rates. 
§ 23. Additional legislative school grants to be expended as 
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follows:—1. A sum not less than £4000 for the support of 
common schools, as provided in section 35 of the act of 1850, 
provided that not more than £500 be expended in new and 
poor townships. 2. A sum not exceeding £1000 per annum 
in further support of the normal and model school, and in 
supplying a copy of the Journal of Hducation to each school 
corporation, and each local superintendent, provided that not 
more than £450 be expended in ‘the circulation of such 
journal, and the balance shall be expended as provided in 
section 38 of the school act of 1850. 8. A sum not exceed- 
ing £500 per annum may be expended by the chief super- 
intendent in the purchase of books, &c., suitable for a 
Canadian library and museum to be kept in the normal school 
buildings. 4. A sum not exceeding £500 per annum shall 
be applied towards the support of superannuated or worn out 
common school teachers under the regulation of the council 
of public instruction, approved by the Governor in council, 
provided, that no teacher be entitled to share who shall not 
contribute to the fund at least £1 per annum, while teaching 
school, and furnish satisfactory proof of inability from age 
or loss of health to pursue the profession. No allowance to 
exceed £1 10s. for each year such teacher shall have taught. 
§ 24. The chief superintendent authorised to appeal from 
decisions of the division courts in school matters to the 
superior courts of common law. § 25. Clerk of each muni- 
cipality to prepare a map thereof in duplicate, shewing school 
sections, &c., one copy to be furnished to the county clerk 
for the use of the county council, the other to be retained in 
the township clerk’s office for the use of the township muni- 
cipality. 
Separate Schools for Roman Catholics. 


By 18 V., c. 131, § 1, § 19 of the act of 1850,.so far as 
regards Roman Catholics, is repealed. § 2. Any number of 
persons not less then five, heads of families, being freeholders 
or householders within any school section, and being Roman 
Catholics, may convene a public meeting. § 2. At which 
meeting the majority present (not less than ten) and being 
Roman Catholics, may elect three trustees. § 3. A 
notice to the reeve, or chairman of the board of common 
school trustees may be given by Roman Catholic resident 
freeholders or householders of the section favourable to 
the establishment of such separate school, whether pre- 
sent at the meeting or not, declaring their desire for 
such school, and designating trustees. § 5. Such notice 
to be delivered by one of the trustees so elected. § 6. 
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From the receipt of such notice, the trustees therein 
named to be a “body corporate.” § 7. Union of several 
single separate schools provided for. § 8. Trustees under 
this act empowered to impose and levy school rates for the 
support of such schools, and to possess the same powers as 
trustees of other separate schools. § 9. Trustees to remain 
in Office until the second Wednesday in January following, 
on which day annual meetings to be held for the election of 
trustees. § 10, Children from other sections, beng Roman 
Catholics, may be admitted. § 11. Trustees may grant 
certificates to teachers, and dispose of school funds. § 12. 
Any Roman Catholic supporting a separate school, and giv- 
ing notice to the clerk of the municipality, on or before the 
first day of February, shall be exempt from other school 
rates or school libraries. Any person fraudulently giving 
such notice, or making any false statement, to incur a pen- 
alty of £10, recoverable with costs before any justice of the 
peace at the suit of the municipality. $138. Separate schools 
established under this act to share in the common school 
fund in proportion to the number of children attending: 
provided that the average attendance shall not be less than 
fifteen. Such separate schools not to be entitled to share in 
local rates for common schools. And in case such separate 
school shall not be open the whole year, the apportionment 
of money to be accordingly. § 14. Trustees required to 
transmit to the chief superintendent half-yearly returns, on 
or before the 30th June and 31st December, of the names 
of children in attendance, and the time the school has been 
kept open; and the chief superintendent shall apportion 
the legislative grant accordingly. §15. The election of 
trustees to be void if school not established within two 
months after election. § 16. Supporters of such schools 
not to vote at the election of other common school trustees. 

By 18 V., c. 78, § 18, the superintendents of common 
schools are required to make an annnual report to the Board 
of Audit, on or before the 30th January. § 15. Under the 
penalty of £25. 

By 18 V., c. 182, § 2, the county judge may try contested 
elections of school trustees. , 


COMMON SCOLD. 


A common scold, communis rixatrix, (for our law-Latin, 
says Blackstone, confines it to the feminine gender,) is a 
troublesome, angry woman, who by her brawling and wrang- 
ling amongst her neighbours, breaks the public peace ; 
increases discord and becomes a public nuisance to the neigh- 


Contpoundsing Fellow. 177 


bourhood: she is, therefore, liable to be indicted as a public 
nuisance, and, on conviction, to undergo the punishment of 
the tre-bucket, or ducking-stool.—4 Bl. Com. 168. 


COMPOUNDING FELONY. 


Is a misdemeanor at common law called 7heftbote—which 
is, where the party robbed not only knows the felon, but also 
takes his goods again, or other amends, upon agreement not 
to prosecute. This is frequently called compounding of 
felony, and formerly was heid to make a man an accessory, 
but is now punished only with fine and imprisonment.—4 
Bl. Com. p. 183, 16 Hd.; 1 Haw. e. 59, § 5. 

By 4 & 5V., c. 25, § 50, every person who shall corruptly 
take any money or reward, directly or indirectly, under pre- 
tence of helping any person to any stolen property whatsoever, 
shall (unless he cause the offender to be apprehended and 
brought to trial for the same) be guilty of felony, and, upon 
conviction, be liable, at the discretion of the court, to be 
imprisoned at hard labour in the provincial penitentiary for 
not less than seven years, or to be imprisoned in any other 
place of confinement for any term not exceeding two years. 
§ 51. If any person shall publicly advertise a reward for the 
return of any property stolen or lost, and shall in such adver- 
tisement use any words, purporting that no question will be 
asked ; or shall make use of any words, in any public adver- 
tisement, purporting that a reward will be given or paid for 
any property stolen or lost, without seizing or making any 
inquiry after the person producing the same, or shall promise 
or offer, in any such public advertisement, to return to any 
pawnbroker or other person, who may have bought or ad- 
vanced money by way of loan upon any property stolen or 
lost the money so paid or advanced, or any other sum of money 
or reward for the return of such property; or if any person 
shall print or publish any such advertisement, in any of the 
cases, every such person shall forfeit the sum of £20 for 
every offence, to any person who will sue for the same by 
action of debt, to be recovered with full costs of suit. 


Indictment for Compounding a Felony.—(Archbold.) 


County of , The jurors for our lady the Queen, upon 

to wit. ; their oath present, that heretofore, to wit, on 
the day of in the year of the reign of our sovereign 
lady Victoria, at the township of in the county of ; 
one A. wife of J. N. feloniously stole, took, and carried away, 
one silver spoon of the value of twenty shillings, of the goods 
and chattels of one J. S., against the peace of our lady the 
Queen, her crown and dignity. And that the said J. S. late 
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of the township aforesaid, in the county aforesaid, labourer, 
well knowing the said felony to have been by the said A. so as 
aforesaid done and committed; but contriving and intending 
unlawfully and unjustly to prevent the due course of law and 
justice in that behalf, and to cause and procure the said A. for 
the felony aforesaid, to escape with impunity; afterwards, to 
wit, on the day and year aforesaid, unlawfully, and for wicked 
gain’s sake, did compound the said felony with the said J. N. 
the husband of the said A., and then and there did exact, take, 
receive and have of the said J. N. the sum of twenty-six shil- 
lings, for and as a reward for compounding the said felony, and 
desisting from all further prosecution against the said A. for 
the felony aforesaid; and that the said J. 8., on the day and 
year aforesaid, at the township aforesaid, in the county afore- 
said, did therefore desist, and from that time hath desisted from 
all further prosecution of the said A. for the felony aforesaid to 
the great hindrance of justice, in contempt of our lady the 
Queen, her crown and dignity. 


COMPOUNDING OTHER OFFENCES. 


The compounding of informations on penal statutes, is a 
misdemeanor against public justice, by contributing to make 
the laws odious to the people.—4 Bl. Com. 136. Therefore, 
in order to discourage malicious informers, and to provide 
that offences, when once discovered, shall be duly prosecuted, 
it is enacted by the statute 18 Hliz., c. 5, § 4, that if any in- 
former, by colour or pretence of process, or without process, 
upon colour or pretence of any manner of offence against any 
penal law, make any composition, to take any money or con- 
sent to the court, he shall stand two hours in the pillory ; be 
for ever disabled to sue on any popular or penal statute, and 
shall forfeit £10. This severe statute extends even to penal 
actions, where the whole penalty is given to the prosecutor.— 
Bl. Com. 136, note (a.) But it does not apply to penalties 
which are only recoverable by information before justices; 
and an indictment for making a composition in such a case, 
was holden bad in arrest of judgment.—fez v. Crisp and 
others, 1 B. § A. 282. 

It has been decided that a party is liable to the punishment 
prescribed by the 18 Eliz., c. 5, for taking the penalty 
imposed by a penal statute, though there was no action or 
proceeding for the penalty.—Rez v. Cotley, Hast. T., 1805, 
Russ. § Ry. 84. 


CONCEALING BIRTH. 


By 4&5 V., c. 27, § 14, if any woman shall be delivered 
of a child, and shall, by secret burying or otherwise disposing 
of the dead body of the said child, endeavour to conceal the 
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birth thereof, every such offender shall be guilty of a misde- 
meanor, and being convicted thereof, shall be liable to be 
imprisoned for any term not exceeding two years; and it 
shall not be necessary to prove whether the child died before 
or at its birth: provided always, that if any woman tried 
for the murder of her child, shall be acquitted thereof, it 
shall be lawful for the jury by whose verdict she shall be ac- 
quitted, to find, in case it shall so appear in evidence, that she 
was delivered of a child, and that she did, by secret burying 
or otherwise disposing of the dead body of such child, en- 
deavour to conceal the birth thereof ; and thereupon the court 
may pass such sentence as if she had been convicted upon 
an indictment for the concealment of the birth. 


See also post title “‘ Punishment,” § 36. 
CONFESSION. 


If a party, on examination before a justice, confess a crime, 
it may be given in evidence against him, but not against 
others—2 Haw. c. 46, § 3; and it is sufficient, though there 
is no other proof of his having committed the offence, or of 
the offence having been committed, if such confession was in 
consequence of a charge against himn—Lfezw v. Hidridge, Russ. 
and Ry. c. c.. R. 440; but it must be voluntary, and not have 
been obtained by any promise, favour, menace or terror. 
The admissibility of a confession must depend upon circum- 
stances—Phil. Hv. 104; and the identity of the examination 
must be proved before it can be read in evidence—Sum. 
263 ; it must be in writing, and not orally, and must be taken 
altogether and not by parcels.—2 Haw. c.46, § 5; Leach, 
286: and such examination should not be on oath.— Bull, NV. 
P., 242. Persons confessing themselves, and on that con- 
fession adjudged guilty of felony, cannot be admitted to bail 
—as the only reason for admitting to bail in felony, is where 
the crime is doubtful.—2 Haw. c. 15. § 40. The confession 
must be in the very words used by the party, and not in the 
language of another, from recollection.—Rex v. Sexton, 1 
Burn, 692. Prisoner may be convicted on the uncorrobo- 
rated evidence of his own confession.—Leach, 287. 


See also “ Indictable. Offences.” 


CONFINEMENT.—SOLITARY. 


May be ordered by the court, in addition to other punisn- 
ment in certain cases by stats. *8 W. IV., ¢. 8,$ 24; 4&5 
V., ¢ 24, § 28; 4&5.V,, ¢ 25, § 4. 
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CONSPIRACY. 


Is a combination of two or more persons to injure a third 
person—1 Haw. c. 72, § 2; or to injure or prejudice the 
community—8 Mod. 11, 820; 3 M. § S. 67; thus, where 
the defendants were charged with conspiracy in causing a 
man to be convicted and executed for robbery, which they 
knew he was innocent of, with intent to obtain the reward 
then given by act of parliament—R. v. Macdaniel, 1 Leach, 
45; Fost. 1380: so, where the defendants were indicted for 
conspiring to accuse another of taking hair out of a bag, 
without alleging that it was done feloniously, Lord Mans- 
field held, that the gist of the offence was the unlawfully 
conspiring to do an injury to another by a false charge; and 
that whether the conspiracy be to charge a man with crimi- 
nal acts, or such only as affect his reputation, it is sufficient 
—R. v. Rispal. 1 Bl. Rep. 368; 3 Burr, 1820: so, where 
the prosecution is for the sole purpose of extorting money— 
R. v. Hollingbury, 4 B. § C. 329: so also, a conspiracy to 
prevent a prosecution for a felony, is as much an offence as 
a conspiracy to institute a false prosecution—14 Ves. 65; 
and a conspiracy of two magistrates to prevent the course of 
justice, on an indictment for not repairing a highway, by 
signing a false certificate of the highway being in repair, in 
order to prevent the court from imposing a fine on the de- 
fendants, has been also held to be an indictable offence.— 
R. v. Mawley, 6 T. R. 619. Among various other subjects 
of conspiracy may be mentioned a conspiracy to obtain, by 
procuring in return, the appointment to a public office—R. 
v. Pollman, 2 Camp.’229; of several defendants to injure a 
man in his trade—f&. v. Hecles, 1 Leach, 274; to sell un- 
wholesome wine or provisions—Jf. v. Macarty, and Forden- 
bourgh, 2 Ld. R. 1179; journeymen combining not to work 
unless for certain wages—R. v. Journeyman Tailors of 
Cambridge, 8 Mod. 10; tosuppress a will—Breerton’s case, 
Noy, 103; or to cause an illiterate person to execute a deed 
to his prejudice, by reading it over falsely to him.—R. »v. 
Skirret, 1 Std. 312, 431. 

Tf all the defendants who are indicted for a conspiracy be 
acquitted but one, the acquittal of the rest is the acquittal of 
that one also, as there must be two concerned in the conspi- 
racy—Cro. Cir. Com. 159; 2 Ld. Ray. 1167; 2 Burr. 
993: but an indictment against one person and others un- 
known, is maintainable.—3 Chit. c. 4, 1141. 

By 4&5V., c. 27, § 25, in case of any assault committed 
in pursuance of any conspiracy to raise’ the rate of wages, 
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the court may sentence the offender to be imprisoned for 
any term not exceeding two years, and may also (if it shall 
so think fit) fine the offender and require him to find sureties 
for keeping the peace. 

The offence of conspiracy may be tried by justices of the 
peace in their quarter sessions—AR. v. Rispal, 3 Burr, 1820 ; 
and the act of one party, in pursuance of the common object, 
is evidence in law against all the parties.—Ph. on Hv. 76. 
If one only of two persons indicted appear, he may be tried 
in the absence of the other defendant.—A. v. Kinnerley, 1 
Str. 193. The punishment for a conspiracy is by pillory (a), 
fine and imprisonment, and sureties for the good behaviour. 
—2 Burr. 1027. 

See also post title “* Workmen.”’ 


Indictment for Conspiracy. (Chitty.) 


County of ,? The jurors for our lady the Queen, upon 
to wit, their oath present, that A. B., late of é 
in the county of , yeoman, C. D., late of , in the said 
county, yeoman, and EK. F.,, late of , in the same county, 
labourer, being persons of evil minds and dispositions, on the 
day of ,in the year of the reign of our sove- 
reign lady Victoria, with force and arms, at the township 
aforesaid, in the county aforesaid, unlawfully and wickedly 
c af the conspiracy be malicious, say “falsely and maliciously’’) 
id conspire, combine, confederate and agree together, to (here 
state the object of the conspiracy) and the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said A. B., 
&c., in pursuance of, and according to the said conspiracy, 
combination, confederacy and agreement, between them, the 
said A. B., &c. as aforesaid had, did, on, &c., at, &c. (the place 
where the overt act took place) (here set out the overt acts of conspi- 
racy) to the great damage of, &c. (the party immediately injured) 
to the evil example of all others, and against the peace of our 
said lady the Queen, her crown and dignity (add a second 
count, stopping at the statement of the conspiracy, omitting the overt 
acts, and concluding as above.) 


CONSTABLE. 


Who are liable to Serve the Office. 


No person can be appointed a constable who is not an 
inhabitant of the place where he is to serve—1 Burn 703; 
Rk. v. Adbard, 4 B. §& C. 772: and if a very poor and ignor- 
ant person be chosen, he may by law be discharged, and an 
abler person appointed in his room.—Ldrd. ; Dalt. c. 28. 

Barristers at law, attorneys, and other officers of the Court. 


(a) Pillory is now abolished by the 4 & 5 V., c. 24, 2 31. 
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of King’s Bench, are exempt from serving the office—2 
Keb. 508; Oro. Cir. 389; 2 Haw. c. 10, § 80: and by the 
ancient custom of the realm, surgeons have been allowed the 
like privilege. 

An officer inthe King’s service, or a gentleman of quality, 
may perhaps be relieved from serving such office, upon ap- 
plication to the Court of King’s Bench, provided there are 
other persons sufficient to execute the office. —2 Haw. e. 
10, § 41. 

It hath been holden that the King may exempt any per- 
son, if the exemption be not extended so far as to prevent 
the existence of the office in any place.—ez. v. Clark, 1 
T. R. 682. By 10& 11 W.TIL., c. 23, § 2,8, the:prosecu- 
tor of a felon to conviction is discharged from lability to 
serve as constable. <A foreigner, though naturalized, is not 
liable to serve.—Rez. v. De. Mierre, Burr, 278. No man 
that keeps a public house ought to be made a constable, if 
there are other persons in the parish proper to serve.—Per 


Holt, C. J. 6 Mod. 42. 


How Appointed, and how Punishable for refusal to serve. 


*By 53. G. IIL. c. 2,§ 10, it is enacted, that it shall be 
lawful for justices of the peace, within the respective limits of 
their commissions, at their general. quarter sessions in April, 
(but now March, under the 20 V., c. 58, § 16,) (a) or the 
greater part of them, to nominate and appoint, yearly, a 
sufficient, discreet and proper person, to serve the office 
of high constable, in each and every district; and also to 
nominate and appoint such a sufficient number of persons as 
in their discretion will be necessary to serve the office of 
constable, in each and every township, reputed township or 
place; and the sald constable and constables, before they 
enter into their office, shall seVerally take the following 


oath (0) : 
You shall well and truly serve our sovereign lord the King, 
in the office of , for the of , for the year en- 


suing, according to the best-of your skill and knowledge. So 
help you God. 

And after such service, such persons shall be exempt from 
any of the offices mentioned in this act, for three years. 

By 13 & 14 Car, IL., c. 12, § 15, if a constable die, or 


go out of the parish, any two justices may make and swear 


(a) By the same statute 20 V., c. 58, the Quarter Sessions are to be held 
on the second Tuesday in March, ‘J une, ‘September, and December. 

(6). The whoie of the *83 G. He) i 2, excepting the. 10th clause hag , 
been repealed by the *5 W. IV., ¢. 
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a new one till the next quarter sessions, which shall. either 
approve or appoint another. 

If a constable being duly appointed, refuse to take the 
oath, he may be indicted at the assizes or sessions, when, if 
found guilty, he may be fined, and in default of payment, 
he may be committed—Ree. v. Lane, 2 Str. 920; but if he 
has once been allowed to appoint a deputy, who is approved 
of, he is altogether discharged—3 Hsp. Rep.; but such 
deputy must be duly sworn.— Wood’s Inst. 61, ¢. T. 


Powers and Duties of the Office. 


The high constable has the superintendence and direction of 
all petty constables within his district, and he is, in a manner, 
responsible for their conduct, since he is bound to notice and 
present their defaults, for the neglect of which duty he is in 
fact presentable himself. 

Every high and petty constable is, by the common law, a 
conservator of the peace—2 Haw., c. 8, § 6; therefore, he 
is authorised, without any warrant, to arrest all traitors, 
felons, and suspicious persons, and all those whom he shall 
see upon the point of committing treason or felony, or doing 
any act which would manifestly endanger life.—2 Haw., ec. 
12, § 19; 1 Bac. Ab. 441. In case of any breach of the 
peace committed, or one about to be committed, in the pre- 
sence of a constable—as where violent attempts are used by 
any person to beat or hurt another—the constable may arrest 
the party and carry him before a magistrate, or detain him 
till he can conveniently do so—Dailt. c. 1, 116,§ 8. A con- 
stable has no right to execute a warrant out of the jurisdic- 
tion of the justice who grants it—Milton v. Green 5. Hast. 
223—unless backed by a magistrate of the district in which 
the offender is found.—24 G. IT. ¢..55. It is said, how- 
ever, that a constable is not obliged to execute a warrant 
out of his district. —v. Norman, 1 Ld. R. 786. 
A constable cannot imprison a person arrested by him for 
any longer time than he can conveniently bring him before 
a magistrate.—Sav. 98; H. 92; 4 Com. Dig. Leet, (M. 9), 
A constable (after giving notice that he is one) may break 
open the doors of a house to arrest a felon, if he be concealed 
therein, and peaceable entrance is denied—2 H. P. C. 90, 
82; and if the felon resists or flies, it is not murder if 
the constable kill him (a). He may commit affrayers 
to the stocks on his own view—but not -if absent—. 


(a) Quare.—Whether it must not be a case of extreme necessity to justify 
this. » 
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Dalt. c. 1, Cro. Hlz. 875, 876; he may imprison to 
prevent a felony—Moore, 284; and if one be menaced, 
he may compel the menacer to find surety, or commit 
him to prison till he does—4 Inst. 265, Cro. Hliz. 375- 
6; he may break open a house, when entrance is denied, to 
abate an affray, or to suppress disorderly drinking, or noise, 
at an unreasonable hour of the night—AHale, P. C. 95; he 
may imprison one who insults or assaults himself, or opposes 
him, though verbally, in the execution of his office, and ma 
beat another in his own defence—Cromp. J. P. 1381; if a 
warrant be directed generally, ‘‘to bring before me, or some 
other justice,’’ he may carry the prisoner before what jus- 
tice he chooses, in the district—but not if specially directed 
—5 Rep. 596; he has no right to handcuff a prisoner ex- 
cept he has attempted to escape, or that it is necessary in 
order to prevent an escape—3 Ma. Ca. 299; he should 
seize the goods of felons who fly the country, for the King’s 
use—Cromp. J. P. 201; he is to aid and assist in the ap- 
praisement and sale of goods distrained for rent, and may 
swear the appraisers—2 W. & M. sess. 1, c. 5; he is also to 
aid landlords in seizing, as a distress for rent, goods fraudu- 
lently removed to avoid such distress, and they may break 
open a house wherein they are deposited—(oath being first 
made before a justice, of reasonable suspicion of their being 
there).—11 G. II., c. 19. Constablés may seize a stranger 
guilty of profane cursing and swearing, and carry him be- 
fore a justice ; but if known, he must lay an information.— 
19 G. IL, c. 21, § 8. When on a warrant indorsed he 
apprehends an offender, he is to carry him before the justice 
who indorsed it; andifthe offender find bail, he is to receive 
the recognizances, examination, &c., and deliver them to the 
clerk of assize, or clerk of the peace of the district where 
such offender is required to appear; and if the offender is 
not bailed, he is to carry him before a justice of the county 
where the offence was committed.—24 G. IL, c«. 55. A 
constable making a distress under a justice's warrant, shall, 
on demand, shew the same to the party, and permit a copy 
to be taken.—27 G. IL., c. 20. But if a constable be duly 
sworn, and commonly known to be an officer, and act within 
his own precinct, he need not show the party his warrant, 
though he should demand it; but he ought to acquaint the 
party with the substance of it.—2 Haw. c. 18; 1 Kast. P. 
C. 319. He is not discharged from his office until his suc- 
cessor is sworn.—12 Mod. 256. _ 

As the office of a constable is wholly ministerial, he may 


| appoint a deputy to execute a warrant directed to him, when, 
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by reason of sickness, absence, or otherwise, he cannot do it 
himself.—2 Haw. c. 10, § 86. And such a deputy may be 
appointed by parol, and need not be sworn.—Medhurst v. 
Wate, 3 Burr. 1259. But unless the deputy is duly allow- 
ed and sworn, the constable is answerable for him in case of 
any misconduct— Wood’s Inst. b. 1 ¢. T ;—though, if duly 
sworn, the liability of the principal is at an end.— Under- 
hill v. Witts, 3 Hsp. 56. 


Indennity and Protection. 


An action against a constable for any act done in the exe- 
cution of his office must be brought in the district where the 
offence was committed, to which action he may plead the 
general issue, and give the special matter in evidence; and 
if he recover he shall have double costs—21 Jac. J., ec. 12. 
This extends also to his deputy.—Cromp. J. P. 201. And 
every man aiding a constable in the execution of his office, 
has by law the same protection as the constable.—2 Hale, 
P.C. 97. <A justice’s warrant is a good justification of a 
constable, in any matter within the jurisdiction of such jus- 
tice, but not otherwise.—Str. 711. 

By stat. 24 G. IL., c. 44, the constable is not answerable 
for the execution of a warrant, in case the magistrate who 
made it has no jurisdiction, if he complies with the requisi- 
tions of that statute; and by § 6, no action shall be brought 
against him or any person acting by his order and in his 
aid, for any thing done in obedience to a warrant under the 
hand or seal of a justice, until demand in writing hath been 
made, or left at his usual place of abode, of the perusal and 
copy of the warrant, and the same hath been refused or neg- 
lected for six days after such demand; and if, after com- 
pliance therewith, any action shall be brought without mak- 
ing the justice a defendant, the jury shall, on production of 
the warrant, give their verdict for the defendant, notwith- 
standing any defect of jurisdiction in the justice. If the 
action be brought jointly against the justice and constable, 
the jury shall, on proof of the warrant, find for the consta- 
ble, notwithstanding such defect of jurisdiction. By § 8, no 
action shall be brought against any constable acting in the 
execution of his office, unless commenced within six calendar 
months after the act committed. 

If a constable acting under a distress warrant, seize the 
goods of A., mistaking them for the goods of B., he is enti- * 
tled to the protection of the statute——Carton v. Williams, 3 
B. A. 830. A constable who arrests a person given him in 
charge, is not liable to an action for false imprisonment, 
though the charge be ill founded, unless he make himself a 


24. 
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party in oppressing the person so arrested, knowing the 
charge to be false.— W hite v. Taylor, 4 Hsp. 80. 


Of his Punishment. 


He may be fined or imprisoned, or both, for refusing to serve 
the office when appointed.—Arch. C. P. 384. He 1s indict- 
able for neglecting his duty, either at common law or by 
statute.—1 Salk. 881. And may be fined for not endeavour- 
ing to pacify an affray in his presence.—Cromp. J. P. 130. 
If he will not return his warrant, or what he has done under 
it (for he ought to keep the warrant for his own justification) 
the sessions may fine him.—6 Mod. 88. He is guilty of 
felony if he lets a felon out of the stocks.—Hale, P. C. 696. 
He may be removed for just cause by the authority which 
appointed him.—bulst. 174. 


Special Constables. 


By stat. 10 & 11 V., ¢. 12, it is enacted, that where it 
shall be made to appear to any two or more justices of the 
peace, upon the oath of any credible witness, that any tumult, 
riot, or felony has taken place, or is continuing, or may be 
reasonably apprehended, within the jurisdiction of such 
justices, and such justices shall be of opinion that the ordinary 
officers of the peace are not sufficient for the preservation of 
the peace and for the protection of the inhabitants and pro- 
perty, such justices may, by precept or writing under their 
hands, nominate and appoint so many as they shall think fit 
of the householders or other persons (not exempt from serving 
the office of constable) residing in the parish, township, or 
place, or in the neighbourhood thereof, to act as special con- 
stables for such time and in such manner as to the said 
justices shall seem fit, for the preservation of the peace and 
protection of property ; and such justices, or any one of them 
or any other justice acting for the same limit, may administer 
to any person so appointed the following cath :— 

I, A.B., do swear that I will well and truly serve our sovereign 
lady the Queen, in the office of special constable, for the 
of without favour or affection, malice or ill will; and that I 
will, to the best of my power, cause the peace to be kept and 
preserved, and will prevent all offences against the persons and 
properties of her Majesty’s subjects, and that while I continue 
to hold the said office I will, to the best of my skill and know- 
ledge, discharge all the duties thereof faithfully according to 
law. So help me God. 

Notice of such appointment to be transmitted by such 
justices to the secretary of the province. §2. Such justices, 
or any two of them, or the justices for the limit, or the major 
part of such last mentioned justices, at a special session may, 


Constable. 187 


from time to time, make orders and regulations for rendering 
such special constables more efficient, and shall have power 
to remove any of them. §3. Every such special constable 
shall have, throughout the entire jurisdiction of the ap- 
pointing justices, all such powers, &c., as any constable duly 
appointed by law. §4. Under special circumstances, any 
two or more justices may authorise such special constables 
to act in an adjoining district. § 5. Any special constable 
so appointed refusing to be sworn when required by any two 
justices of the limit, may be convicted thereof before such 
justices, and shall forfeit and pay such sum, not exceeding 
£5, as to said justices shall seem meet; and if any special 
constable shall neglect or refuse to appear when summoned 
for the purpose of taking the oath, he shall be liable, on 
conviction before any two justices of the limit, to pay such 
sum, not exceeding £5, as to them shall seem meet, unless 
he shall prove to their satisfaction that he was prevented by 
sickness or other sufficient excuse. § 6. The like penalty is 
also imposed on neglect or refusal to serve or obey lawful 
orders and directions. § 7. Justices at a special session 
may also suspend or determine the service of all or any of 
such special constables; and notice thereof shall be forth- 
with transmitted to the secretary of the province. § 8. 
Special constables shall, within one week after their dis- 
charge, deliver over to their successors (or such other persons 
ag any justice for the limit may direct) every staff, weapon, 
and other article provided under this act, under a penalty 
not exceeding £2, upon conviction before two justices. § 9. 
Any person assaulting or resisting any special constable 
while in the execution of his office, or encouraging any other 
person so to do, shall, on conviction before two justices, for- 
feit and pay any sum, not exceeding £10, or shall be liable 
to such other punishment as by law established. § 10. Jus- 
tices at a special sessions may order a reasonable allowance 
to special constables, not exceeding 5s. a day, by order 
upon the district treasurer. § 11. Special sessions under 
this act may be adjourned from time to time. § 12. Prose- 
cutions under this act to be commenced within two calendar 
- months after the offence; and penalties paid to the district 
treasurer, or other municipal division within which the offence 
was committed; and inhabitants may be competent witnesses. 
§ 13. Convicting justices may adjudge offenders to pay im- 
mediately, or within a certain time; and in case of non- 
payment penalties may be levied by distress and sale of the 
offender’s goods, with reasonable charge of distress; and for 
want of sufficient distress such offender shall be imprisoned 
in the common gaol for any term not exceeding one calendar 
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month, when fine does not exceed £5, and not excecding two 
calendar months in any other case. § 14. Conviction to be 
in the following form :-— 


County of Be it remembered, that on the day of 
to wit. in the year of our Lord __ in the 

of inthe county of _ ,J..N. is convicted before us A. B., 
and C. D., two of her Majesty’ s justices of the peace for the 
said county of __, for that he the said J. N. (here specify the 
offence and the time ane place when and where the same was com- 
mitted, as the case may be) and we do adjudge that the said J.N. 
shall for the said offence forfeit the sum of , and shall pay 
the same immediately, (or shall pay the same on or before the 


day of  ) to the treasurer of the , given under our hands 
the day and year first above mentioned. A.B. 
C,D.« 


§ 15. Convictions not to be quashed for want of form— 
nor removed by certiorari—nor any warrant of commitment 
void by reason of any defect therein, provided it be alleged 
therein that it is founded on a conviction, and. there be a 
valid conviction to sustain the same; and no distress to be 
deemed unlawful nor the party a trespasser on account of 
any defect or want of form in the summons, conviction, 
warrant, distress, or other proceeding ;. but the party agoriey- 
ed by such irregularity may secure full satisfaction for 
special damage, if any, in an action upon the case. § 16. 
All prosecutions against persons acting under this act to be 
tried in the district, and commenced within six calendar 
months; and one calendar month’s previous notice in writin g 
given to the defendant, and defendant may tender amends; 
and no costs allowed to plaintiff unless court shall certify it 
was a proper action. 


Constables’ Fees established by the Judges under the 8 V., c. 38. 


Aan, 8s. oe 
Arrest of each individual upon a warrant, (to be paid 
out of the district funds, or by the party, as the 
BASE DS) dei ors. Bem aea ete MOl Ue iota Ele al 0 5 0 
Serving Summons or Subptena’ ...e2.,sc5cs008- aaliceicae 0 1 3 


Mileage, 6d. per mile, (to be paid out of the Heed 

funds, or by the party, as the case may be.) 
Attending Assizes or Sessions per day...............000 0 5 0 
Attending any Justice on trials, under the summary 

punishment acts, or on the examination of prison- 

ers charged with any crime, for each day neces- 

sarily employed. eee ee selel sea neepecoeceed 0 5 0 
Mileage in going to serve summons or it eae when 

the service has not been effected; the Justices in 

Sessions to be satisfied that due diligence has 

been used, (to be paid out of the district funds, 

or by the party, as the case may be.)....c.....s000 0 0 6 


ke 
anes 


ae 
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Taking prisoners to gaol, 4d. per mile, exclusive of 
disbursements necessarily expended in their con- 
veyance, (to be paid out of the district funds, or 
by the party, as the case may be.) 

Summoning jury for’ inquestays 20 s.0s eee bveeheceds 010 0 

Attending inquest for each day other than the first... 0 5 0 

Serving notice of appointment of constables, when 
personally setved ........ BN baie Oe EE a an 0 2 6 

Levying upon distress warrant and returning the same, 
where charge not provided by law.................. 0 5 0 

Travelling to make distress, or to search for goods to make 
distress when no goods are found, 4d. per mile, when 
charge not otherwise provided by law. 

Appraisement, whether by one appraiser or more, 4d. in the 
pound on the value of the goods. 


Note.—The above costs are by the 9 V., c. 58, chargeable (with other 
costs) on the public revenue, and by order in council are to be rendered in 
duplicate to the treasurer of the county during the sitting of the quarter 
sessions, or within three days thereafter, verified by affidavit and certified 
by the justice under whose authority the services were performed. 

See further under title ‘‘ Costs.” 


Form of appointment of a Deputy Constable. 


I, C. D., constable of in the county of , do hereby 
make, substitute and appoint G. H. of | yeoman, my true 
and lawful deputy, in the office of constable of the said town- 
ship, so long as I shall hold the same (or during the continu- 
ance of my will and pleasure). Witness my hand, the 
day of inthe year of our Lord 18 . , 


Oath to be administered by Constable to Appraisers, on 
Goods being distrained for Rent. 


You shall swear that you will faithfully appraise the goods 
taken in distress, and mentioned in the inventory to you ~ 
shewn, as between buyer and seller, according to the best of 
your skill and knowledge. So help you God. 


Memorandum to be endorsed by the Constable on the Inventory. 


Memorandum, that on the day of in the year of our 
Lord 18 ,A. B. of and C. D. of two sworn appraisers, 
were sworn upon the holy Evangelists, by me E. F., constable, 
well and truly to appraise the goods and chattels mentioned in 
this inventory, according to the best of their skill and know- 


ledge ; as witness my hand. 
KE. F., Constable. 


Present at the time of swearing the said A.B. 
and C.D. as above, and witness thereto. 
ts UN 
L. M. 
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Proclamation of Constable for Hioters to disperse. 


Our sovereign lady the Queen charges and commands all 
persons here assembled, immediately to disperse themselves, 
and peaceably depart to their several habitations, on pain of 
imprisonment. 


Indictment for refusing to serve the office of High Constable, 
(Archbold). 


County of : The jurors for our lady the Queen, upon 

to wit. \ their oath present, that at the general quarter 
sessions of the peace holden at the city of , in and for the 
county of , on the day of —_, in the year of the 
reign of our sovereign lady Victoria, to wit, at the city aforesaid, 
in the county aforesaid, before A. B. and C. D. Esquires, and 
others their associates, justices of our said lady the Queen as- 
signed to keep the peace of our said lady the Queen in and for 
the said county, and also to hear and determine divers felonies, 
trespasses and other misdemeanors in the said county committed, 
one J. S., late of the township of , in the county of ; 
yeoman, then, and long before, being an inhabitant and residing 
in the township last aforesaid, in the county aforesaid, and a 
fit and able person to execute the office of high constable within 
the said county, at the said sessions, by the justices aforesaid 
in due manner, was then and there elected to be high constable 
of the said county, in the room and stead of one J. N. ; whereof 
the said J. S. afterwards, to wit, on the day and year aforesaid, 
at the township aforesaid, in the county aforesaid, had notice: 


nevertheless the said J. S. not regarding his duty in that, 


behalf, but contriving and intending the due execution of 
justice to hinder and prevent, afterwards, to wit, on the day 
and year aforesaid, at the township aforesaid, in the county 
aforesaid, unlawfully, wilfully, obstinately and contemptuously 
did refuse, and from thence continually, until the day of the 
taking of this inquisition, unlawfully, willfully, obstinately and 
contemptuously hath refused, and still doth refuse, to take upon 
himself and execute the said office of high constable within and 
for the county aforesaid, to wit, at the township aforesaid, in 
the county aforesaid, contrary to his duty in that behalf, in 
manifest contempt and delay of justice, against the form of the 
statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 


The above form, with a slight variation, will answer for 
petty constables also. 
CONSTITUTIONAL ACTS. 


By the imperial statute 14 G. IIL, c. 88, entitled, “An 
Act for making more effectual provision for the government 
of the province of Quebec, in North America,” it is enacted 
that the inhabitants of the said province of Quebec may have, 
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hold and enjoy, the free exercise of the religion of the church 
of Rome, subject to the king’s supremacy declared and 
established by the 1 Q. Eliz. over all the dominions and 
countries which then did, or thereafter should, belong to the 
imperial crown of this realm: and that the clergy of the said 
church may hold, receive and enjoy their accustomed dues 
and rights, with respect to such persons only as shall profess 
the said religion. § 5. And that it shall be lawful for his 
Majesty, his heirs or successors, to make such provision out 
of the rest of the said accustomed dues and rights, for the 
encouragement of the Protestant religion, and for the main- 
tenance and support of a Protestant clergy within the 
said province, as he or they shall from time to time think 
necessary and expedient. § 6. Provided that no person pro- 
fessing the religion of the church of Rome, and residing in 
the said province, shall be obliged to take the oath required 
by the said statute 1 Q. Hliz., or any other oaths substituted 
by any other act in the place thereof; but that every such 
person who by the said statute is required to take the oath 
therein mentioned, shall be obliged to take and subscribe 
the following oath, before the Governor, or such person in 
such court of record as her Majesty shall appoint. 


Form of the Oath. . 


I, A. B. do sincerely promise and swear, that I will be faith- 
ful and bear true allegiance to his Majesty King George, and 
him will defend to the utmost of my power, against all traitorous 
conspiracies and attempts whatsoever which shall be made 
against his person, crown and dignity ; and I will do my utmost 
endeavour to disclose and make known to his Majesty, his heirs 
and successors, all treasons and traitorous conspiracies and at- 
tempts, which I shall know to be against him or any of them ; 
and all this I do swear without any equivocation, mental 
evasion, or secret reservation, and renouncing all pardons and 
dispensations from any power and person whomsoever to the 
contrary. So help me God. 


And every such person who shall neglect or refuse to take 
the said oath, shall incur the penalties of the 1 Q. Eliz. 

§ 8. That in matters of controversy relative to property 
and civil rights, resort shall be had to the laws of Canada, 
as the rules for the decision of the same. 

§ 17. And that nothing herein contained shall extend, or 
be construed to extend, to prevent his Majesty, his heirs and 
successors from erecting, constituting and appointing such 
courts of criminal, civil ‘and ecclesiastical jurisdiction, as he 
or they shall think necessary and proper for the circumstances 
of the province. 
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By the imperial statute 18 G. IIL, c. 12, it is declared 
that the imperial parliament will not impose any duty or tax 
on any colony, except only for the regulation of commerce, 
the net produce of such duty or tax to be applied for the use 
of the colony in the same manner as duties imposed by the 
local legislature. 

By the imperial statute 31 G. III. c. 31, entitled, “‘ An 
Act to repeal certain parts of an act passed in the fourteenth 
year of his Majesty’s reign, entitled ‘An Act for making 
more effectual provision for the government of the province 
of Quebec in North America, and to make further provision 
for the government of the said province.’ ”’ after noticing 
that his Majesty had been pleased to signify, by his message 
to both houses of parliament, his royal intention to divide his 
province of Quebec into two separate provinces, to be called 
the province of Upper Canada, and the province of Lower 
Canada, certain provisions were thereby made for the 
division of the said province, and providing a separate 
legislature for each province. But as the two provinces have 
been since re-united by an act of the imperial legislature, 
and now again constitute but one province, it will be suffici- 
ent here to give the provisions of the act by which the 
‘re-union has been effected. | 

By imp. stat. 3& 4 V., c. 35, entitled, ““An Act to re-unite 
the provinces of Upper and Lower Canada, and for the govern- 
ment of Canada:”’ after reciting that it was necessary that 
provisions be made for the good government of the provinces 
of Upper Canada and Lower Canada, in such manner as 
might secure the rights and liberties and promote the 
interests of all classes of her Majesty’s subjects within the 
same, and that to this end it was expedient that the said 
provinces be re-united and form one province for the purposes 
of executive government and legislation: it is enacted, that 
it should be lawful for her Majesty, with the advice of her 
privy council, to declare or authorise the Governor-General 
. of the said two provinces to declare by proclamation that 
the said provinces, upon, from and after a certain day in such 
proclamation to be appointed, which day shall be within fif- 
teen calendar months next after the passing of this act, should 
form and be one province, under the name of the Province 
of Canada, and thenceforth the said provinces should consti- 
tute and be one province,! under the name aforesaid, upon, 
from, and after the day so appointed. § 2. Provided that 
so much of the 81 Geo. IIL, c. 81, as provides for con- 
stituting and composing a Legislative Council and As- 
sembly within each of the said provinces respectively, and 
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for the making of laws; and the whole of Lower Canada 
acts 1&2 V.,¢6.9;2& 3 V., ¢. 538; 1& 2 W. IV.,¢. 23, 
should continue in force until the union by proclamation, and 
should be repealed from that day, but not revive any former 
enactment by suchrepeal. § 38. After there-union there shall 
be within the province of Canada one Legislative Council and 
one Assembly, to be called the Legislative Council and Assem- 
bly of Canada, with power to her Majesty, by and with the 
advice and consent of such council and assembly, to make 
laws for the peace, welfare and good government of the pro- 
vince of Canada; such laws not being repugnant to this act, 
&c. § 4. Itshall be lawful for her Majesty, by an instrument 
under the sign manual, to authorise the Governor, in her 
Majesty’s name, by an instrument under the great seal of the 
province, to summon to the Legislative Council(a), such persons 
being not fewer than twenty, as her Majesty shall think fit, 
and from time to time in like manner to summon to the said 
council such other person or persons as her Majesty shall 
think fit, and every person so summoned shall thereby be- 
come a member of the Legislative Council; but no person 
shall be so summoned who shall not be of the full age of 21 
years, and a natural born subject, or naturalized by act of 
Parliament of Great Britain, or by the legislature of Upper 
or Lower Canada. § 5. Members to hold their seats for life, 
subject to the provisions hereinafter contained. § 6 autho- 
rises members to resign their seats. § 7. And if any 
Legislative Councillor shall be absent two successive sessions 
without permission of the Governor, or shall take the oath of 
allegiance to any foreign power, or do any act whereby he 
may become a subject or citizen of any foreign power, or 
become entitled to the rights or immunities of such, or shall 
become bankrupt or insolvent, or a public defaulter, or be 
attainted of treason, or convicted of felony or of any infamous 
crime, his seat shall thereby become vacant. § 8 Legislative 
Council to determine questions of vacancy, subject to an appeal 
to her Majesty. § 9. The Governor to appoint and remove 
the speaker. § 10. Ten members, including the speaker, to 
constitute a guorum ; and all questions to be decided by the 
majority, and the speaker to have a casting vote. § 11. Au- 
thorises the Governor from time to time, in her Majesty’s name, 
to summon and call together a Legislative Assembly. § 12. 
Upper and Lower Canada to be represented by an equal num- 
ber of representatives. § 13. County of Halton, in,Upper 


(a) The Legislative Council is now by the 19 & 20V., c. 140, made 
elective. 


25 


194  €onstitutional Acts. 


Canada, to be divided into two ridings, east and west, and each 
to berepresented by one member. § 14. County of Northum- 
berland, in Upper Canada, to be divided into two ridings, north 
and south, and each to be represented by one member. § 10. 
County of Lincoln, in Upper Canada, to be divided into two 
ridings, north, and south, each to be represented by one 
member. § 16. Every other county and riding in Upper 
Canada to be represented by one member. § 17. City of 
Toronto to be represented by two members. ‘The towns of 
Kingston, Brockville, Hamilton, Cornwall, Niagara, London, 
and Bytown, to be represented by one member. § 18. 
Every county in Lower Canada, which before the 1 & 2 V., 
ce. 9, was entitled to be represented, except the counties 
of Monmorency, Orleans, L’ Assomption, La Chesnaye, 
TP? Acadie, Laprairie, Dorchester, Beauce, to be repre- 
sented by one member. § 19. The counties of Montmor- 
ency and Orleans to be united and called the county 
of Montmorency. The counties of L’ Assomption and La 
Chesnaye to be united and called the county of Leinster ; 
and the counties of L’ Acadie and Laprairie to be united 
and called the county of Huntingdon ; and the counties of 
Dorchester and Beauce to be united and called the county of 
Dorchester ; and each of said counties to be represented by 
one member. § 20. Cities of Quebec and Montreal to be 
each represented by two members; and the towns of Three 
Rivers and Sherbrooke to be each represented by one mem- 
ber. § 21. Boundaries of cities and towns to be settled by 
the Governor: the parts adjoining and not included within 
such boundaries to be taken as part of the adjoining county 
or riding. § 22. Returning officers to be appointed by the 
Governor. § 23. No person obliged to execute such office 
for any longer term than one year, or oftener than once, 
unless otherwise provided by the legislature. § 24. Writs 
of election to be issued by the Governor within fourteen days 
after the sealing of the instrument, for calling together the 
assembly: directed to the returning officers, returnable 
within fifty days unless otherwise provided by the legislature : 
and writs in like manner to be issued in the case of any 
vacancy, returnable as above; and in case such vacancy 
shall happen by death of the member, or his being summoned 
to the council, the writ shall be issued within sé days after 
notice thereof left at the office of the proper officer for issuing 
the same. § 25. The Governor to fix the time and.place of 
holding the elections, giving not less than eight days’ notice 
thereof. § 26. The legislature authorised to alter the divi- 
sions and extent of the several counties, ridings, cities and: 
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towns, and to establish new divisions; and to alter the ap- 
portionment of representatives, and alter and regulate the 
apportionment of returning officers, and make provision for 
issuing and return of writs of election: provided that no bill 
be presented for her Majesty’s assent by which the represen- 
tation in the Assembly shall be altered, unless the second and 
third reading thereof in the cowneil and assembly shall have 
passed with the concurrence of two-thirds of the members for 
the time being of both houses; and unless addresses from 
both houses be presented to the Governor stating that such 
bill has been so passed. § 27. Until otherwise provided by 
the legislature, the laws in Upper Canada in -force at the 
time of passing this act, the laws of Lower Canada in force 
at the time of passing the 1 & 2 V., c. 9, relating to the 
qualification or disqualification of members (except the pro- 
perty qualification hereinafter provided,) and relating to the 
qualification and disqualification of electors, and to the oaths 
by them, and the powers and duties of returning officers, 
and the proceedings at such elections, and the period 
of continuance thereof, and relating to the trials of con- 
troverted elections, and vacating seats of members, shall 
be applied to elections of members for the province of 
Canada. § 28. No person shall be capable of being elected 
a member who shall not be legally or equitably seised as of 
freehold, for his own use, of lands or tenements held in free 
and common soccage ; or seised or possessed, for his own use, 
of lands or tenements held in fief or en roture, within the 
province of Canada, of the value of £500 sterling over and 
above all incumbrances; and every candidate, before he 
shall be capable of being elected, shall, if required by any 
other candidate, or by the returning officer, make the follow- 
ing declaration :— 


I, A. B., do declare and testify, that I am duly seised at law 
or in equity as of freehold, for my own use and benefit, of 
lands or tenements held in free and common soccage (or duly 
seised and possessed, for my own use and benefit, of lands or 
tenements held in fief or in roture (as the case may be) in the 
province of Canada of the value of five hundred pounds of 
sterling money of Great Britain, over and above all rents, mort- 
gages, charges or incumbrances charged upon or due or pay- 
able out of or affecting the same; and that I have not collu- 
sively or colourably obtained a title to or become possessed of 
the said lands and tenements, or any part thereof, for the pur- 
pose of qualifying or enabling me to be returned a member of 
the Legislative Assembly of the province of Canada. 


§ 29. False declaration to be deemed a misdemeanor, and 
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punished as false and corrupt perjury. § 30. It shall be lawful 
for the Governor for the time being to fix such place or places, 
within any part of the province of Canada, and such times 
for holding the first and every other session of parliament, 
as he may think fit; to be afterwards changed or varied, as the 
Governor may judge desirable and most consistent with 
general convenience and the public welfare, giving sufficient 
notice thereof; and also to prorogue the parliament and dis- 
solve the same by proclamation, or otherwise, whenever he 
shall deem it expedient. § 31. A session to be held once 
at the least every year, so that twelve calendar months shall 
not intervene between the last sitting in one session and the 
first sitting of the next: and every assembly shall continue 
for four years from the day of the return of the writs; sub- 
ject, nevertheless, to be sooner prorogued or dissolved by 
the Governor. § 32. The parliament to be convened for 
the first time within six calendar months after the re-union. 
§ 33. The assembly, at the first meeting after every general 
election, to elect one of their number to be speaker; and in 
case of his death, resignation, or removal, forthwith to elect 
another. § 34. Twenty members at the least, including the 
speaker, to constitute a quorum. All questions to be de- 
cided by the majority present, and the speaker to have a 
casting vote. § 35. No member of the council or assembly 
to sit or vote until he shall have taken and subscribed the 
following oath before the Governor, or some other person or 
persons by him authorised :— 

I, A. B., do sincerely promise and swear, that I will be 
faithful and bear true allegiance to her Majesty Queen Vic- 
toria, as lawful sovereign of the United Kingdom of Great 
Britain and Ireland, and of this province of Canada, dependent 
on and belonging to the said United Kingdom; and that I will 
defend her to the utmost of my power against all traitorous 
conspiracies and attempts whatever which shall be made 
against her person, crown and dignity; and that I will do my 
utmost endeavour to disclose and make known to her Majesty, 
her heirs and successors, all treasons and traitorous conspira- 
cies and attempts which I shall know to be against her or any 
of them; and all this I do swear without any equivocation, 
mental evasion, or secret reservation, and renouncing all par- 
dons and dispensations from any person or persons whatever 
to the contrary. So help me God. | 


§ 36. Affirmation may be made where authorised by law. 
§ 387. The Governor may, in her Majesty’s name, assent to 
or reserve bills for her Majesty’s pleasure. § 38. Bills as- 
sented to may be disallowed within two years. § 39. No 
reserved bill to be in force until the Governor, by speech or 
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message to both houses, or by proclamation, shall signify 
her Majesty’s assent. §40. Provision made for the appoint- 
ment of a Lieutenant-Governor by her Majesty, and a deputy 
or deputies by the Governor, with adequate powers. § 41. 
After the re-union, all legislative records to be in the Eng- 
lish language. § 42. All bills affecting ecclesiastical and 
Crown rights to be reserved and laid before the imperial 
parliament, and not assented to until thirty days after the 
same shall have been laid before both houses, nor in case 
either house shall present an address against such bills. § 
43. Provision for the regulation of colonial commerce. § 
44, And respecting the Courts of Appeal, Probate, Queen’s 
Bench, and Chancery, in Upper Canada; and Court of Ap- 
peal in Lower Canada. § 45. Powers, authorities, and 
functions of the government to be vested in and exercised 
by the Governor of the province of Canada, with the advice, 
or with the advice and consent of, or in conjunction with the 
Executive Council, or any member thereof, as may be ap- 
pointed by her Majesty for the affairs of the province; or 
by the said Governor individually and alone, in cases where 
the advice, consent, or concurrence of the Executive Council 
is not required. § 46. All existing laws in both provinces 
to remain in force, except in so far as repealed by this or 
any subsequent act of the legislature. § 47. The courts of 
civil and criminal jurisdiction within both provinces to re- 
main until otherwise provided. § 48. Provides for temporary 
enactments. § 49. Repeals the provisions contained in the 
3G. IV., c. 119, respecting the revenue claims of the two 
provinces. § 50. The revenue in future to form one con- 
solidated fund. § 51. Charged with the costs of collection. 
§ 52. £45,000 payable thereout to her Majesty, her heirs 
and successors, for defraying the expense of the several ser- 
vices in schedule A.; and during the life of her Majesty, 
and for five years afterwards, a further sum of £30,000, 
payable to her Majesty, her heirs and successors, for de- 
fraying the expenses in schedule B. § 53. The salaries of 
the Governor and of the judges to be as stated in schedule 
A., until altered by the legislature: but it shall be lawful 
for the Governor to abolish any of the offices named in sche- 
dule B., or to vary the sums appropriated therein, and any 
saving accruing from any such alteration in either of the 
schedules shall be appropriated as her Majesty may think 
fit: accounts in detail of the expenditure of the said sums of 
£45,000 and £30,000 shall be laid before both houses of the 
legislature within thirty days next after the beginning of the 
session after such expenditure made: provided, that not 
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more than £3,000 shall be payable at the same time, for pen- 
sions to the judges, out of the said sum of £45,000; and not 
more than £5,000 payable at the same time for pensions out 
of the said sum of £30,000: and a list of all such pensions 
shall be laid yearly before the legislature. § 54. During 
the time aforesaid, said sums of £45,000 and £30,000 
shall be accepted by her Majesty by way of czvil lst 
instead of territorial and other revenues now at the disposal 
of the Crown, and three-fifths of the nett produce of said ter- 
ritorial and other revenues shall be paid over to the conso- 
lidated revenue fund; and during the life of her Majesty, and 
for five years afterwards, the remaining two-fifths shall also 
be paid over to the said consolidated fund. §55. Consolida- 
tion of the revenues not to affect the payment out of the con- 
solidated fund of any sum or sums heretofore charged upon 
the rates and duties of either of the said provinces, for such 
time as shall have been appointed by the respective legisla- 
tures. §56, provides for the charges on the consolidated 
fund, in the following order: First—The expenses of collec- 
tion. Second—The annual interest of the public debt of the 
provinces of Upper Canada and Lower Canada at the time 
of the re-union. Third—Payments to the clergy of the 
United Church of Hngland and Ireland, and to the clergy 
of the Church of Scotland, and to ministers of other denomi- 
nations, pursuant to any law or usage. Fourth—The said 
sum of £45,000. Fifth—The said'sum of £30,000. Sixth 
—The other charges upon the rates and duties levied within 
the said province of Canada. §57. Subject to the above 
charges, the consolidated revenue fund to be appropriated by 
the legislature: provided, that all bills for appropriating 
such surplus, or for imposing any new tax or import, shall 
originate in the Legislative Assembly; to be first recommended 
in a message by the Governor. § 58. Authorises the Governor 
to constitute new townships, under the great seal. §59. The 
powers given to the Governor shall be exercised in conformity 
with her Majesty’s instructions and orders. § 60. The Mag- 
dalens may be annexed to the island of Prince Edward, at 
her Majesty’s pleasure. § 61. Interpretation clause. § 62. This 
act may be amended or repealed during the present session. 


SCHEDULE A. 


- 
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One Vice-Chancellor iccsgiias cinvbediue Shoe didesereadeh Te 1,125 
Lower Canada. 
Omerenitet! Justice, (Qtebecs sect e al cs. ssp eeae teas: 1,500 
Three Puisné Judges, Quebec, at £900 each ............ 2,700 
One Giiek Justice; Montieal eisvccect lected. sss -ce coeiigece's 1,100 
Three Puisné Judges, Montreal, at £900 each ....... - 2,700 
One resident Judge at Three Rivers..............-..essee0s 900 
One Judge of the Inferior District of St. Francis ....... 500 
One Judge of the Inferior District of Gaspé............... 500 


Pensions to the Judges, Salaries of the Attorneys and 
Solicitors-General, and Contingent and Miscellaneous © 
Expenses of Administration of Justice throughout 


the Provinediol'Carlada ls A ae ALA, 20,875 
£45,000 
SCHEDUDE B. 

Civil Secretaries ands their Offices... 0... ...ccenccsssevesces 8,000 
Provincial: Secretaries and their Offices ...............008- 3,000 
Recerver-General ‘and’ his’ Offer 3,000 
Inspector-General and his Office ........... Rae Cease. ae 2,000 
Wize eive Calin gue Vi SEES TA Ai REPO Ge 3,000 
Taare GEE VOTES, TOS BR i THR SRO AU AS YP al dy oh 2,000 
Thm orarityA creteey hoa Field 251 1 IMMA. WEES. dL eEK§ 700 
Bensioms in hue. ib aise. fet Od. Hgiwae yay he Waugh ads 5,000 
Contingent Expenses of Public Offices................00005 3,300 
£30,000 


By imp. stat. 17, 18 V., c. 118, power was given to the 
Provincial Legislature to alter the constitution of the Legis- 


lative Council. 


By provincial stat. 19, 20 V., c. V., 140 (reserved, and 
assented to 24th June, 1856, proclaimed 14th July, 1856,) 
the Legislative Council is made elective, and.to be composed 
of the present members thereof, and of forty-eight members 
to be elected as provided by the act, and to this end the act 
provides that the province shall be divided into forty-eight 
electoral divisions, twenty-four in Upper Canada and twenty- 
four in Lower Canada, as set forth in, Schedule A. to the 
act; no person shall be eligible to sit or vote as a Legislative 
Councillor unless he be a British subject by birth or natural- 
ization resident in Canada, of the full age of thirty years, 
and legally or equitably seised of real estate to the value of 
£2,000 currency, over and above all incumbrances, nor un- 
less his residence or property to the value aforesaid be within 
the limits of the electoral division for which he is elected. 

The other provisions of the act with respect. to the mode of 
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elections, qualification of voters, electoral divisions, &c., will 
be found under the general heads of ““Parlzamentary Repre- 
sentation”’ and *‘Elections.”’. 


CONTEMPT. 


A contempt is in legal meaning either an open resistance 
or insult to the power of a court of record, committed by 
any person in the face of the court, or disobedience to its 
rules, orders or Ais ocess, by a party who is not present in court 
—4 Bl. Com. 283; so, where abusive words are spoken to a 
justice of the peace ’in the execution of his office, whilst sitting 
as a magistrate, he may commit for the contempt; but if the 
words are spoken of him behind his back, the party can then 
only be indicted.— ft. v. Revel, 1 Str. 420. ‘A commitment 
by the sessions or fins court of record need not be under 
seal, as the memorial thereof, which may at any time be 
entered of record, is sufficient without any warrant.—l Hale, 
583, 584; but a justice cannot commit for contempt, except 
by warrant in writing—Mayhew v. Locke, T Taunton, 63 ; 
and unless the words be spoken under circumstances which 
render it probable they may prevent the due administration 
of justice, it will be safer for the magistrate to abstain from 
summary punishment and proceed by indictment, which will 
certainly lie for words addressed to him while in the discharge 
of his duty—Dikenson, @. S. 43; if, however, the party be 
imprisoned znstanter, the commitment must be for a time 
certain, and a commitment untel the defendant is discharged 
by due course of law is bad.— Rex v. James, 5 B. §& A. 894. 
It has been held that a commitment which charged the party 
generally with having insulted justices of the peace in the 
execution of their office, without specifying what he said or 
did, is sufficient—2 Barnard, 155; it is, however, in general 
advisable to describe the offence concisely but in substance as 
in an indictment.—Chitty, C.L. p. 112. A justice of the 
peace may commit for contempt while in the execution of 
his office out of the sessions, but the commitment must be by 
warrant in i iting and for a specified period.—Jones v. Glar- 
ford, Michs. 2 V., Cameron’s Digest, 544. 


Commitment for Contempt. 


Province or CANADA: 
County of 
to wit. 
Receive into your custody the body of C. D. herewith sent 
you by me A. W., Esquire, one of her Majesty’s justices of 
the peace in and for the said county, and convicted (or charged, 
as the case may be) by me, the said justice, with contempt ‘and 


' To the keeper of 


Conviction. 901 


indecent behaviour in my presence, by insulting and obstruct- 
ing me, the said justice, in the due execution of my office, as 
such justice as aforesaid, (and for saying, &c., in the presence and 
hearing of me, the said justice,) [here set forth the particulars, if the 
Justice shall think it necessary,| and him the said C. D. detain in 
your custody, in the gaol aforesaid, for the space of hours, 
to be computed from the hour of _ o’clock, in the forenoon of 
this present day of instant, for his contempt aforesaid, 
(or until he find two sufficient sureties for his appearance at 
the next general quarter sessions of the peace for the said 
county, to answer to the charge aforesaid, or be otherwise dis- 
charged by the due course of law.) Given under my hand 
and seal, at , in the said county, the day of 


CONVICTION. 


A conviction ought to be in words and figures at length. 
It ig not usual or necessary for the convicting justices to 
draw up a formal conviction in the first instance, im every 
case in which a penalty is inflicted, but to make minutes of 
the proceedings (without attending to the precise form) at 
the time of pronouncing the judgment, from which they 
may afterwards, if occasion require, make out a regular 
conviction ; nor is it necessary that it should be drawn up in 
due form, before the penalty is levied.— Paley on Con. 316. 
Even after an action brought, it seems that justices may 
draw up a conviction, and give it in evidence, by way of 
defence, provided the date is warranted in fact by the time 
when the conviction actually took place.—Massey v. Johnson, 
12 Hast. 82. 

When the statute prescribes a particular form of convic- 
tion, it’ must be exactly followed; but when it is merely 
directory, ‘‘that the justice be authorised or empowered to 
draw up the conviction in the form or to the effect following,”’ 
then the justice is not bound to any precise form of words, 
although it will be prudent for him to adhere to the form 
given, as nearly as possible, and pursue the words of the 
statute.—Pal. on Conv. 

In cases of ‘‘ summary conviction” the statute 16 V., c. 
178, s. 27, enacts that the several forms in the schedule to 
this act shall be deemed good, valid, and sufficient in law; 
for which see post title “‘ Summary Conviction.” 

A defendant is entitled to a copy of the conviction, and 
the justice is bound to give it him, if requested.—R. v. Mid- 
lum, Burr, 1720. But the justice is not thereby precluded 
from drawing up and returning a conviction in a formal 
shape ; for this last is to be taken as the only authentic record 
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of the proceedings.— ft. v. Barber, 1 Kast. 82; R. v. Allan, 
15 East. 332. 

A justice should, in all cases, return a conviction to the 
sessions, whether the party appeal or not, or whether an ap- 
peal is or is not given, in order that the Crown may not be 
deprived of its share of forfeitures.— 2. v. Haton, 2 T. £2. 285. 

By 4&5 V., ¢. 12, §1, every justice of the peace before 
whom any trial or hearing shall be had, under any law now 
or hereafter to be in force, imposing any fines, forfeitures, 
penalties or damages upon the defendant or defendants in 
case of convictions, shall make a due return thereof in 
writing, under his hand, to the next general quarter sessions 
for the district in which such conviction shall take place, and 
of the receipt and application by him of the moneys received 
from any such defendant or defendants; and in case such 
convictions shall have taken place before two or more justices, 
each justice joining in such conviction shall make an immediate 
return thereof, as nearly as possible in the form set forth in 
the annexed schedule; and the justices to whom any such 
moneys shall be afterwards paid shall make a return of the 
receipts and application thereof to the next general quarter 
sessions, to be filed by the clerk of the peace with the records 
of his office. § 2. In case any such justice shall neglect or 
refuse, or shall make a false, partial, or incorrect return, or 
shall wilfully receive a larger amount of fees than by law is 
authorised, then he shall forfeit and pay £20, with full costs 
of suit, to be recovered by any person in any court of record 
in Canada West; one moiety to be paid to the party suing, 
and the other to the Receiver General, for the use of the 
province. § 5. Penalties to be sued for within six months 
after cause of action, and tried in the district where such 
penalties accrued; and in case of verdict for the defendant, 
or non-suit, or discontinuance, the defendant shall recover 
full costs. § 4. Clerk of the peace, within seven days after 
the general quarter sessions shall have first adjourned, shall 
publish said returns in one public newspaper in the district, 
and fix up a schedule of such returns in the court house and 
some conspicuous place in his office, and the same to continue 
fixed up until the end of the next general quarter sessions; and 
for every schedule so made and exhibited he shall be entitled 
to the fee of one pound, besides the expense of publication, 
in his accounts with the district. § 5. Clerk of the peace, 
within twenty days after the end of each quarter sessions, 
shall transmit to the Inspector-General a true copy of all such 
returns within his district.. § 6. Justices of the peace not 
exonerated from duly returning convictions to the general 
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Cororter, 9.03 


quarter sessions, as by law required. § 7. Actnot to prevent 
any person aggrieved from prosecuting by indictment. § 8. 
Sheriff required to transmit: quarterly, to the Inspector- 
General, an account of fines, or to be liable to the same 
penalty as justices. § 9. Act limited to Upper Canada. 


SCHEDULE TO WHICH THIS ACT REFERS. 


Returns of Convictions made by me (or us, as the case may be) in 
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Justice, C. or D. 
Convicting Justices. 


A. B. Convieting 
| 
| (as the case may be.) 


\ 


See also post title ‘“* Summary Conviction.” 


CORONER. 


The court of the coroner is a court of record, to enquire. 
when any one dies in prison, or comes to a violent or sudden 
death, by what manner he came to his end, and this he is 
only entitled to do super visum corporis, (upon view of the 
body).—4 Inst. 271; Hale’s P. C. 53. The coroner’s duty 
being partly judicial, it cannot be executed by deputy.— 
Impey, O. C. 473. 

By stat. 4 Ed. I., c. 2, called the statute de officio coronatoris, 
which enacts, ‘that the coroner, upon information, shall go 
to the place where any be slain, or suddenly dead, or 
wounded, and shall forthwith command four of the next 
towns, or five, or six, to appear before him in such a place ; 
and when they are come, the coroner upon the oath of them, 
shall enquire if they know where the person was first slain, 
whether it were in any house, field, &c., and who where 
there. Likewise it is to be enquired, who were culpable 
either of the act or of the force, and who present, and of 
what age they be, (if they can speak, and have discretion,) 
and as many shall be found culpable by the inquest shall be 
commited to gaol; and such as shall be found there, and be 
not culpable, shall be attached until che coming of the justices, 


and their names shall be written in the rolls. If any man 
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be slain suddenly, which .is found in the fields, or in the 
woods, first it is to be seen whether he were slain in the same 
place or not, and if he were brought there they shall do as 
much as they can to follow their steps that brought him ; it 
shall be enquired also, if the dead person were known, and 
where he lay the night before. And if any be found culpable 
of the murder, the coroners shall go to his house and enquire 
what goods he hath, and what corn he hath in his grange; 
and if he be a freeman, they shall enquire how much land he 
hath, and what it is worth yearly, and what crop he hath 
upon the ground. And they shall cause all the land, corn, 
and goods to be valued, and delivered to the townships, which 
shall be answerable before the justices; and likewise of his 
freehold, how much it is worth yearly, and the land shall 
remain in the King’s hands until the lords of the fee have 
made fine for it. And these things being enquired, the body 
shall be buried.”’ § 1. 

‘‘In like manner it is to be enquired of them that be 
drowned, or suddenly slain, whether they were drowned, slain, 
or strangled, by the sign of the cord about their necks, or 
any other hurt found upon their bodies; and if he were not 
slain, then ought the coroner to attach the finder and all 
others in the company. A coroner also ought to enquire of 
treasure found, who were the finders, and who is suspected 
thereof ; and that may be perceived where one liveth riotously 
haunting taverns, and hath done so of long time, hereupon 
he may be attached for this suspicion by four, or six, or more 
pledges. Also all wounds ought to be viewed, the length, 
breadth and deepness, and with what weapons, and in what 
part of the body the wound is; and how many be culpable, 
and how many wounds there be, and who gave the wound : 
all which things must be enrolled in the roll of the coroners. 
Concerning horses, boats, carts, &c., whereby any are slain, 
they shall be delivered unto the towns, as before is said. 
If any be suspected of the death of a man, being in 
danger of life, he shall be taken and imprisoned. In like 
manner hue-and-cry shall be levied on all murderers, burglars, 
and for men slain, or in peril of death ; as is used in Hngland, 
and all shall follow the hue and steps as near as can be; and 
he that doth not, and is convict, shall be attached to be afore 
justices of the gaol.” § 2. 


Of Sudden, Violent Deaths, which are all within the 
Coroner's Office to enquire, and Inquisitions. 


Sudden, violent deaths, are of these kinds :—1. By the 
visitation of God:—2. By misfortune, where no other had 
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a hand in it; as if a man fall from a horse or cart. 3. By 
his own hand, as felo de se. 4. By the hand of another, where 
he is known, whether by murder, manslaughter, se defend- 
endo, or per infortunium.—2 Hale, P. C. 62. 

Coroners are not to obtrude themselves into private 
families, where there is no pretence. for supposing that the 
deceased died otherwise than by a natural death.—11 Hast. 
231. 

1. The dying suddenly is not to be understood of a fever, 
apoplexy, or other visitation of God, for then the coroner 
might be sent for in every case.-—Umfr. 208. If the in- 
quisition find that he died by visitation of God, there is no 
more to be done, only the inquisition, together with the 
examination, are to be returned to the next gaol delivery. 

2. If the inquest find the death per infortuniwm simply, 
as a fall, &c., then the coroner is to take examination, and 
return the same, with the inquisition, to the next gaol delivery, 
and to enquire of the deodand and the value, and in whose 
hands, and to seize and deliver the same to the township, to 
be answerable for the same to the King.—4 Hd. 1. 

3. If the inquest find a man felo de se, who is one that 
puts an end to his own existence, or commits any unlawful 
malicious act, the consequence of which is his own death : as, 
if attempting to kill another, he runs upon his antagonist’s 
sword ; or shooting at another, the gun bursts and kills him- 
self; they ought to find the speczal matter, and also what goods 
and chattels he had, of what value, and seize and deliver the 
same to the township, to be answerable to the King, or his 
almoner, or the lord of the franchise, to whom they belong, 
and shall bind over the first finder of the body to next gaol 
delivery.—2 H. P. C. 62. 

4. If a party be slain, and the felon is not known, they 
are to find their inquisition accordingly, and shall bind over 
the first finder of the body to the next gaol delivery, and 
return his examinations, together with his inquisitions.—2 
Ble ei Ge G8: 

5. But if the person was slain, and the party that did it was 
known, and the inquisition found him guilty of the death, or 
that he died by his own hand, there were these proceedings, 
viz :—The inquest were also to enquire of all that were pre- 
sent, aiding and abetting; they shall also enquire of all 
accessories before the fact; but they cannot enquire of ac- 
cessories after the fact. If they find him guilty, as princi- 
pal, or accessory before the fact, they shall enquire whether 
he fled for the same ; if the inquisition find that he fled, it 
isa forfeiture of his goods; but they cannot be seized before 
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he be convicted of the felony.—1 R. 77. ¢.3; 2H. P. C. 
63. 

If the persons that are found guilty by the inquest be 
taken, the coroner may and must commit them to the sheriff, 
(a) and he is to send them to the gaol; but if they be not 
found he is not to proceed to outlawry, but return his inqui- 
sition to the next gaol delivery, and the justices of gaol 
delivery are to proceed against the offenders if in gaol; if 
not, then to certify the inquisition into the King’s Bench, 
and then process of outlawry to go against them upon that 
inquisition.—4 Hd. I.; 8H. Vil. c.1; 2H. P. C. 64. 

It is clearly agreed that the inquest shall be taken on the 
view of the body, and that an inquest otherwise taken by 
the coroner is void.—2 Haw. P. C.c. 9, § 23. But when 
the body cannot be found, or is so putrefied that a view 
would be of no service, the coroner, without a special com- 
mission, cannot take the inquest; but in such cases it shall 
be taken by justices of the peace, or other justices autho- 
rised, by testimony of witnesses.— Vent. 352; Haw. P. C. 
c. 9, § 25. It is an indictable offence to bury the body be- 
fore, or without, sending for the coroner.—1 Salk. 37T. 
And a coroner may, within a convenient time, take up a dead 
bedy out of the grave, in order to view it and hold an in- 
quest. ‘The coroner may enquire of accessories before the 
fact, but not of accessories after the fact. 

Where there is no pretence for supposing that the deceas- 
ed died otherwise than by a natural death—for instance, if 
he died of fever, apoplexy, or other visitation of God—an 
inquisition ought not to be held.— Umfr. 208. ‘The coroner 
ought also to enquire of the death of all persons who die in 
prison, that it be known whether they die by violence or 
any unreasonable hardships; for if prisoner, by the duress 
of the gaoler, come to an untimely death, it is murder in the 
gaoler.—3 Inst. 52, 91. And this inquest upon prisoners 
ought to consist of a party jury—that is, six of the prisoners 
(if so many there be), and six of the next ville or parish not 
prisoners.— Umfrev. 212, 218. 


Of Crimes. 


The crimes which are likely to come under the cognizance 
of a coroner, and the law thereon, are fully set forth under 
the title ‘‘ Homicide,’ with the exception of the crime of 
Felonia de se, or suicide ; which is committed when a person 


_(a) The modern practice is to commit the prisoner to the common gaol 
direct, for which see the form of such commitment—posi, 
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of the age of discretion and compos mentis, kills himself by 
stabbing, poison, or any other way.—1 Hale, P.C. 411. If 
he lose his memory by sickness, infirmity or accident, and 
kills himself, he is not felo de se, neither can he.be said to 
commit murder upon himself or any other. It is not every 
melancholy or hypochondriacal distemper that denominates a 
man non compos mentis, for there are few who commit this 
offence but are under such infirmities, but it must be such an 
alienation of mind that renders them to be madmen, or fran- 
tic, or destitute of the use of reason. A lunatic killing him- 
self in a fit of lunacy is not felo de se; butif he kills himself 
in a lucid interval he is felo de se.-—1 Hale, P. C. 412. If 
a man voluntarily give himself a mortal wound, and die 
within a year and a day of that wound, he is felo de se, and he 
cannot purge the crime nor the forfeiture inflicted by the 
law, by his repenting what he had done.—Jd. 411. It must 
be simply voluntary and with an zntent to kill himself. If 
A., to prevent a gangrene beginning in his hand, doth, with- 
out advice, cut off his hand, by which he dies, he is not 
thereby felo de se ; for though it was a voluntary act, yet it 
was not with an intent to kill himself.—/b. 412. A felo de 
se shall be buried in the highway, with a stake driven 
through his body.—4 Bl. Com. 190. This barbarous cus- 
tom has, however, been repealed in England, by statute 4 
G. IV. The forfeiture of felo de se is of goods and chattels 
only.—1 Hale, P. C. 418. 


Of Deodands. 


A deodand is where any man kills himself, or is by misfor- 
tune slain by a horse, cart, or any other thing that moveth 
to his death, then the thing which is the cause of, or moved 
to his death shall be forfeited to the King.—JZill. Pr. Reg. 
607. No deodand is due when an infant, under the age of 
_ discretion, is killed by a fall from a cart, or horse, or the 
like, not being in motion.—1 Hale, 422. But if a horse, or 
ox, or other animal, of his own motion kill, as well an infant 
as an adult, or if a cart run over him, they shall in either 
case be forfeited as deodands. Where a thing not 2m mo- 
tion is the occasion of death, that part only which is the 
immediate cause is forfeited; as, if aman climbing up the 
wheel of a cart, and is killed by falling from it, the wheel 
alone is a deodand ; but whérever the thing is in motion, not 
only that part-which immediately gives the wound, (as the 
wheel which runs over the body) but all things which move 
with it, and help to make the wound more dangerous, as 
the cart and loading, are deodand.—1l Haw. P. C. c. 206. 
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Where the act of one Coroner shall be as effectual as af done 
by all. 


Wherever coroners are authorised to act as judges, as in 
the taking of an inquisition of death, the act of any one of 
them who first proceeds in the matter, is of the same force 
if all had joined in it.—1l Hale, P. C. 56. But it is said, 
that after such proceeding by any one of them, the act of 
any other will be void.—J/d. 59. Also, it is certain that 
when coroners are empowered to act only ministerially, as 
in the execution of a process directed to them upon the 
default or incapacity of the sheriff, all their acts will 
be void, wherein they do not all join. Staunf. P. C,, 
53, a. One coroner may execute the writ, as in the 
case of an exigent; but if there be more coroners than one 
for the county, the return must be in the name of all.—2 
Hale, P. C. 56. The taking of an inquisition cannot be 
done by deputy.—2 Hale, P. C. 58,60. In the case of pro- 
cess to coroners upon any disability in the sheriff, the sheriff 
is no longer considered as an officer of the court in that suit ; 
and the coroners may do all such lawful acts as the sheriff 
himself might have done, and they may take the posse com?- 
tatus.—Hob. 85. If the sheriff be sued, the writ is to be 
directed to the coroners.—Jmpey. 490. If there be above 
two coroners in a county, and a writ be directed to the coro- 
ners though one die, the others may execute; but if one 
only survive, he can neither execute nor return the writ till 
another be made.—2 Hale, P. C. 56. Where the sheriff and 
coroners of particular places and liberties, have been all 
challenged, in all cases elisors have not been appointed, but 
venires have been directed to the sheriff of the county at 
large, to summon a jury from the next adjacent visne ; and 
two elisors at least ought to be appointed.—Bendl. 23; Dy. 
867. The same challenges that may be made to the sheriff, 
may also be made to the coroners; in which case, if all the 
coroners be challenged, the venive may then be awarded to 
elisors, who are always chosen and appointed by the court, 
by rule, to return the jury. 

By 12 V. c. 81, § 186, one or more coroners shall and 
may be appointed for every city and town incorporated under 
the authority of this act. 


fis Duties by Provincial Statute. 


By 4&5 V., co: 24, s. 4, it is enacted that every coroner 
upon any inquisition taken before him whereby any person 
shall be indicted for manslaughter, or murder, or accessory 
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to murder before the fact, shall, in the presence of the party 
accused, if he can be apprehended, put in writing the evi- 
dence given to the jury before him or as much thereof as 
shall be material, giving the party accused full opportunity 
of cross examination, and shall have authority to bind by 
recognizance all such persons as know or declare any thing 
material touching the said manslaughter or murder, or the 
sald offence of being accessory to murder, to appear at the 
next court of oyer and terminer or gaol delivery, or other 
court at which the trial is to be, then and there to prosecute 
or give evidence against the party charged; and every such 
coroner shall certify and subscribe the same evidence and all 
such recognizances, and also the inquisition hefore him taken, 
and shall deliver the same to the proper officer of the court in 
which the trialis to be, before or at the opening of the court. 

§ 5. That when any person shall be committed for trial 
by any coroner it shall be lawful for such prisoner, his 
counsel, attorney or agent, to notify the coroner that he will, 
so soon as counsel can be heard, move her Majesty’s court 
of superior jurisdiction, or one of the judges thereof, for an 
order to the coroner to admit such prisoner to bail, where- 
upon it shall be the duty of such coroner, with all convenient 
expedition, to transmit to the office of the clerk of the crown, 
close, under hand and seal, a certified copy of all informa- 
tions, examinations, and other evidences touching the offence 
wherewith such prisoner shall be charged, together with a 
copy of the warrant of commitment and inquest, if any such 
there be, and that the packets containing the same shall be 
handed to the person applying therefor in order to such 
transmission, and it shall be certified on the outside thereof 
to contain the information touching the case in question. 

§ 6. That upon any application to her Majesty’s Court of 
Superior Criminal Jurisdiction, the same order touching the 
prisoner being bailed or continued in custody shall be made 
as if the party was brought up on habeas corpus. 

§ 7. If any coroner shall neglect, or offend against this 
act, it shall be lawful for the court to whose officer such 
examination, &c., ought to have been delivered, in a sum- 
mary way to set such fine upon such coroner as the court 
shall think meet 

By 7 V., ¢.5, § 5, the coroner presiding at any inquest 
on any body found publicly exposed and unclaimed by any 
bona fide friend or relation, shall give notice thereof to the 
inspector of anatomy of the locality, if there be any, failing 
which, he shall cause the body to be interred as has been 
heretofore customary. 
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By 10 & 11V., c. 14, § 19, the coroner is to return a list 
of inquests and findings of juries to the Board of Registra- 
tion and Statistics, on or before the Ist day of January 

earl 

By 13 & 14 V., c. 56, entitled “An act to amend the law 
respecting the office of coroner,” it is enacted by § 1, that 
from and after the passing of this act, no inquest shall be 
holden on the body of any deceased person by any coroner, 
until it has been first made to appear to such coroner that 
there is reason to believe that such deceased person came to 
his death under such circumstances of violence or unfair 
means, or culpable or negligent conduct, either of himself or 
of other, as require investigation, and not through any mere 
accident or mischance: provided always, that an inquest 
shall be holden on the body of any person who shall die 
while in confinement in the provincial penitentiary. 

§ 2. That upon the death of any prisoner or any lunatic 
confined in any lunatic asylum, it shall be the duty of the 
warden, gaoler, keeper or superintendent of any penitenti- 
ary, gaol, prison, house of correction, lock-up house, or 
lunatic asylum, in which such prisoner or lunatic shall have 
died, immediately to give notice of such death to some coro- 
ner of the county or city in which such death shall have 
taken place, and thereupon such coroner shall proceed forth- 
with to hold an inquest upon the body of such deceased 
prisoner or lunatic. 

§ 3. That if any person, having been duly summoned as a 
juror or witness to give evidence upon any coroner’s inquest, 
shall not, after being openly called three times, appear and 
serve as such juror, or appear and give evidence on such 
inquest, every such coroner shall be empowered to impose 
such fine upon any person so making default as he shall 
think fit, not exceeding twenty shillings; and every such 
coroner shall make out and sign a certificate, containing the 
name, residence, trade or calling of such person so making 
default, together with the amount of the fine imposed, and 
the cause of such fine, and shall transmit such certificate to 
the clerk of the peace in the county in which such defaulter 
shall reside, on or before the first day of the quarter sessions 
of the peace then next ensuing for such last mentioned 
county, and shall cause a copy of such certificate to be served 
upon the person so fined, by leaving it at his residence 
within a reasonable time after such inquest; and all fines 
and forfeitures so certified by such coroner shall be estreated, 
levied and applied in like manner, and subject to the like 
powers, provisions and penalties in all respects as if they 
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had been part of the fines imposed at such quarter sessions : 
provided always, that nothing herein contained shall be con- 
strued to affect any power now by law vested in any coroner 
for compelling any person to appear and give evidence before 
him on any inquest or other proceeding, or for punishing any 
person for contempt of court, in not so appearing and giving 
evidence, or otherwise. 

§ 4. That no inquisition found upon or by any coroner’s 
inquest, nor any judgment recorded upon or by virtue of any 
such inquisition, shall be quashed, stayed or reserved (a) for 
want of the averment therein of any matter unnecessary to be 
proved, nor for the omission of any technical word or words 
of mere form or surplusage, and in all such cases, and all 
others of technical defect, it shall be lawful for either of the 
superior courts of common law, or any judge thereof, or any 
judge of the assize or gaol delivery, if he shall think fit, upon 
the occasion of any such inquisition being called in question 
before them or him, to order the same to be amended, and 
the same shall be amended accordingly. 

§ 5. That whenever upon the summoning or holding of any 
coroner’s inquest, it shall appear to the coroner that the 
deceased person was attended at his or her death, or during 
his or her last illness by any legally qualified medical practi- 
tioner, it shall be lawful for the coroner to issue his order in 
the form in the schedule hereunto annexed, for the attend- 
ance of such practitioner as a witness at such inquest; and 
if it shall appear to the coroner that the deceased person 
was not attended immediately at or before his or her death 
by any legally qualified medical practitioner, it shall be Jaw- 
ful for the coroner to issue such order for the attendance of 
any legally qualified medical practitioner being at that time 
in actual practice in or near the place where the death has 
happened; and it shall be lawful for the coroner, either 
in his order for the attendance of the medical witness, 
or at any time between the issuing of such notice and the 
termination of the inquest, to direct the performance of 
a post mortem examination, with or without an analysis 
of the contents of the stomach or intestines, by the medical 
witness or witnesses who may be summoned to attend at any 
inquest: provided that if any person shall state upon oath 
before the coroner, that in his or her belief the death of the 
deceased individual was caused partly or entirely by the 
improper or negligent treatment of any medical practitioner 
or other person, such medical practioner or other person 


(a) So in the act: should be “reversed.” 
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shall not be allowed to assist at the post mortem examination 
of the deceased. 

§ 6. That whenever it shall appear to the majority of the 
jurymen sitting at any coroner’s inquest, that the cause of 
death has not been satisfactorily explained by the evidence 
of the medical practitioner or other witness or witnesses 
who may be examined in the first instance, such ma- 
jority of the jurymen are hereby authorised and em- 
powered to name to the coroner, in writing, any other 
legally qualified medical practitioner or practitioners, and 
to require the coroner to issue his order, in the form 
hereinbefore mentioned, for the attendance of such last 
mentioned medical practitioner or practitioners, as a witness 
or witnesses, and for the performance of such post mortem 
examinations as in the fifth section of this act mentioned, 
whether such examination has been before performed or not ; 
and if the coroner, having been so required, shall refuse to 
issue such order, he shall be deemed guilty of a misdemeanor, 
and shall be punishable by fine not exceeding £10, or by 
imprisonment not exceeding one month, in the discretion of 
the court trying such offence, or by both, as to the said 
court shall seem fit. 

§ 7. That where any legally qualified medical practitioner 
has attended upon a coroner’s inquest, in obedience to any 
such order as aforesaid of the coroner, the said practitioner 
shall receive for such attendance, if without a post mortem 
examination, £1 5s.; if with a post mortem examination, 
without an analysis of the contents of the stomach or intes- 
tines, £2 10s. ; if with such analysis, £5; together with the 
sum of 1s. per mile, for each mile he shall have to travel in 
going to and returning from such inquest, such travel to be 

‘proved by his own oath to the said coroner, who is hereby 
authorised and empowered to administer the same; and the 
coroner is hereby required and commanded to make his 
order on the treasurer of the county in which such inquest 
shall be holden, in favour of such medical practitioner or 
practitioners, for the payment of such fees or remuneration, 
and such treasurer is hereby required and commanded to 
pay the sum of money mentioned in such order of the 
coroner, to the medical witness therein mentioned, out of 
any funds he may then have in the county treasury. 

§ 8. That where any order for the attendance of any 
medical practitioner as aforesaid, shall have been personally 
served upon such practitioner, or where any such order not 
personally served shall have been received by any medical 
practitioner as aforesaid, or left at his residence in sufficient 
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time for him to have obeyed such order, and in every case 
where such medical practitioner has not obeyed such order, 
he shall for such neglect or disobedience forfeit the sum of 
£10, upon complaint made thereof by the coroner or any 
two of the jury holding such inquest, before any two justices 
of the peace of the county where the inquest was held, or 
the county where such medical practitioner resides; and 
such two justices are hereby required, upon such complaint, 
to proceed to the hearing and adjudication of the same; 
and if such medical practitioner shall not shew to the said 
justices a good and sufficient reason for not having obeyed 
such order, to enforce the said penalty by distress and sale 
of the offender’s goods, as they are empowered to proceed 
by any statute for the summary enforcement of any penalty 
or forfeiture. 
§ 9. That this act shall be in force in Upper Canada. 


Schedule to which this act refers. 


Coroner’s inquest at , upon the body of . By vir- 
tue of this my order, as coroner for , you are required to 
appear before me and the jury, at » oD. the day of 

aoe o’clock, to give evidence touching the cause of 
death of , (and then add, when the witness is required to make 
or assist at a@ post mortem examination,) and make or assist in 
making a post mortem examination of the body, with (or with- 
out) an analysis, (as the case may be), and report thereon at the 
said inquest. 
(Signed) Coroner. 

By 20 V., c. 36, coroners are required to hold inquisitions 
in cases of fire occurring within any city or incorporated 
town, or incorporated village within their jurisdiction. See 
title ‘* ures.” 


Of discharging the Coroner, and for what misdemeanors 
punished. 


The coroner in this province holds his office during her 
Majesty’s pleasure, and is therefore removable at any time 
upon just cause shewn. 

By stat. 8 H. VIL. “If any coroner be remiss, and make 
not inquisition upon the view of the body slain or murdered, 
he shall forfeit for every default 100s.” 

And by 1 H. VIII. it is enacted, “ that if any coroner 
shall not endeavour himself to do his office upon any person 
dead by misadventure, he shall forfeit 40s.” 

Also, by 8 H. VII. it is enacted, ‘‘that if any coroner do 
not certify his inquisition, he shall forfeit 100s.” 
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By the 1 and 2 P. & M., ¢. 18, § 5, every coroner, upon 
any inquisition before him found, whereby any person shall 
be indicted for murder or manslaughter, or as accessory 
before the offence committed, shall put in writing the effect 
of the evidence given to the jury before him, being material; 
and shall bind over the witnesses to the next general gaol 
delivery to give evidence; and shall certify the evidence, the 
recognizance, and the inquisition or indictment before him 
taken and found, at or before the trial, on pain of being 
fined by the court. 

The inquisition so returned by the coroner must be en- 
grossed on parchment, indented at the top, and be an exact 
copy of that signed by the jurors, and in words at length ; 
and such return is to be made under his hand and seal only, 
with the name of his office.— Umfrev. 312. 

He is to return his inquisition at the next gaol delivery; 
and because he did not, the court discharged him, and set a 
fine of £100.—R. v. Ld. Buckhurst, Keb. 208, Pl. 81. 

By stat. 25 G. Ul. “If any coroner, who is not appointed 
by virtue of an annual election or nomination, or whose of- 
fice of coroner is not annexed to any other office, shall be 
lawfully convicted of extortion, or wilful neglect of his duty, 
or misdemeanor in his office, it shall be lawful for the court 
before whom he shall be convicted, to adjudge that he shall 
be removed from his office.”’ 

This statute is only in furtherance of the powers which 
before existed for their removal. 

By stat. 1 H. VIII. justices of assize, and justices of 

eace within the county, have power to inquire of, and pun- 
ish the defaults of coroners. 


Coroner’s Fees. 


By 8 V., c. 38, § 1, justices of the peace, at the general 
quarter sessions in July (1845), are required to frame a 
table of fees for all services now rendered in the administra- 
tion of justice, and for district purposes, by any sheriff, 
coroner, clerk of the peace, &c.; and the several clerks of 
the peace shall forthwith transmit such table to the clerk of 
the crown, at Toronto, to be laid before the justices of the 
court of Queen’s Bench, and such judges are authorised by 
rule in term, from time to time, to appoint the fees to be 
taken by such officers accordingly. § 5. The district trea- 
surer is required to pay such fees, when duly allowed by 
magistrates in quarter sessions, in the order prescribed by 
the 59 § of 4& 5 V., ¢. 10. 
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Table of Fees. 


Coroner's Fees as established by the Judges under the 
8 V., ¢. 38. 


Precent.to, summan sjuryy ster acest seals lhe ba AB. &3 £0 2 6 
Tp apelin oa } [ut ye. aay tss dselehs dence gebett ss 0 5 O 
Summons.for witnesses each ..2..ccelscecceccascasloscs Ors bis 
Information or examination of each witness ......... 0 1 3 
LOeINgS 6Vveryrecosezatiog tagilts+..c ts. star scses cesses 0 25.6 
Necessary travel to take an inquest, per mile ...... GO PAO 
Taking inquisition and making return ............... gad Bald) 
Foxe rye WALA tad, OPIN SRS A A 0 5 0 


Norr.—The costs of inquisitions are by the 9 V., c. 58, chargeable (with 
other costs relative to the administration of justice) on the public revenue, 
and by order in council are to be rendered in duplicate to the treasurer of 
the county during the sittings of the Court of Quarter Sessions, or within 
three days thereafter, and verified by affidavit. See further under title 
*“*Costs.” 


Jurors Fees. 


The law makes no provision for the payment of any fees 
to jurors. 


Proceedings by the Coroner. 


When the coroner receives notice of a violent death, casu- 
alty, or misadventure, which regularly ought to be given 
from the peace officer of the parish, place or township, where 
the body lies dead, he is then to issue his precept, or war- 
rant, to summon ajury to appear ata particular time and 
place named, to enquire when, how, and by what means the 
deceased came by his death; which warrant is directed to 
the peace officers of the parish, place or precinct, where the 
party lies dead. 


Form of the Warrant. 


~ Province oF CANADA: 


County of , 2 To the constables and peace officers of the 
to wit. township of , Inthe county of 
By virtue of my office, these are in her Majesty’s name to 


| charge and command you, that on sight hereof, you summon 
and warn twenty-four able and sufficient men of your town- 


ship, personally to be and appear before me, on the 

day of at o’clock in the forenoon of the same day, at 
the house of A. B., called or known by the name or sign of 
the , situate in the said township, then and there to do 
and execute all such things as shall be given them in charge, 
on behalf of our sovereign lady the Queen, touching the death of 
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R. F., (a) and for so doing, this shall be your sufficient warrant ; 
and that you also attend at the time and place above mention- 
ed, to make a return of the names of the persons whom you 
shall have so summoned, and further, to do and execute such 
other matters as shall be then and there enjoined on you. 
And have you then and there this warrant. Given under my 


hand and seal, this day of bet We bili 
G. H. dab, 


Coroner. 


If there be not sufficient jurors in the place, the coroner 
may summon them from the adjoining township or parish.— 
Impey, 512. 

The coroner should furnish a sufficient number of blank 
summonses to the constable, for service by him upon the 
jurors, pursuant to the above warrant. 


Form of the Summons. 


PROVINCE OF CANADA: 
County of ,?To R.M., of the township of , in the 
to wit. county of , yeoman. 
By virtue of a warrant, under the hand and seal of G. H., 
gentleman, one of her Majesty’s coroners for the said county, 
you are hereby summoned to be and appear before him as a 


juryman, on the day of at of the clock in the 
forenoon of the same day, at the house of known by the 
sign of the in the township of in the said county, 


then and-there to inquire in her Majesty’s name touching the 
death of R. F., and further to do and execute such other mat- 
ters and things as shall be then and there given you in charge, 
and not to depart without leave. Herein fail not, at your peril. 
Dated the day of 18 

E. F., Constable. 


On the day appointed, the coroner attends, and having 
received the return of the jurors, and precept, &c., the first 
thing he does, is to direct the officer to open the court by 
proclamation, viz., by proclaiming ‘“Oyez” three times, 
and to repeat after him as follows :— 

«You, good men of this county, summoned to appear here 
this day, to inquire for our sovereign lady the Queen, when, 
how and by what means R. F. came to his death, answer to 
your names as you shall be called, every man at the first call, 
upon the pain and peril that shall fall thereon.”’ 

The coroner then proceeds to call over the jury by name, 
marking the names of such as appear in the list. There 


_ (2) Or if unknown then say “of a man (or woman), male, or female, 
infant child, whose name is unknown.” 
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must be twelve at the least to constitute a jury, but it is usual 
to swear thirteen or more; the jurors then proceed to elect 
their foreman; when done, he is called to the book and sworn 
first, the coroner at the same time saying to the rest of the 
Jurors, ‘‘ Gentlemen, hearken to your foreman’s oath: for the 
oath he is to take on his part you are severally to observe 
and keep on your part.”’ : 


Foreman’s Oath. 


‘You shall diligently inquire and true presentment make ot 
all such matters and things as shall be here given you in charge 
on behalf of our sovereign lady the Queen, touching the death 
of R. F. now lying dead, of whose body you shall have a view; 
you shall present no man for hatred, malice or ill will, nor 
spare any through fear, favour or affection; but a true verdict 
give according to the evidence. So help you God.”’ 

The rest of the jurors are then sworn thus, four at a time: 

«The same oath your foreman has taken on his part, you and 
each of you are severally well and truly to observe and keep 
on your part. So help you God.’’ 

After they are sworn it is usual for the coroner to give a 
charge acquainting them with the purpose of the meeting, as 
thus :— 

“Gentlemen, you are sworn to enquire on behalf of the Queen, 
how and by what means R. F.. came to his death; your duty is 
to take a view of the body of the deceased, wherein you will be 
careful to observe if there be any marks of violence thereon, 
from which and on the examination of the witnesses intended 
to be produced before you, you will endeavour to discover the 
cause of his death, so as to be able to return me a true verdict 
on this occasion.”’ 

When the charge is finished the coroner goes with the jury 
to take a view, and examine the body of the deceased. As 
soon as the view is taken it is usual for the coroner again to 
call them over, and add to his former charge some necessary 
observations he has made on view of the body; and add, 
‘‘ that he shall now proceed to hear and take down the evi- 
dence respecting the fact, to which he must crave parti- 
cular attention.” Particular charges are not necessary but 
in particular cases arising from the fact or in the course of 
evidence, such as lunacy, felo de se, deodand, flight, forfeiture, 
&e. The deodand requires no other charge than of a value 
to be put upon what caused the death, and of whose property 
and in whose possession. As to the particular charge in case 
of a flight, which induces a forfeiture, where the party charged 
is not forthcoming, it may be necessary to add something to 
the general charge, as thus :— 


28 
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«Your charge will be further to enquire in what degree the 
party charged is guilty, whether of murder or manslaughter, or 
of a killing in his own defence; if you find him guilty of murder 
or manslaughter, you are then to enquire what goods and chattels, 
lands or tenenents he had at the time of the act committed or at 
any time since; if you find the fact to be of a justifiable homi- 
cide, from inevitable necessity, or in defence of his own person, 
life, or property. or where a suspected person doth fly and resist 
the proper officer, and is from necessity slain because he could 
not be otherwise taken: this flight and resistance presumes a 
guilt, and will incur-a forfeiture ; and therefore you are to en- 
quire whether, in either of the instances the party fled for it, 
this is a presumptive confession of the charge; and you are 
then to enquire of his goods and chattels, but not lands or tene- 
ments, inthe same manner as if you had found him guilty.” 

The latter charge may be given after the evidence taken, 
so as to have a perfect verdict. 

If the inquiry be of the death of one man by another, and 
it be doubtful whether the wound be mortal or not, a surgeon 
should be present examine and shew the wound. 

After the general charge is given to the coroner, the officer 
then calls silence, and repeats after the coroner thus :— 

“If any one can give evidence on behalf of our sovereign 
lady the Queen, when, how and by what means R. F.. came to 
his death, let them come forth and they shall be heard.”’ 

The witness appearing, the coroner takes down his name, 
place of abode and occupation, and then the officer tenders 
to him the following oath :—— 

«The evidence you shall give to this inquest on behalf of our 
sovereign lady the Queen, touching the death of R. F., shall 
be the truth, the whole truth, and nothing but the truth. So 
held you God.” 

The evidence should be taken down in writing, (a) and as 
nearly as possible in the words of the witness. 

The examinations should be entitled thus :— 


PRovVINCE OF CANADA: 


County of Informations of witnesses severally taken and 

to wit. } acknowledged on the behalf of our sovereign 
lady the Queen, touching the death of R. F., at the dwelling 
house of J. B., known by the name or sign of the , in the 
township of , in the county of , on the day of ‘ 
in the year of the reign of our sovereign lady Queen Vic- 
toria, &c., before G. H., Esquire, one of the coroners of the 
said county, on an inquisition then and there taken on view of 


(a) And in cases of ‘‘ murder” or ‘‘manslaughter,” in the presence of 
the party accused, if apprehended.—See ante 4, 5 V., c. 24, 34, page 209. 
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the body of the said R. F., then and there lying dead, as follows, 


to wit: 

A. B., of the township of , in the said county, yeoman, 
being sworn, saith, &c. 

Before the witness signs his examination it should be read 
over to him, and he should be asked ‘‘if that is the whole of 
the evidence he can give.” He then signs it to the right hand 
of the paper. The coroner generally asks the jurors before © 
the witness signs, whether they have any questions for him 
to ask the witness ; and if any be asked, and the answer prove 
material, it should be added to the deposition. When the 
witness has signed his name to the examination taken, the 
coroner writes thus, to the left hand side: ‘“‘taken and acknow- 
ledged the day, year, and at the place above mentioned, 
before G. H., coroner ;” or if there are several witnesses, 
then at the end of the last information, thus, ‘all the above 
informations were severally taken and acknowledged on the 
day and year and at the first place above mentioned, before 
G. H., coroner.” 


If the evidence be not all taken, the coroner may adjourn 
the jury to another day, to the same or another place, to 
take and receive other evidence, first binding the jurors in 
a recognizance to appear at the adjournment, thus :— 

«Gentlemen, you acknowledge yourselves severally to owe to 
our sovereign lady the Queen, the sum of ten pounds, to be levied 
on your goods and chattels, lands and tenements, for her Majes- 
ty’s use, upon condition that you and each of you do personally 
appear here again (orotherappointed place) on the day of 
instant, at of the clock in the forenoon precisely, then and 
there to make further enquiry on behalf of our said lady the 
Qeen, touching the death of the said R. F., of whose body you 
have already had the view. Are you all content?” 


The coroner then adjourns the court, thus :— 

Gentlemen, the court doth dismiss you for this time: but 
requires you severally to appear here again (or at the adjourned 
place) on the day of instant, at of the clock in 
the forenoon precisely, upon pain of £10 a man, on the condition 
contained in your recognizance entered into. 

The coroner may in his discretion grant his warrant to 
bury the body of the deceased to prevent infection. Then 
the officer adjourns the court by making proclamation, 
thus :— 

“Oyez! oyez! oyez! all manner of person who have any thing 
more to do at this court before the Queen’s coroner for this 
county, may depart hence and give their attendance here 
again (or other adjourned place) on the day of 


‘i Coroner, 


instant, at of the clock in the forenoon precisely. God 
save the Queen.”’ 

The coroner will make a proper entry in his minutes of 
the recognizance and the adjournment, Xc. 

When the jury are met at the adjourned time and place, 
the officer opens the court by proclamation as in the first 
instance, with this addition :— 

« And you, gentlemen of the jury, who have been empannelled 
and sworn on this inquest to enquire touching the death of R. 
F., severally answer to your names, and save your recognizance.” 

If foreigners are examined as witnesses, the coroner is to 
have an interpreter, who is to be sworn, thus :— 

«¢ You shall well and truly interpret unto the several witnesses 
here produced on behalf of our sovereign lady the Queen, 
touching the death of R. F., the oath that shall be administered 
to them, and also the questions and demands which shall be 
made to the witnesses by the court or jury, concerning the 
matters of this enquiry, and you shall well and truly interpret 
the answers which the witnesses shall thereunto give. So help 
you God.” 

He then interprets the oath to the witnesses, and their 
answers, which the coroner takes down in writing in the same 
way as other depositions. 

After the additional evidence; has been taken down in 
writing and subscribed by the witnesses, the coroner then sums 
up the whole of the evidence to the jury, at the same time 
explaining to them the law upon the case when necessary. 
He then desires the jury to consider their verdict. If they 
withdraw to consider their verdict, the officer is sworn to take 
care of them, thus :— 

«You shall well and truly keep the jury upon this enquiry 
without meat, drink, or fire: you shall not suffer any person to 
speak to them, nor you yourself, unless it be to ask them 
whether they be agreed to their verdict, until they shall be 
agreed. So help you God.”’ 

The officer takes them to a convenient room, and attends 
the door on the outside until they are agreed ; when agreed, 
they return, and the coroner calls over their names, ana 
afterwards asks them if they be agreed in their verdict; if 
the foreman replies in the affirmative, the coroner asks them 
‘‘who shall say for you?’ to which they reply “ our 
foreman.”” ‘Then the coroner says, ‘‘ Mr. Foreman, how do 
you find that R. F. came to his death, and by what means ?”’ 
The foreman then delivers the verdict, which the coroner 
records. 

It seems that twelve at least must agree if there be no 
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division ; but if there be a division, the coroner then collects 
their voices, beginning with the last on the panel and rising 
upwards to the foreman, who declares last. The coroner 
collects the numbers and declares the majority into which 
the minority sinks, and the finding (which is to be given by 
the foreman) is from necessity taken and considered as the 
verdict of all. When the verdict is given, the coroner then 
draws up his inquisition in form, and at the foot affixes a 
seal for himself and each of the jurymen. ‘The coroner and 
jurors then sign their names opposite the seals; to the 
coroner’s name he adds ‘the office’”’ thus, G. H. ‘‘ coroner.”’ 


The inquisition being thus completed, the coroner then 
addresses the jury as follows :— 

‘‘Gentleman, hearken to your verdict, as delivered by you, 
and as I have recorded it. You find &c.’’ (Here repeat the 
substance of the verdict). 

If it is a case that will come to the assizes, the coroner 
binds all proper persons over in a recognizance to appear, 
prosecute and give evidence. 

He should in the first place bind over one of the parties 
(generally the next of kin to the deceased) to appear and 
prosecute. 

If the grand jury should return, ‘no bill,” the party 
may still be arraigned and tried on the coroner’s inquisition. 

The usual manner of taking a recognizance is by calling 
the parties by name and thus addressing them : 

“ You J. R., E. D., andG. B., severally acknowledge to owe 
to our sovereign lady the Queen, the sumof — each of good and 
lawful money of this province, to be made and levied upon your 
respective goods and chattels, lands and tenements, by way of 
recognizance, to her Majesty’s use if default shall be made in 
the condition following.”’ 


(For condition see below.) 
The coroner then says ‘are you content ?”’ 


Form of a Recognizance to Appear and Prosecute. 


PROVINCE OF CANADA: 

County of Be it remembered that on the day of 
to wit. in the year of our Lord J. R. of 
yeoman, personally came before me one of her Majesty’s coro- 
ners for the said county, and acknowledged himself to owe 
to our sovereign lady the Queen, the sum of , of good 
and lawful money of this province, to be made and levied on 
his goods and chattels, lands and tenements, by way of recog- 
nizance to her Majesty’s use, if default shall be made in the 

condition following: 
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The condition of this recognizance is such, that if the above 
bounden J. R. do personally appear at the next session of general 
gaol delivery to be holden in and forthe county of _ , and shall 
then and there prefer, or cause to be preferred, to the grand 
jury, a bill of indictment against C. D. late of , labourer, 
and now in custody for the wilful murder of A. B. late of &c., 
and that the said J. R. do then and there personally appear 
and give evidence upon such bill of indictment to the said 
grand jury, and in case the said bill of indictment be found 
by the grand jury a true bill, that then the said J. R. do per- 
sonally appear at the said general gaol delivery, and there 
prosecute the said C. D. on such indictment, and do then 
and there give evidence to the jury that shall pass on the trial 
of the said C. D. touching the premises, and in case the said 
bill of indictment shall be returned not found, that then the 
said J. R. do personally appear at the said general gaol de- 
livery, and then and there prosecute and give evidence to the 
jury that shall pass on the trial of the said C. D. upon an in- 
quisition taken before me, one of her Majesty’s coroners for 
the said county, on the view of the body of the said A. B., and 
not depart the court without leave, then this recognizance to be 
void, otherwise to remain in full force. Taken and acknow- 
ledged this day of before me 
| G. H. Coroner. 


Form of a Recognizance to appear and give Hvidence. 


PROVINCE OF CANADA: 


County of Be it remembered that on the day of 

to wit te the year of our Lord se kes On 
yeoman, E. D. of blacksmith, and G. B. of » Mason, 
personally came before me one of her Majesty’s coroners for 
the said county, and severally acknowledged themselves to owe 
to our sovereign lady the Queen the sum of of good and 
lawful money of this province, to be made and levied on their 
respective goods and chattels, lands and tenements, by way of 
recognizance, to her Majesty’s use if default shall be made in 
the condition following : 


«The condition of this recognizance is such, that if the above 
bounden 8. R., E. D. and G. B. do severally appear at the 
next session of general gaol delivery to be holden in and for 
the said county, and then and there give evidence upon a bill 
of indictment to be then and there preferred to the grand jury 
against C. D., late of the township of in the said county, 
labourer, for the wilful murder of R. F. late of &c. And 
in case the bill of indictment be found by the grand jury a true 
bill, then if they the said 8. R., E. D. and G. B. do severally 
appear and give evidence to the jury that shall pass on the 
trial of the said ©. D. upon the said indictment: and in case 
the said indictment shall be returned by the grand jury afore- 


Corower. 2A0 
said “ not found,”’ then if they the said S. R., E. D. and G. B. 


do severally appear at the said session of general gaol delivery, 
and then and there give evidence to the jury that shall pass on 
the trial of the said C. D. upon an inquisition taken before me, 
one of her Majesty’s coroners for the said county, on the view 
of the body of the said R. F., and not depart the court 
without leave, then this recognizance to be void, otherwise to 
remain in full force. Taken and acknowledged this day of 
before me G. H. Coroner. 

If one of the witnesses be a married woman, and the hus- 
band not present to enter into a recognizance for her, she is 
not to be bound in any sum penal, but ‘‘on pain of imprison- 
ment,” thus: 8. the wife of J. 5. of, &c., labourer, on pain 
of imprisonment, in case she shall make default in such con- 
dition; but if the husband be present, he is also to be bound for 
the appearance of his wife; and if the witness happen to be 
an infant, (or minor under the age of twenty-one years,) the 
parent or master should be bound in a recognizance for his 
appearance. 


Form of a Recognizance by Husband and Wife. 


PROVINCE OF CANADA: 

County of Be it remembered that J. P. of the town- 

to wit. ship of in the county of , yeoman, 
and EK. P., his wife, severally acknowledged themselves to be 
bound by recognizance to our sovereign lady the Queen, as 
follows, that is to say, the said J. P. in the sum of £20 of law- 
ful money of the province of Canada, to be levied on his goods 
and chattels, lands and tenements, by way of recognizance, 
to her Majesty’s use, and the said EK. P. his wife, on pain 
of imprisonment, in case default shall be made in the con- 
dition following :—The condition of this recognizance is 
such, that if the said E. P., the wife of the said J. P., do and 
shall personally appear, &c. (asin the former Recognizance, page 
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Form of Recognizance by a Master, (parent or guardian,) 
for the appearance of an apprentice or minor. 
PRovINcE or CaNaDa: 


County of Be it remembered, that on the day of 
to wit. in the year of our Lord Jar oa Otani oe 
township of _ in the said county, shopkeeper, the mainpernor 


of J. J. his apprentice (or son), an infant, personally came before 
me, one of her Majesty’s coroners for the said county, and ac- 
knowledged himself to owe to our sovereign lady the Queen, 
the sum of good and lawful money of this province, to be 
levied on his goods and chattels, lands and tenements, by wa 
of recognizance, to her Majesty’s use, if default shall be made 
in the condition following. 
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The condition of this recognizance is such that if the above 
named J.J. the apprentice (or son) of the said J. P., do appear at 
the next session of general gaol delivery to be holden in and for the 
said county, and then and there give evidence upon a bill of in- 
dictment to be then and there preferred to the grand jury, against 
C.D. late of the township of in the said county, labourer, for 
the wilful murder of R. F. lateof &c. And incase the bill of 
indictment be found by the grand jury a true bill, then if the 
said J. J. do appear and give evidence to the jury that shall 
pass on the trial of the said C. D. upon the said indictment ; 
and in case the said indictment shall be returned by the grand 
jury aforesaid “not found,’’ then if the said J. J. do appear at 
the said session of general gaol delivery, and then and there 
give evidence to the jury that shall pass on the trial of the said 
C. D. upon an inquisition taken before me, one of her Majesty’s 
coroners for the said county, on the view of the body of the 
said R. F., and not depart the court without leave, then this 
recognizance to be void, otherwise to remain in full force. 
Taken and acknowledged this day of before me 

G. H. Coroner. 


The business of the court being concluded, the officer 
then makes proclamation thus :— 


‘You good men of this township, who have been empan- 
nelled and sworn of the jury to enquire for our sovereign 
lady the Queen, touching the death of R. F., and who have 
returned your verdict, may now depart hence and take 
your ease. God save the Queen.”’ 

The following forms of inquisitions, summonses, warrants, 
&c., are transcribed from Jmpey’s Office of Coroner. 


Form of an Inquisition on a Lunatic. 


PROVINCE OF CANADA: 


County of 2? An inquisition indented, taken for our sove- 
to wit. { reign lady the Queen, at the township of 
in the county of the day of — in the year of the 


reign of our sovereign lady Queen Victoria, &c., before G. H., 
gentleman, one of the coroners of our said lady the Queen for 
the said county, on view of the body of R. F., then and there 
lying dead, upon the oathof A. B., &c., (here insert the names of all 
the jurors sworn,) good and lawful men of the said township, duly 
chosen, and who being then and there duly sworn and charged 
to enquire for our said lady the Queen, when, where, how, and 
after what manner, the said R. F. came to his death, do, upon 
their oath say, that the said R. F. not being of sound mind, 
memory and understanding, but lunatic and distracted, on the 

day of in the year aforesaid, at the township aforesaid, 
in the county aforesaid, to wit, into the river Humber there 
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did cast and throw himself, by means of which said casting and 
throwing, he the said R. F., in the waters of the said river was 
then and there suffocated and drowned: of which said suffoca- 
tion and drowning, he the said R. F. then and there instantly 
died ; and so the jurors aforesaid, upon their oath aforesaid, do 
say that the said R. F. in manner and by the means aforesaid, not 
being of sound mind, memory, and understanding, but lunatic 
and distracted, did drown and kill himself. In witness whereof, 
as well the said coroner as the jurors aforesaid, have to this 
inquisition set their hands and seals, on the day and year, and 
at the place first above mentioned. G.H. Coroner, [L. S.] 


A. B. PES A 
CAMP; Bi? Sty 
1 en abe cL Sa 

&c. 


elo de se, by Drowning. 


That the said R. F., not having the fear of God before his 
eyes, but being moved and seduced by the instigation of the 
devil, on , with force and arms, at the township aforesaid, in 
the county aforesaid, in and upon himself, in the peace of God, 
and of our said lady the Queen, then and there being, feloni- 
ously, wilfully, and of his malice aforethought, did make an 
assault, and that the said R. F’. into a certain river or stream of 
water, commonly called , at the township aforesaid, in the 
county aforesaid, did violently cast and throw himself, by means 
of which said casting and throwing, he, the said R. F., in the 
waters of the said river, was then and there suffocated and 
drowned, of which said suffocation and drowning, he the said 
R. F’. then and there instantly died. And so the jurors afore- 
said, upon their oath aforesaid, do say, that the said R. F. in 
manner and by the means aforesaid, feloniously, wilfully, and 
of his malice aforethought, did kill and murder himself, against 
the peace of our said lady the Queen, her crown and dignity; and 
that the said R. F., at the time of the said felony and murder, 
so as aforesaid done and committed, had no goods or chattels, 
lands and tenements, within the said county, or elsewhere, to 
the knowledge of the said jurors ;—(or that the said R.I. at the 
time of doing and committing of the felony and murder afore- 
said, had goods and chattels contained in the inventory to this 
inquisition annexed, which remain in the custody of C. D., who 
claims the same.) In witness, &c. 


Upon an Accidental Death occasioned by a Cart. 


That W.C., late of the township aforesaid, in the county 
aforesaid, carman, on , at the township aforesaid, in the 
county aforesaid, in a certain public street or highway, there 
called , being negligently driving in a cart, drawn by one 
horse, and loaded with twelve barrels of flour; it so happened, 
that the said A. P. being in the street and highway aforesaid, was 
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then and there accidentally, casually, and by misfortune, forced 
to the ground by the horse so drawing the said cart as aforesaid, 
and the said cart so loaded as aforesaid, was then and there, by 
the said horse violently and forcibly drawn to and against the 
said A. P., and the wheel of the said cart, so drawn and loaded as 
aforesaid, did then and there accidently, casually and by misfor- 
ture, violently go upon, and pass over the breast and body of the 
siad A. P., by means whereof the said A. P., from the weight 
and pressure of the said cart, so loaded and drawn as aforesaid, 
did then and there receive one mortal bruise in and upon his 
said breast and body, of which said mortal bruise, he the said 
A.P. then and there instantly died; and so the jurors aforesaid, 
upon their oath aforesaid, do say that the said A.P., in manner 
and by the means aforesaid, accidentally, casually, and by mis- 
fortune came to his death, and not otherwise; and that the said 
horse, cart, and loading were the cause of the death of the said 
A.P., and that the said twelve barrels of flour are of the value 
of , the said cart of the value of , and the said horse of 
the value of , amounting in the whole, to the sum of ; 
of lawful money of the province of Canada, and are the property 
and in the possession of D. E. of yeoman, or of his assigns. 
In witness, &c. 


(a) If it be intended to impose a nominal fine or deodand 
only, then say, 

‘¢ And that the said horse, cart, and loading are of the value 
of five shillings of lawful money, &c.’’ (as before.) 


By a Fire.-—That on , at, &c., the warehouse of C. D., 
situate in the same township and county, casually took fire, and 
the said A. B., being then and there present, aiding and assist- 
ing to extinguish the said fire; it so happened, that a piece of 
timber, by the force and violence of the said fire, then and there 
accidentally, casually, and by misfortune, fell from the top of 
the said warehouse, in and upon the head of him, the said A.B. 
by reason whereof, he the said A. B. then and there received a 
mortal fracture on the head of him, the said A. B., of which 
said mortal fracture, he, the said A. B., from the said day 
of , in the year aforesaid, until the day of , in the 
year aforesaid, there did languish, and languishing did live; on 
which said day of , 1n the year aforesaid, at the town- 
ship aforesaid, in the county aforesaid, he, the said A.B., of the 
mortal fracture aforesaid, did die. And so the jurors aforesaid, 
&c., and that the said piece of timber was the occasion of the 
death of the said A.B., and is of no value: (or it is of the value 
of, &c.,) and in the possession, &c. In witness, &c. 


By Drowning.—That the said A. B. on aforesaid, in a 
certain river, called , at the township, and in the county 


(a) The amount is generally regulated by the nature of the case; if purely 
accidental the deodand is nominal: but in cases of gross or culpable negli- 
gence the amount is accordingly. 
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aforesaid, accidentally, casually, and by misfortune, was in the 
waters of the said river, then and there suffocated and drowned ; 
of which said suffocation and drowning, he, the said A.B. then 
and there instantly died. And so the jurors, &c. 


Natural Death.—That the said A. B., on and for a long 
time before, at, &c., did labour and languish under a grieveiis 
disease of body, to wit, an asthma; and that on the said 
day of , in the year aforesaid, at, &c., she the said A. B. 
departed this life, by the visitation of God, in a natural way, 
to wit, of the disease and distemper aforesaid, and not by any 
hurt or injury received from any person, to the knowledge of 
the said jurors. In witness, &c. 


Found Dead.—That the said A. B., on, &c., at, &c., in a 
certain brick-field, in the possession of one C. D., was found 
dead. That he the said A. B., for some time before, had been 
very ailing and infirm, and not able to work; that he had no 
marks of violence appearing on his body, and departed this life 
by the visitation of God, in a natural way, to wit, of his said 
ailment and infirmity, and not by any violent means whatsoever, 
to the knowledge of the said jurors. In witness, &c. 


Stranger found Dead.—That the said man, unknown, on, &c., 
at, &c., to wit, in a certain wood, there called the long wood, 
was found dead. ‘That the said man, unknown, had no marks 
of violence appearing on his body; but how, or by what means 
he came to his death, no evidence thereof doth appear to the 
said jurors. In witness, &c. 

By Excessive Drinking.—That the said A.B., on, &c., at, &e., 
departed this life by excessive drinking of ardent spirits, and 
not from any hurt, injury or violence done or committed by any 
person or persons whatsoever to the knowledge of the jurors. 
In witness, &c. 


Inclemency of the Weather.—That the said man, unknown, 
was found dead in a certain lane, situate in the said township, 
commonly called , that the said man unknown, had no 
marks of violence appearing on his body, but died through 
want and inclemency of the weather, and by no violent ways 
or means whatsoever, to the knowledge of the said jurors. In 
witness, &c. 

Death in Prison.—That the said A. B, being a prisoner for 
debt in the gaol of , at, &c., in the gaol aforesaid, departed 
this life by the visitation of God, in a natural way, to wit, of 
a fever, and not otherwise. In witness, &c. 


Falling out of a Boat.—That the said C. D., on, &c., being in 
a certain boat with a certain sail and oars, the property of him, 
the said C. D., at, &c., it so happened, that by the violence of 
the wind and waves, the said boat was then and there acciden- 
tally, casually, and by misfortune, upset, by means whereof 
the said C. D. was then and there accidentally, casually, and 
by misfortune cast and thrown into the waters of the said 
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river, and in the waters of the said river was then and 
there suffocated and‘drowned, of which said suffocation and 
drowning, he the said C. D. then and there instantly died. 
And so the jurors, &c., and that the said boat, and the sail 
and oars thereof, did occasion the death of the said C. D., 
and are of the value of 10s., and in the possession of , or 
his assigns. In witness, &c. 


Murder.—That C. D., late of, Gc. labourer, not having the fear 
of God before his eyes, but being moved and seduced by the 
instigation of the devil, on, &c., with force and arms, at, &c., 
in and upon the said A. B., in the peace of God, and of our 
said lady the Queen, then and there being, feloniously, [w7lfully 
and of his malice aforethought,| did make an assault, and that 
the said C. D. with a certain iron poker of the value of Is., 
which the said C. D. then and there had and held in both his 
hands, him the said A. B., in and upon the head of him the 
said A. B., then and there, divers times, feloniously, [2w2lfully 
and of his malice aforethought,| did strike and beat, then and 
there giving unto him. the said A. B., in and upon the back 
part of the head of him, the said said A. B., with the iron 
poker aforesaid, one mortal fracture of the length of two inches, 
of which said mortal fracture he the said A. B. then and there 
instantly died. And so the jurors aforesaid upon their oath 
aforesaid, do say, that the said C. D. him, the said A. B. in 
manner, and by the means aforesaid, feloniously, [wi/fully, and 
of his malice aforethought,| did [kill and murder,| against the 
peace of our lady the Queen, her crown and dignity, and that 
the said C. D. after the doing and committing of the said 
felony and [murder] aforesaid, withdrew and fled for the same, 
and that neither at the time of the doing and committing 
thereof, nor at any time since, he the said C. D. had any goods 
or chattels, lands or tenements within the said county or else- 
where, to the knowledge of the said jurors. In witness, &c. 

Manslaughter.—The form is precisely the same, except that the 
words ‘ wilfully and of his malice aforethought,’’ are to be left 
out, and the words ‘ feloniously did kill and slay,’’ substituted 
for * kill and murder,’ and the word “manslaughter,” for 
‘murder,’ in another part.—See the parts marked with 
brackets. : 

Se Defendendo. 


That on the day in the year aforesaid, at the 
township aforesaid, in the county aforesaid, the said A. B. 
being in a certain common drinking room belonging to a public 
house there situate, known by the name or sign of , in 
which said common drinking room one C. D., late of the town- 
ship aforesaid, in, the county aforesaid, labourer, and divers 
other persons was and were then and there present; and that 
the said A. B., without any cause or provocation given by the 
said C. D., did then and there menace and threaten the said 
C. D. to turn him the said C. D. out of the said common drink- 
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ing room, and for that purpose did then and there lay hold of 
the person of him the said C. D., and on him the said C. D., in 
the peace of God and of our said lady the Queen then and there 
being, violently did make an assault, and him the said C. D., 
without any cause or provocation whatsoever, did then and there 
beat, abuse and evilly entreat, whereupon the said C. D. for the 
preservation and safety of his person, and of inevitable necessity, 
did then and there with the hands of him the said C. D. defend 
himself against such the violent assault of him the said A. B. as 
it waslawful for him'todo; and the said A.B. did then and there 
receive against the will of him the C. D., by the falls and blows 
which he the said A. B. then and there sustained by him the 
said C. D’s. so defending himself as aforesaid, divers mortal 
bruises, in and upon the head, back and loins of him the said 
A. B., of which said mortal bruises he the said A. B. from the 
said day of , in the year aforesaid, until the day of 
the same month in the same year, at the township aforesaid, in 
the county aforesaid, did languish, &c., (as in former precedent); 
and so the jurors aforesaid, upon their oath aforesaid, do say 
that the said C. D. him the said A. B. in the defence of him- 
self the said C. D. in manner and by means aforesaid, did kill 
and slay ; but what goods or chattels the said C. D. had at the 
time of the doing and committing the said manslaughter in 
his own defence as aforesaid, the said jurors know not. In 
witness, &c. 


By Suffocating a Bastard.—That A. B., late of G&c. ; 
single woman, on &c. , being then and there big with a 
female child, afterwards, to wit, on the same day and year, at 
the township aforesaid, in the county aforesaid, the said female 
child, alone and secretly from her body, by the providence of 
God, did bring forth alive, which said female child by the 
laws of this province was a bastard; and that the said A. B. 
not having the fear of God, &c., (as before), afterwards, to wit, 
on the same day and year aforesaid, with force and arms, at 
the township aforesaid, in the county aforesaid, in and upon the 
said newborn female bastard child so alive, and in the peace of 
God and of our said lady the Queen then and there being, 
feloniously, wilfully, and of her malice aforethought, did 
make an assault, and that the said A. B., her the said new- 
born female bastard child with both her hands, in a certain linen 
cloth of no value, then and there feloniously, wilfully and of her 
malice aforethought, did wrap up and fold, by means of which 
said wrapping up and folding of her the said new-born female 
bastard child, in the linen cloth aforesaid, she the said new- 
born female bastard child was then and there suffocated and 
smothered, of which said suffocation and smothering she the 
said new-born female bastard child then and there instantly 
died ; and so the jurors aforesaid, do say that the said A. B. 
her, the said new-born female child, in manner and by the 
means aforesaid, feloniously, wilfully and of her malice afore- 
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thought, did kill and murder, against the peace of our said 
lady the Queen, her crown and dignity, [flight, forfeiture,—as 
before]. In witness, &c. 


By throwtng down a Privy.—And that the said A. B. him, 
the said new-born male child, did then and there take into both 
her hands, and him the said new-born male child into a certain 
privy, or necessary house, there situate, then and there felont- 
ously, wilfully and of her malice aforethought, did violently 
cast and thrown down, by means whereof he, the said new-born 
male child, in the soil or filth then and there contained in the 
said privy or necessary house, was then and there suffocated 
and smothered, of which said suffocation and smothering he the 
said new-born male child then and there instantly died ; and 
so the jurors, &c. [as before] [flight, forfeiture—as before]. In 
witness, &c. 


Against Aiders and Abettors, in murder or manslaughter.—And 
the jurors aforesaid, upon their oath aforesaid, do further say 
that 8S. W. late of &c. labourer, and G. W., late of the same 
place, labourer, at the time of the doing and committing of the 
felony and murder, (or felony and manslaughter) aforesaid, were 
present, aiding, abetting, assisting, comforting and maintaining 
the said C. D. to kill and murder (or kill and slay) the said A. 
B., in manner aforesaid ; and so the jurors aforesaid, upon their 
oath aforesaid, do say that the said C. D. and E. F. him, the 
said A. B., in manner and by the means aforesaid, feloniously, 
wilfully and of their malice aforethought, did kill and murder, 
(and in cases of manslaughter say, feloniousty did kill and slay), 
against the peace, &c., (conclude with flight and forfeiture). In 
witness, &c. 


Form of the Warrant to Summon a Jury. 


PRovINCE oF CANADA: 


County of To the constables of the township of , in 
to wit. \ the county of — , and all other her Majesty’s 
officers of the peace in and for the said county. 
By virtue of my office, these are in her Majesty’s name to 
charge and command you, that on sight hereof you summon 
and warn twenty-four able and sufficient men of your township, 


personally to be and appear before me, on the day of 
at o’clock in the forenoon, at the house of A. B., called 
or known by the name or sign of the situate at in the 


said township, then and there to do and execute all such things 
that shall be given them in charge on behalf of our sovereign 
lady the Queen’s Majesty, touching the death of R. F., and for 
so doing this shall be your sufficient warrant: and that you 
also attend at the time and place above mentioned, to make a 
return of the names of the persons whom you have so sum- 
moned, and further to do and execute such other matters as 
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shall be then and there enjoined you, and have you then and 
there this warrant. Given under my hand and seal, this 


day of os .G. H., Coroner. 


Form of the Constable’s Summons. 


PRovINCE oF CANADA; 

County of By virtue of a warrant under the hand and 
to wit. ; seal of G. H., gentleman, one of her Majes- 

ty’s coroners for this county, you are hereby summoned person- 


ally to be and appear before him as ajuryman, on the day 
Or Ue lat of the clock in the forenoon, precisely, at the 
house of known by the sign of the in the township of 


in the said county, then and there to enquire in her Ma- 
jesty’s behalf, touching the death of R. F., and further to do 
and execute such other matters and things as shall be then and 
there given you in charge, and not to depart without leave. 
Herein fail not at your peril. Dated the day of in the 
year of our Lord 18 . Constable. 


N.B.—The Coroner should furnish a sufficient number of printed or 
written summonses to the constable for service on the Jurors. 


Warrant to Bury after a View. 


PROVINCE OF CANADA: 

County of To the minister and churchwardens of the 
to wit. township of — _, in the county of , and 

to all others whom it may concern. 

Whereas I, with my inquest, the day and year hereunder 
written, have taken a view of the body of J. D., who not being 
of sound mind, memory and understanding, but lunatic and 
distracted, shot himself, (or agreeably to the finding of the jury), 
who now hes dead in your township, and have proceeded therein 
according to law. These are therefore to certify that you may 
fawfully permit the body of the said J. D. to be buried: and 
for so'doing this shall be your warrant. Given under my hand 
and seal the day of 

G. H., Coroner. 


Warrant to Bury a felo de se, after Inquisition found. 


PROVINCE OF CANADA: 


County To the churchwardens and constables of the 

to wit. township of , in the county of 

Whereas by an inquisition taken before me, one of her 
Majesty’s coroners for the said county, this day of ni 
the year of the reign of her present Majesty Queen Vic- 
toria, at the township of . , in the said county, on view of the 
body of J. D., then and there lying dead, the jurors in the said 
inquisition named have found that the said J. D. feloniously, 
wilfully and of his malice aforethought killed and murdered 
himself (as the finding may be); these are therefore, by virtue of 
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my Office, to will and require you forthwith to cause the body 
of the said J. D. to be buried according to law; and for your so 
doing this is your warrant. Given under my hand and seal 
this day of 

G. H., Coroner. 


N. B.—The last form of warrant should not be directed to the minister. 


The Return thereto. 


By virtue of the within warrant to us directed, we have 
caused the body within named to be buried according to 
law. 


He Churchwardens. 


I. D. Constable. 


Warrant to Bury without a View, where no effectual Inquest 
can be taken. 


PROVINCE OF CANADA: 


County of To the minister and churchwardens in the 
to wit. \ township of — , in the county of 

Whereas I am credibly informed that on the day of ; 
the body of a new born male child was found dead in a coffin, 
in the churchyard of the said township, and that there is not 
any evidence to be found to make appear to the jury either by 
what means the said male child was there laid, or who was the 
mother thereof, or how it came to his death, nor are there any 
marks of violence appearing on its body. These are therefore 
to certify that in the county charge you may permit the body 
of the said new born male child to be buried: and for so doing 
this is your warrant. Given under my hand and seal this 
day of 

G.H., Coroner. 


Another form of Warrant to Bury without a view. 


PRovINCE OF CANADA: 


County of To the minister and churchwardens to the 
to wit. township of , in the county of : 
Whereas I am credibly informed, that on the day of 
instant, A.B. died suddenly in the street, to wit, (name the street) 
in the township of — , in the said county, as supposed by a 
fit of an apoplexy or other sudden visitation of God, and that 
he came not to his death by any violent means whatsoever. 
These are therefore to certify that in ease of the county charge 
you may permit the body of the said A. B. to be buried: and 
for so doing this shall be your warrant. Given under my hand 
and seal this day of 
G. H., Coroner. 
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Warrant to Bury without a View, when the Body was 
found Drowned. 


PROVINCE OF CANADA: 


County of To the minister and churchwardens of the 
to wit. township of — , in the county of : 
Whereas I am credibly informed that on the day of 
the body of a man unknown was taken up dead, and floating 
in the river , in the township of in the said county, 
and that no marks of violence do appear on the body of the said 
man unknown ; and whereas there is no evidence to make ap- 
pear to a jury how or by what means the said may unknown 
came to his death. These are therefore to certify that in ease 
of the county charge you may permit the body of the said man 
unknown to be buried: and for so doing this is your warrant. 


Given under my hand and seal, this day of 
G. H. Coroner. 


Warrant to take up a Body interred. 


PRovINCE oF CANADA: 
County of 4 To the minister and churchwardens of the 
to wit. township of , in the county of 
Whereas, complaint hath been made unto me, one of her 
Majesty’s coroners for the said county, on the day of 
that the body of one G. R. was privately and secretly buried in 
your township, and that the said G. R. died not of a natural, 
but violent death: and whereas no notice of the violent death 
of the said G. R. hath been given to any of her Majesty’s coro- 
ners for the said county, whereby, on her Majesty’s behalf, an 
inquisition might have been taken on view of the body of the 
said G. R, before his interment, as by law required. These 
are therefore, by virtue of my office, in her Majesty’s name to 
charge and command you, that you forthwith cause the body of 
the said G. R. to be taken up and safely conveyed to in the 
said township, that I with my inquest, may have a view thereof, 
and proceed therein according to law. Herein fail not, as you 
will answer the contrary at your peril. Given under my hand 


and seal, the day of 
G. H., Coroner. 


Warrant to Apprehend a Person for Murder. 


Province or CANADA: 
County of To the constables of the township of , In 
to wit. \ the county of , and all other her Ma- 
jesty’s peace officers in the said county. 
Whereas, by an inquisition taken before me , one of her 
Majesty’s coroners for the said county, this day of , at 
, in the said county, on view of the body of G. R., then 
and there lying dead, one C.D., late of , in the said county, 
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labourer, stands charged with the wilful murder of the said G. 
R., these are, therefore, by virtue of my office, in her Majesty’s 
name, to charge and command you, and every of you, that you or 
some one of you, without delay, do apprehend and bring before 
me the said coroner, or one of her Majesty’s justices of the 
peace of the said county, the body of the said C.D., of whom 
you shall have notice, that he may be dealt with according to 
law. And for your so doing, this is your warrant. Given 
under my hand and seal, this day of : 
G. H., Coroner. 


Commitment for Murder. 
Province oF CANADA: 


County of , 2 To the constables of the township of in 

to wit. the county of _ , and all other her Majesty’s 
officers of the peace for the said county, and to the keeper of 
her Majesty’s gaol, at ,in the said county. 

Whereas, by an inquisition taken before me, one of her 
Majesty’s coroners for the said county, the day and year here 
under-mentioned, on view of the body of R. L., lying dead in 
the said township of , in the county aforesaid, J. K., late 
of the township of , in the said county, labourer, stands 
charged with the wilful murder of the said R. L. These are, 
therefore, by virtue of my office, in her Majesty’s name to 
charge and command you, the said constables and others afore- 
said, or any of you, forthwith safely to convey the body of the 
said J. K. to her Majesty’s gaol at aforesaid, and safely to 
deliver him to the keeper of the said gaol; and these are like- 
wise by virtue of my said office,in her Majesty’s name, to will 
and require you, the said keeper, to receive the body of the said 
J. K. into your custody, and him safely to keep in the said gaol, 
until he shall be thence discharged by due course of law, and 
for your so doing this shall be your warrant. Given under my 
hand and seal, the day of 


G. H., Coroner. 


Summons to a Witness. 
PROVINCE OF CANADA: 


County of 4 To A. P., of the township of An orie 
to wit. county of , yeoman. 

Whereas I am credibly informed that you can give evidence 
on behalf of our sovereign lady the Queen, touching the death 
of A. P., now lying dead in the township of , in the said 
county. These are, therefore, by virtue of my office, in her 
Majesty’s name, to charge and command you personally to be 
and appear before me, at the dwelling-house of J. R., known as 
the sign of _, situate at ,in the said township, at 
o’clock in the forenoon, on the day of instant, then and 
there to give evidence and be examined on her Majesty’s behalf 
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before me and my inquest touching the premises: herein fail 
not, as you will answer the contrary at your peril. Given 
under my hand and seal this day of 


G. H., Coroner. 


Warrant for Contempt against a Witness for not appearing 
to give evidence. 
PRoviNcE oF CanaDa: 
County of ,) To the constable of the township of ; 
to wit. i in the county of , and to all other her 
Majesty’s officers of the peace in and for the same county. 
Whereas I have received credible information that A. P. of 
the township of , in the said county, can give evidence on 
behalf of our sovereign lady the Queen, touching the death of 
C. D., now lying dead in the said township; and whereas the 
said A. P. having been duly summoned .to appear and give 
evidence before me and my inquest touching the premises, at 
the time and place in the said. summons specified, of which 
oath hath been duly made before me, hath refused and neglected 
so to do, to the great hindrance and delay of justice. ‘These 
are, therefore, by virtue of my office, in her Majesty’s name, 
to charge and command you, or one of you, without delay to 
apprehend and bring before me, one of her Majesty’s coroners 
of the said county, now sitting at the township aforesaid, by 
virtue of my said office, the body of the said C. D., that he may 
be dealt with according to law: and for your so doing this is 
your warrant. Given under my hand and seal the day 
of : G. H., Coroner. 


Warrant to Commit a Witness refusing to give Evidence. 
PRovINCE OF CaNaDA: 


County of , 2 To the constables of the township of in 

to wit : the county of — ,andall other her Majesty’s 
officers of the peace in and for the county aforesaid, and also to 
the keeper of the gaol in the said county. 

Whereas I heretofore issued my summons under my hand, 
directed to A. P. of, &c., requiring his personal appearance 
before me, then and now one of her Majesty’s coroners for the 
said county, at the time and place therein mentioned, to give 
evidence and be examined on her Majesty’s behalf, touching 
and concerning the death of C. D., then and there lying dead, of 
the personal service of which said summons oath hath been 
duly made before me; and whereas the said A. P. having 
neglected and refused to appear pursuant to the contents of the 
said summons, I thereupon afterwards issued my warrant, 
under my hand and seal, in order that the said A. P., by virtue 
thereof, might be apprehended and brought before me to answer 
the premises. And whereas the said A. P., in pursuance there- 
of, hath been apprehended and brought before me, now duly 
sitting by virtue of my office, and hath been duly required to 
give evidence, and be examined before me and my inquest on 
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her said Majesty’s behalf, touching the death of the said C. D., 
yet the said A. P. notwithstanding, hath absolutely and wilfully 
refused, and still doth wilfully and absolutely refuse to give 
evidence and be examined touching the premises, or to give 
sufficient reason for his refusal, in wilful and open violation 
and delay of justice: these are, therefore, by virtue of my office, 
in her Majesty’s name, to charge and command you, or any one 
of you, the said constables and officers of the peace in and for 
the said township and county, forthwith to convey the body of 
the said A. P. to the gaol of the said county, at the city of ; 
in the said county, and him safely to deliver to the keeper of 
the said gaol: and these are likewise by virtue of my said 
office, in her Majesty’s name, to will and require you, the said 
keeper to receive the body of the said A. P. into your custody, 
and him safely to keep until he shall consent to give his evi- 
dence, and be examined before me and my inquest on her 
Majesty ’s behalf, touching the death of the said C. D., or until 
he shall be from thence otherwise discharged by due course of 
law, and for so doing this is your warrrant. Given under my 
hand and seal, the day of 
G. H., Coroner. 


Commitment of a Witness for refusing to sign his Information. 


PROVINCE OF CANADA: 


County of , 2 To the constable of the township of in the 

to wit. Ss coiny of , and all other her Majesty’s 
officers of the peace in and for the said county, and also to the 
keeper of the gaol of the said county. 

Whereas A. B. of , 1s a material witness on behalf of our 
sovereign lady the Queen, against J. P., late of the township 
of , in the county aforesaid, labourer, now charged before 
me, one of her Majesty’s coroners for the said county, and my 
inquest, with the wilful murder of C. D., there now lying 
dead; and whereas the said A. B. at the time of my inquiry, 
on view of the body of said C. D., how and by what means he 
the said C. D. came by his death, hath personally appeared 
before me and my said inquest, and on her Majesty’s behalf 
hath given evidence and information on oath touching the pre- 
mises, which said information having by me been reduced into 
writing, and the contents thereof by me, in the presence of the 
said inquest, openly and truly read to him the said A. B., who 
doth acknowledge the same to be true, and that the same doth 
contain the full substance and effect of the evidence by him 
given before me to my said inquest, and the said A. B, 
having by me been requested and desired to sign and set his 
hand to his said testimony and information, and to acknowledge 
the same as by law is required, yet, notwithstanding, the said A. 
B. doth wilfully and absolutely refuse so to do, in open defiance 
of law, and to the great hindrance of justice. These are, there- 
fore, by virtue of my office, in her Majesty’s name toycharge 
and command you, or some one of you, the said constables 
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and other her Majesty’s officers of the peace in and for the 
said county, forthwith to convey the body of the said A. B. to 
the gaol of the said county, at: in the said county, and 
him safely to deliver to the keeper of the said gaol; and these 
are likewise by virtue of my said office, in her Majesty’s name 
to will and require you the said keeper to receive the body of 
the said A. B. into your custody, and him safely to keep in 
prison until he shall duly sign and acknowledge his said infor- 
mation, or shall be from thence otherwise discharged by due 
course of law: and for so doing this is your warrant. Given 
under my hand and seal, this day of 


G. H. , Coroner. 


Commitment of a Witness for refusing to enter into Recog- 
mizance to appear to give Hvidence. 


PRovINcE oF CaNnaDA: 
County of To the constable of the township of ‘ 
to wit. } county of , and al] other her Majesty’s 
officers of the peace in and for the same county, and also to the 
keeper of the gaol of the said county. | 
Whereas upon an inquisition this day taken before me, one 
of her Majesty’s coroners for the county aforesaid, at in 
the said county, on view of the body of C. D. then and there 
lying dead, one J. U., late of the township aforesaid, in the 
county aforesaid, labourer, was by my inquest then and there 
sitting, found guilty of the wilful murder of the said C. D.; 
and whereas one U. B. of the township and county aforesaid, 
yeoman, was then and there examined and gave information in 
writing before me and my inquest touching the premises, and 
which said information he, the said U. P., then and there be- 
fore me and my inquest duly signed and acknowledged, and by 
which said information it appears that the said U. P. is a 
material witness on her Majesty’s behalf against the said J. U. 
now in custody, and charged by my inquest with the said mur- 
der, and the said U. P. having wilfully and absolutely refused 
to enter into the usual recognizance for his personal appear- 
ance at the next general gaol delivery to be holden in and for 
the county of aforesaid, and then and there to give evi- 
dence on her Majesty’s behalf against the said J. U., to the 
great hindrance and delay of justice. These are, therefore, by 
virtue of my office, in her Majesty’s name to charge and com- 
mand you, or one of you, the said constables and other her 
Majesty’s officers of the peace in and for the said county, forth- 
with to convey the body of the said U. P. to the gaol of the 
said county, at in the said county, and him safely to 
deliver to the keeper of the said gaol there; and these are 
likewise by virtue of my said office in her Majesty’s name to 
will and require you the said keeper to receive the body of the 
said U. P. into your custody, and him safely to keep in prison 
until he shall enter into such recognizance before me, or before 
one of her Majesty’s justices of the peace for the said county, 
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for the purposes aforesaid, or in default thereof, until he shall 
be from thence otherwise discharged by due course of law: 
and for so doing this is your warrant. Given under my hand 
and seal, this day of 

G. H., Coroner. 


Recognizance by Husband for Wife's appearance, and by 
Master, §c., for the appearance of an Apprentice, fe. 


PROVINCE OF CANADA: 
County of J. P. of the township of — in the said coun- 
to wit. a blacksmith; T. P. of the same place, 
victualler; J. R. of the same place, whitesmith, the husband 
of 8. R.; J. B. of the same place, shopkeeper, the maznpernor 
of J. J. his apprentice, an infant; J. S. of the same place, 
yoeman, the mainpernor of G. 8. his son, an infant, do severally 
acknowledge to owe to our sovereign lady the Queen the sum 
of pounds, of lawful money of Canada, to be levied on their 
respective goods and chattels, lands and tenements, by way of 
recognizance, to her Majesty’s use, in case default shall be 
made in the condition following. And S§., the wife of J. P. of 
the same place, labourer, on- pain of imprisonment, in case she 
shall make default in such condition. | 
The condition of this recognizance is such, that if the above 
bounden J. P., T. R., S. R. the wife of the said J. R., J. J., 
G. S., and 8. R. the wife of the said J. P., do severally person- 
ally appear at the next general gaol delivery to be holden in 
and for the county of — , and there give evidence on a bill of 
indictment to be preferred against W. T. now at large for the 
wilful murder of 8S. his wife, and in case the said bill of in- 
dictment shall be returned by the grand jury a true bill, then 
that they do severally personally appear at the session of gene- 
ral gaol delivery for the said county next after the apprehend- 
ing or surrender of the said W. 'T., and then and there seve- 
rally give evidence to the jury that shall pass upon the trial of 
the said W. 'T’. touching the premises, and in case the said bill 
of indictment shall be returned by the grand jury not found, 
that then they do severally personally appear at such session 
of general gaol delivery to be then and there holden for the 
said county, and then and there give evidence to the jury that 
shall pass upon the trial of the said W. 'T. upon an inquisition 
taken before me, one of her Majesty’s coroners for the said 
county, on view of the body of the said S. T., and not depart 
the court without leave, then this recognizance to be void, 
otherwise to be and remain in full force. Taken and acknow- 
ledged this day of 
G. H., Coroner. 
COSTS. 


By 8 V., ¢. 38, justices of the peace, at the general 
quarter sessions in July next, (1845), are required to frame 
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a table of fees for all services now rendered in the adminis- 
tration of justice, and for other district purposes, by any 
sheriff, coroner, clerk of the peace, constable and crier, not 
remunerated by any law nowin force; and the several clerks 
of the peace shall forthwith transmit such table to the clerk 
of the Crown at Toronto, to be laid before the judges of the’ 
Court of Queen’s Bench; and such judges are authorised, by 
rule in term from time to time, to appoint the fees to be 
taken by such officers accordingly. § 2. All per centage, 
fees, or allowances, on levying fines and recognizances ; and 
all fees on services for the private benefit of, or in the nature 
of a civil remedy for, individuals at whose instance the same 
are performed, shall be paid by such individuals, and the 
judges shall, in the table to be framed by them as aforesaid, 
distinguish the fees to be paid by private individuals, and, 
except as in this act otherwise provided, all other fees shall 
be paid out of the district funds. § 8. When any person or 
persons shall be convicted before any court of quarter ses- 
sions of any assault and battery or other misdemeanor, such | 
person or persons shall pay such costs as shall be allowed 
and taxed by the court; but when any defendant shall be 
acquitted, the costs of the prosecution shall be paid out of 
the district funds; and in case of prosecution for felony, 
upon conviction or acquittal, or discharge otherwise, the costs 
of prosecution shall be paid out of the district funds. § 4. 
Any officer exacting greater fees than established by this 
act shall for every offence forfeit £10 to any person who shall 
sue for the same in any court of competent jurisdiction. § 5. 
District treasurer required to pay fees payable out of the 
district funds when duly allowed by magistrates in quarter 
sessions, in the order prescribed by the 59th § of the 4&5 
V., ¢. 10. (a) § 6. All suits under this act to be brought 
within six calendar months after offence committed. 

By the 16 V., c. 178, (Summary Convictions Act), § 17, 
in all cases of summary conviction it shall be lawful for the 
justicé or justices in his or their discretion, to award and 
order in and by such conviction or order that the defendant 
shall pay to the prosecutor or complainant, such costs as 
shall seem reasonable and not inconsistent with the fees 
established by law to be taken on proceedings had by 
and before justices of the peace under the 14 & 15 V., 
c. 119, or any other act regulating fees and costs, and 
in cases of dismissal to award that the prosecutor or com- 
plainant pay to the defendant such costs as shall seem 
reasonable and according to law as aforesaid, and the costs 


(a) The 4&5 V., c. 10, is repealed by 12 V., c. 80. 
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so allowed shall be specified in the conviction or order of 
dismissal, and recoverable in the same manner and under the 
same warrants as any penalty or sum of money, adjudged to 
be paid in such conviction, and when there is no penalty or 
money to be thereby recovered, then such costs shall be 
recoverable by distress and sale of the goods and chattels 
_ of the party, and in default of such distress, imprisonment 
with or without hard labour for any time not exceeding one 
calendar month, unless sooner paid. 
See also post title “‘ Summary Conviction.” 


Administration of Justice—Hxpenses of. 
By 9 V., c. 58, entitled, ‘‘ An act for defraying the expen- 


ses of his administration of justice in criminal matters in 
that part of the province formally Upper Canada,” it is by 
§ 1, enacted that after the year 1847, the whole of the ex- 
penses of the administration of criminal justice in Upper 
Canada heretofore paid by local taxation shall in time to come 
be paid out of the public funds of the province under the pro- 
visions hereinafter made. § 2. All accounts of or relative 
to the said offences shall be examined, credited, vouched, 
and approyed under such regulations as the Governor in 
council shall from time to time decide. § 3. That the seve- 
ral heads of expense mentioned in the schedule to this act 
shall be deemed expenses of the administration of criminal 
justice within the meaning of this act. 


For the Schedule, see ‘the Act.” 


Notr.—It comprises certain fees payable to the clerk of 
the peace, sheriff, coroner, constable, crier, and includes 
other matters relative to the maintenance of prisoners con- 
fined on criminal charges, a portion of the gaoler’s salary, 
and other items. 

With reference to the above act the following order in 
council has been made as to the mode of rendering accounts: 

“That all accounts for the payment of which, or any part 
of which, the province is by act liable, shall be rendered in 
duplicate to the treasurer of each county during the sittings 
of the court of quarter session, or within three days there- 
after, and shall include all the demands of the party render- 
ing the same (payable as aforesaid by the province), and 
refer to the authority of the charge.” 

‘“‘'That such account, before rendered to the treasurer, 
shall be verified by the oath of the party, that it is just and 
correct, to the best of his knowledge and belief. And in 
cases where mileage is charged, there shall bean affidavit 
Stating the places to which, and from which, the mileage is 
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reckoned, as well as the number of miles; and that in no 
case shall more than the actual number of miles travelled 
be allowed, nor a greater number of miles than the distance 
from the court house to the place of service.” 


COUNTIES. 


By 12 V., c. 78, it is enacted that this act shall come into 
operation on the first of January, 1850. 


I. Abolition of District Divisions. 


§ 2. The districts in Upper Canada for judicial and other 
purposes are abolished. § 2. Courts, court-houses and gaols 
to be called county courts, court-houses and gaols; district 
grammar schools, county grammar schools, and district 
offices and offices, to be styled “county.” § 4. Courts of 
assize, &c., sessions of the peace, and district courts, to be 
held in and for said counties, and the name county used in 
designating such courts, and also in legal proceedings. 


Il. Unions of Counties for Judicial Purposes. 


§ 5. Counties mentioned in schedule A. shall for all judi- 
cial, municipal, and other purposes, (except representation 
and registration of titles,) be formed into unions, and each 
union under the name of the united counties of , and 
(naming them) shall for all such purposes, have all courts, 
offices and institutions now pertaining to districts, so long as 
such counties shall remain united. § 6. County property of 
all such united counties to be common property. § 7. Venue 
in any judicial proceeding shall describe the county as one of 
the united counties, and jurors shall be summoned from the 
body of the united counties as if one county. § 8. All 
existing laws applicable to districts (excepting representation 
and registration of titles) shall apply to every such union, as 
if but one county. 


IIT. Dissolution of Unions of Counties. 


§ 9. The county where the court-house and gaol are situate, 
shall be deemed the senior county. § 10. Sosoon as it shall 
appear by any census taken, that any junior county contains 
a population of not less than 15,000, it shall be lawful for the 
Governor, upon the petition of two-thirds or more of the town 
reeves, for the time being, of such junior county, (if deemed 
expedient,) to issue a proclamation under the Great Seal, set- 
ting forth the same, naming a place within such junior county 
for a county town, and erecting the town reeves thereof into a 
provisional municipal county, until the dissolution of such 
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union of counties, as provided for by this act: no such 
petition to be presented or acted upon, unless adopted and 
signed by such two-thirds, in the month of February after 
their election, nor until a resolution declaratory of the 
expediency of such petition shall have been adopted by a 
majority of the town reeves present at two several meetings, 
called for that purpose by a majority of such town reeves— 
the one to be held in February, in the year next but one 
preceding that in which such petition shall be adopted; and 
the other in February next preceding the last mentioned 
year. Provided also, secondly, that such provisional munici- 
pal council shall, during its continuance, consist of the town 
reeves in such junior county. § 11. Such provisional council 
shall have all the powers with respect to such junior county 
as are now by law vested in municipal councils for purchasing 
property for court-house and gaol, and for levying funds 
therefor, &. §12. Such provisional council may appoint 
officers to hold office during pleasure. § 18. Such provisional 
council shall be a body corporate, with corporate powers. 
§ 14. Moneys may be assessed and levied upon such junior 
county by any by-law of such provisional council, in the same 
manner as by the union council, and paid over to provisional 
treasurer. Collectors to receive 24 per cent. for collection. 
§’ 15. So soon as such provisional council shall have erected 
a suitable court-house and gaol, the debt of the union shall 
be apportioned by agreement; and in default of agree- 
ment the amount shall be settled by three arbitrators, or the 
majority of them, to be appointed as follows: one by the 
municipal council, another by the provisional council, and 
the third by such two arbitrators; or in default of the two 
making such appointment within ten days after their own 
appointment, then by the Governor in council. This clause 
also contains other provisions in respect to such arbitation of 
a usual character, as to the finality of the award, and making 
the same a rule of court. § 16. Assessments of the current 
year of the dissolution to belong to the union council. § 17. 
After compliance with preceding ‘clauses, a judge and other 
officers to be appointed, and at least twelve justices of the 
peace. § 18. So soon as appointments made, proclamation 
‘to issue, declaring such junior county disunited. § 19. Pro- 
vides for a separate registry of titles. § 20. Property of the 
union to belong to each county according to location. . § 21 
provides for continuation of legal proceedings; § 22, and 
transfer of records. § 23. All rules and regulations con- 
tained in any act of parliament relating to court-houses and 
gaols, shall extend to such junior county so disunited, and 
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the courts of assize, &. Sessions of the peace and every 
other court of such junior county shall be holden at the court- 
house of such county. § 24 enacts that the several counties 
in schedules B. and C. shall for all purposes include the town- 
ships lying therein. § 25. For judicial pusposes only, the 
townships of Oneida and Seneca shall be attached to the 
county of Lincoln ; § 26, and the townships of Rainham and 
Walpole to the county of Haldimand. § 27. That the 
counties in schedule C. shall, as well for the purpose of re- 
presentation and registration, as for judicial, municipal, and 
all other purposes, include the townships and places of which, 
for the purpose of representation, such counties now by law 
consist, subject to the proviso hereinafter mentioned. § 28. 
For the purposes of representation, the city of Toronto and the 
liberties thereof, the cities of Kingston and Hamilton, and the 
towns of Niagara, Cornwall, Brockville, London and Bytown, 
shall form no part of the counties within which they are 
situated. § 29. Cities of Toronto, Kingston, and Hamilton, 
shall be united to their respective counties for judicial 
purposes. 


IV. Miscellaneous and Temporary Provisions. 


§ 30. Town reeves of the different townships, Xc., in the 
counties of Kent and Lambton, are to form a provisional 
municipal council for such counties as united counties, with 
full powers. §381. Provides for dissolving the union between 
the united counties of Kent and Lambton, and the county of 
Essex, and after such dissolution, said united counties of 
Kent and Lambton shall form a union of counties. § 32. 
Judicial proceedings in the several districts to be deemed as 
pending in the united counties to which they are transferred. 
§ 33. Town reeves of the townships, unions of townships, &c., 
in the counties of Haldimand and Welland, to form a provi- 
sional municipal council for each county, and possess full 
powers. § 34. Provision for dissolving the union of counties 
of Lincoln, Haldimand and Welland. § 35. All district 
property to be vested in the municipal corporations, as set 
forth in schedule B. § 36. All acts inconsistent with this 
repealed. § 87. Justices of the peace for districts to have 
like powers in united counties. § 34. Act may be amended 


this sé@ssion. 
SCHEDULE A. 


Counties of Upper Canada united for Judicial and other purposese 


The united counties of— 
1. Essex and Kent. 
2. Frontenac, Lenox, and Addington. 
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Lanark and Renfrew. 

Leeds and Grenville. 

. Lincoln, Haldimand, and Welland. 
. Northumberland and Durham. 

. Prescott and Russel. 

. Stormont, Dundas, and Glengary. 
. Wentworth and Halton. 


SCHEDULE B. 


Counties and Unions of Counties in Upper Canada, to which 
Judicial and other proceedings of the late Districts are transfer- 
red respectively, under this act. 
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SCHEDULE C. 
Counties in Upper Canada which henceforth shall, for all purposes. 


include and consist of the townships and places therein mentioned. 


1. Haldimand, which shall include and consist of the town- 
ships of Canboro’, Cayuga, Dunn, Moulton, Oneida, Rainham, 
Seneca, Sherbrooke and Walpole. 

2. Halton, which shall include and consist of the townships 
of Beverley, Dumfries, Esquesing, East Flamborough, West 
Flamborough, Nassagaweya, Nelson and Trafalgar. 

3. Norfolk, which shall include and consist of the townships 
of Charlotteville, Houghton, Middleton, Townsend, Woodhouse, 
Windham, Walsingham and Long-Point, and Ryerson’s Island 
in Lake Erie. j 
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4, Waterloo, which shall include and consist of the town- 
ships of Arthur, Amaranth, Bentinck, Derby, Eramosa, Egre- 
mont, Erin, Guelph, Glenelg, Garrafraxa, Holland, Luther, 
Mornington, Minto, Maryborough, Melancthon, Normanby, 
Nichol, Peel, Proton, Puslinch, Sydenham, Sullivan, Waterloo, 
Wilmot, Woolwich and Wellesley. 

5, Wentworth, which shall include and consist of the town- 
ships of Ancaster, Brantford, Binbrooke, Barton, Glandford, 
Onondaga, Saltfleet and Tuscarora. 

By 12 V., c. 79, § 1, the county of Kent is to include the 
several townships named in this section, and the county of 
Lambton is to include the several townships also named in 
this section; and the county of Lambton for the purpose of 
representation is to continue united with the county of Kent, 
and together return one member—said counties of Kent and 
Lambton, and the county of Essex, to form a union of counties, 
and be known as the united counties of Essex, Kent, and Lamb- 
ton, until dissolved by proclamation, as provided by law. § 2. 
Parts of Dawn, Sombra, and Zone detached, under the name 
of the Gore of Camden and attached to Camden; also other 
part of Sombra detached, under the name of the North Gore 
of Chatham, and attached to Chatham ; and part of the town- 
ship of Zone detached, and to form the new township of Hu- 
phemia. § 3. Provisions of the 33 and 34 § of the 12 V., c. 78, 
to extend to the united counties of Essex, Kent, and Lambton; 
and all the provisions of 10 & 11 V., c. 89, respecting town- 
ship councillors of the townships of the said county of Kent 
shall be vested in the provisional municipal council of said 
county of Kent. § 4 provides for the dissolution of the said 
county of Lambton, upon the petition of two-thirds or more 
of the town reeves of said county. 

By 16 V., c. 181, prisoners in gaol, or on bail, on the dis- 
solution of unions of counties may be tried in either county. 


—§ 14. 
Alteration and Territorial Division of. 


By 14 & 15 V., ¢. 5, reciting that it was expedient to 
make certain alterations in the present territorial divisions 
of Upper Canada, for judicial, municipal and other purposes. 
It is enacted by § 1. That after the time this act shall come 
into force, (1st day of January, 1852), Upper Canada shall 
be divided into the counties mentioned in schedule A., which 
counties shall include and consist of the several townships 
mentioned in the schedule, and the cities, towns and villages 
and liberties of the said several cities therein: provided, 
that for municipal purposes the cities of Toronto, Hamilton 
and Kingston and the liberties thereof shall not form part of 
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the counties of York, Wentworth and Frontenac, within the 
limits whereof they are situate, but shall be counties by 
themselves; and that for the purpose of representation in 
the provincial parliament, neither the said cities nor liberties 
thereof, nor the towns of London, Niagara, Brockville, By- 
town or Cornwall, respectively, shall form part of the coun- 
ties of York, Wentworth, Frontenac, Middlesex, Lincoln, 
Leeds, Carleton and Stormont, within the limits whereof 
they are situate. 

§ 2. That the counties mentioned in schedule B., for all 
judicial and municipal purposes, and for all other purposes 
except representation, shall be formed into unions, as in the 
schedule, and each of such unions shall, for all such purposes 
(except as aforesaid) have in common between them all such 
courts, offices and institutions as by the 5 § of 12 V., c. 78, 
are to be had in common by counties united under said act : 
provided that any county or counties now having between 
them a registry office for the registration of titles shall con- 
tinue to have the same as before this act, except that each 
county entitled to a representative shall also have a separate 
registry office. 

§ 3. All the provisions in §§ 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 28, 385 and 37 of 12 V., c. 78, (res- 
pecting the dissolution of unions of counties) shall, in so far 
as consistent with the other provisions of this act, apply to 
the unions of counties formed under this act. 

§ 4. That at any time after the first day of February 
next (1852), it shall be lawful for the Governor in council to 
issue a proclamation with reference to any of the counties of 
Elgin, Waterloo, Ontario, Brant, Grey, Lambton, or Wel- 
land, naming a place within such county for a county town, 
and erecting the town reeves into a provisional municipal 
council for such county; and each such provisional council 
shall, with respect to such county, possess and exercise all 
the rights, powers, privileges and duties conferred upon pro- 
visional municipal councils, under the said recited act (12 
V., ¢. 78.) The first meeting of such provisional municipal 
council to be held at the county town appointed by such pro- 
clamation, and at such time as thereby appointed. 

§ 5. That so soon as the court house and gaol in one of 
the said counties shall have been completed in the county 
town, according to the 15 § of the act last cited, and the 
other provisions of that section complied with, it shall be 
lawful for the Governor in council to issue a proclamation 
dissolving the union between such county, and the county or 
counties united with; it and if united with more than one 
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county, the remaining counties shall form a union until 
separated under the provisions of this act. 

§ 6. Provision made for the county property in cases of 
townships or other tracts of land or localities being detached 
from one county and attached to another. 

§ 7. And for the apportionment of the debt between the 
elder and younger counties, by which names they are to be in 
future designated. 

§ 8. Provision also made for the Guelph and Dundas road 
debt. 

§ 9. Acts 12 V., ¢. 81, and 18 & 14 V., c. 64, to apply 
to counties and townships constituted under this act. 

§ 10. Inconsistent enactments repealed. 

§ 11. The limits of all the townships on the river St. Law- 
rence, lake Ontario, the river Niagara, lake Erie, the river 
Detroit, lake St. Clair, the river St. Clair, or lake Huron, 
shall extend to the boundary of the province in such lake or 
river, and shall include islands. ‘The limits of the townships 
on the river Ottawa shall extend to the middle or main channel 
including islands, except the islands in front of the seignory 
of La Petite nation and the “Grand Calumet,” and “Grand and 
Little Allumettes islands,’ which belong to Lower Canada, the 
middle of the main channel betweenthe said named islands, and 
the southerly bank of the Ottawa river, being the boundary 
between Upper and Lower Canada. The limits of the twon- 
ships in the county of Glengary, extended to the middle of lake 
St. Francis, and to the middle of the main channel of the river 
St. Lawrence, including islands. The limits of the townships 
on the bay of Quinté, the river Trent and its lakes, lake 
Simcoe, the river Severn, the river Rideau and its lakes, and 
the river Thames, the Grand river, and other rivers, lakes and 
bays not herein-before mentioned, extended to the middle of 
the said lakes and bays, and to the middle of the main chan- 
nels of such rivers, including islands, excepting islands or 
parts of islands which are townships by themselves, or included 
in other townships in the original survey. 

§ 12. Provision as to suits pending. 

§ 18. That for the purposes of representation in the Pro- 
vincial Parliament, the counties mentioned in schedule C. 
shall be united under the names assigned, and each union 
shall be represented by one member, and every other county 
in Upper Canada, except the county of York, by one member, 
and the county of York by two members. 

§ 14. That the small tracts of land mentioned in schedule 
D. shall form new townships by the name assigned, and pro- 
vision made as to the property and debts of the “ elder’ and 


248 Counties. 


“younger ’’ townships; and where two townships shall be 
united under this act, the property and liabilities of each 
shall be assumed by the new township, and at the first election 
of councillors in any such new township, the warden of the 
county shall appoint the returning officer, the place of election, 
and time and place of the first meeting of town council. 

§ 15. The portions of townships in schedule EH. detached, ' 
and to form part of the townships as per schedule. 

§ 16. Prisoners for debt on the limits of the united counties 
of Essex and Lambton, may pass through Kent on their way 
to either of said counties, and so the sheriff in conveying any 
such prisoner to the gaol of the said counties in Essex. 

§ 17. Fees to registrars furnishing statements. 

§ 18. This act to commence on the Ist day of January, 
1852. 


ScHEDULE As 
Counties. 


1. The County of Glengary shall consist of the townships’of 
Charlottenburgh, Kenyon, Lochiel, Lancaster and the Indian 
reservation adjoining to the said townships of Charlottenburgh 
and Kenyon. 


2. The County of Stormont shall consist of the LoPnshIDE of 
Finch, Osnabruck, Roxborough, and Cornwall. 

3. The County of Prescott shall consist of the townships of 
Alfred, Caledonia, Hawkesbury East, Hawkesbury West, 
Longuiel, Plantagenet North, and Plantagenet South. 

4, The County of Russell shall consist of the townships of 
Clarence, Cumberland, Cambridge and Russell. 


5. The County of Carleton shall consist of the townships of 
Fitzroy, Goulburn, Gower North, Gloucester, Huntly, March, 
Marlborough, Osgood, Tarbolton and Nepean. 


6. The County of Renfrew shall consist of the townships of 
Admaston, Blithfield, Bagot, Bromley, Horton, McNab, Pem.- 
broke, Ross, Stafford, Westmeath, and all that tract of land 
lying between the western boundaries of the townships of 
Lavant, Blithfield, Admaston, Bromley, Stafford and Pembroke, 
and the Ottawa river, and a line drawn parallel to the general 
course of the said boundaries of the said townships from the 
western corner of the township of Clarendon to the Ottawa 
river. 


7. The County of Lanark shall consist of the townships of 
Montague, Elmesley North, Burgess North, Sherbrooke North, 
Sherbrooke South, Bathurst, Drummond, Beckwith, Dalhousie, 
Lanark, Ramsay, Lavant, Darling and Pakenham. 

8. The County of Dundas shall consist of the townships of 
Mountain, Matilda, Winchester and Williamsburg. 
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9. The County of Grenville shall consist of the townships of 
Edwardsburgh, Wolford, Gower South, Oxford, and Augusta. 

10. The County of Leeds shall consist of the townships of 
North Crosby, South Crosby, Burgess, Bastard, Elmsley, 
Kitley, front of Leeds and Lansdown, rear of Leeds and Lans- 
own, Escott, Yonge, and Elizabethtown. 

11. The County of Frontenac shall consist of the townships 
of Wolfe Island, (including Simcoe Island, Garden Island, 
Horse Shoe Island, and Mud Island), Clarendon, Barrie, Pal- 
merston, Kennebec, Olden, Oso, Hinchinbrooke, Bedford, Port- 
land, Loughborough, Storington, Pittsburgh, Howe Island, and 
Kingston. 

12, The County of Addington shall consist of the townships 
of Camden, Ernestown, Kalader, Anglesea, Sheffield, and 
Amherst Island. 

13. The County of Lennox shall consist of the townships of 
Adolphustown, Fredericksburg, Fredericksburgh additional, 
and Richmond. 

14. The County of Prince Edward shall consist of the town- 
ships of Athol, Ameliasburgh, Hillier, Hallowell, Marysburgh, 
and Sophiasburgh. 

15. The County of Hastings shall consist of the townships of 
Lake, Tudor, Grimsthrope, Marmora, Madoc, Elzevir, Rawdon, 
Huntingdon, Hungerford, Sidney, Thurlow and Tyendinaga. 

16. The County of Northumberland shall consist of the town- 
ships of Murray, Brighton, Cramahe, Haldimand, Hamilton, 
Seymour, Percy, Alnwick, and Monaghan South. 

17. The County of Durham shall consist of the townships of 
Hope, Clarke, Darlington, Cavan, Manvers, and Cartwright. 

18. The County of Peterborough shall consist of the the town- 
ships of Belmont, Methuen, Burleigh, Dummer, Harvey, Douro, 
Smith, Monaghan North, Asphodel, Ennismore, and Otonabee. 


19. The County of Victoria shall consist of the townships of 
Mariposa, Ops, Emily, Eldon, Fenelon, Bexley, Verulam and 
Somerville. 


20. The County of Simcoe shall consist of the townships of 
Orillia, Matchedash, Tay, Medonte, Oro, Vespra, Flos, Tiny, 
Sunnidale, Nottawasaga, Gwillimbury West, Essa, Tecumseth, 
Adjala, Tossorontio, Mulmur, Mono, and Innisfil, together with 
the tract of land bounded on the east by the line between the late 
Home and Newcastle Districts prolonged to French River, on 
the west by Lake Huron, on the north by French River, and 
on the south by the River Severn and the township of Rama, 
and the islands in Lakes Simcoe and Huron, lying wholly or 
for the most part, opposite the said county of Simcoe, or any 
part thereof, and contiguous thereto. 5 

21. The County of York shall consist of the townships of 
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Etobicoke, Vaughan, Markham, Scarborough, York, King, 
Whitchurch, Gwillimbury East, and Gwillimbury North. 

22. The County of Peel shall consist of the townships of 
Albion, Caledon, Chinguacousy, Toronto, and Toronto Gore. 


23. The County of Ontario shall consist of the townships of 
Whitby, Pickering, Uxbridge, Reach, Brock, Georgina, Scott, 
Thora, Mara, Scugog, and Rama. 

24. The County of Halton shall consist of the townships of 
Esquesing, Trafalgar, Nassagaweya and Nelson. 

25. The County of Waterloo shall consist of the townships of 
North Dumfries, Waterloo, Wilmot, Woolwich, and Wellesley. 


26. The County of Brant shall consist of the townships of 
Brantford, Onondaga, Tuscarora, Oakland, South Dumfries, 
and Burford, and the village of Paris. 


27. The County of Wellington shall consist of the townships 
of Erin, Puslinch, Guelph, Nichol, Garafraxa, Eramosa, Peel, 
Maryborough, Minto, Arthur, Luther, Amaranth and Pilking- 
ton. 

28. The County of Grey shall consist of the townships of 
Derby, Sydenham, Saint Vincent, Sullivan, Holland, Euphrasia, 
Collingwood, Bentinck, Glenelg, Artemesia, Osprey, Nor- 
manby, Egremont, Proton, and Melancthon, together with that 
portion of the peninsular tract of land known as the Indian 
Reserve, and situated between a line drawn northward from the 
north east angle of Arran, and the northwest angle of Derby, 
until it strikes Colpoy’s Bay on the east side of the Indian 
Village, and the waters of the Georgian Bay, together with the 
islands contiguous thereto. 


29. The County of Bruce shall consist of the Townships of 
Huron, Kinloss, Culross, Carrick, Kincardine, Greenock, 
Brant, Bruce, Saugeen, Elderslie, and Arran, together with all 
that portion of the peninsular tract of land known as the 
Indian Reserve, and not included in the County of Grey, 
together with all the islands in Lake Huron and the Georgian 
Bay contiguous thereto. 


30. The County of Huron shall consist of the townships of 
Hay, Stephen, McGillivary, Biddulph, Usborne. Howick, 
McKillop, Grey, Morris, Turnberry, Ashfield, Wawanosh, 
Colborne, Hullett, Tuckersmith, Stanley, and Goderich, 

31. The County of Perth shall consist of the townships of 
Blanchard, Hibbert, Fullerton, Downie, including the Gore of 
Downie, Logan, Ellice, Easthope North, and Easthope South, 
Elma, Wallace, Mornington. 

32. The County of Lambton shall consist of the townships of 
Bosanquet, Plympton, Warwick, Sarnia, Moore, Enniskillen, 
Brooke, Sombra, including Walpole Islands, St. Ann’s Island, 
and the other islands at the mouth of the river St. Clair, Dawn 
and Kuphemia. 
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33. The County of Kent shall consist of the townships of 
Orford, Howard, Caniden, Chatham, Harwich, Dover East, 
Dover West, Raleigh, Tilbury East, Romney and Zone. 

34. The County of Essex shall consist of the townships of 
Mersea, Gosfield, Colchester, Rochester, Maidstone, Malden, 
Anderdon, Tilbury West, and Sandwich. 

35. The County of Elgin shall consist of the townships of 
Aldborough, Dunwich, Southwold, Yarmouth, Malahide, Bay- 
ham, and South Dorchester. 

36. The County of Middlesex shall consist of the townships 
of Mosa, Ekfrid, Caradoc, Metcalfe, Adelaide, Williams, Lobo, 
Nissouri West, North Dorchester, Delaware, Westminster and 
London. ° 

37. The County of Norfolk shall consist of the townships 
of Houghton, Middleton, Charlotteville, Windham, Townsend, 
Woodhouse, Walsingham, including Long Point. 

38. The County of Oxford shall consist of the townships of 
Zorra East, Zorra West, Oxford North, Oxford East, Oxford 
West, Dereham, Norwich, Blenheim, Blandford, Nissouri East, 
and the village of Woodstock. 

39. The County of Haldimand shall consist of the townships 
of Walpole, Oneida, Seneca, North Cayuga, South Cayuga, 
Canborough, Rainham, Dunn, Moulton and Sherbrooke. 

40. The County of Welland shall consist of the townships 
of Pelham, Thorold, Stamford, Crowland, Willoughby, Wain- 
fleet, Humberstone, and Bertie. 

41. The County of Lincoln shall consist of the townships of 
Grimsby, Clinton, Louth, Grantham, Caistor, Gainsborough, 
and Niagara. 

42. The County of Wentworth shall consist of the townships of 
Beverly, Flamborough East, Flamborough West, Ancaster, 
Glanford, Binbrook, Saltfleet, and Barton. 

SCHEDULE, B. 

Counties united for Municipal, Judicial, and other purposee. 
. Essex and Lambton. 

Huron, Bruce and Perth. 
Middlesex and Elgin. 

. Lincoln and Welland. 

. Wentworth, Halton, and Brant. 
Wellington, Waterloo and Grey. 
York, Ontario and Peel. 

. Northumberland and Durham. 

. Peterborough and Victoria. 

. Frontenac, Lennox and Addington. 
11. Leeds and Grenville. 

12. Lanark and Renfrew. 

13. Prescott and Russell. 

14. Stormont, Dundas and Glengary. 


——_ 
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SCHEDULE, C. «¢ 


Counties United for the purpose of Representation. 


Superseded by the 16 V., c. 152. See title “ Parliamentary 
Representation.”’ 


SCHEDULE D. 
New Townships. 


1. Howe Island shall consist of the island of that name. 


2. East Nissourt shall include and consist of that part of the 
present township of Nissouri, which lies eastward of the line 
dividing the seventh concession thereof from the eighth. : 

3. West Nissowrt?, which shall include and consist of the resi- 
due of the present township of Nissouri. 


4. North Dumfries, which shall include and consist of the 
six northern concessions of the present township of Dumfries. 

5. South Dumfries, which shall include and consist of the 
residue of the present township of Dumfries. 


6. North Dorchester, which shall include and consist of all 
that part of the present township of Dorchester, lying to the 
northward of the line between the 6th and 7th concessions 
south of the river Thames. 


7. South Dorchester, which shall include and consist of the 
residue of the present township of Dorchester. 


8. Pilkington, which shall include and consist of that part of 
the present township of Woolwich, known as the Pilkington 
tract. 


9. Scugog, which shall include and consist of all those parts 
of the present townships of Cartwright and Reach which com- 
pose the island known as Scugog Island. 


10. Orillia, which shall include and consist of the present 
township of North Orillia and the present township of South 
Orillia. 

11. Brighton, which shall include and consist of all the lots 
from number | to 10, both inclusive, in the 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10 concessions, and in the broken front of the present 
township of Cramahe, and of the lots from number 23 to 35, 
both inclusive, in the 1, 2, 3, 4,5, 6,7, 8, 9, 10, 11 conces- 
sions, and in the concessions A. and B., and the broken front 


of the present township of Murray, and the peninsula of Presqu’ 
Isle. 


SCHEDULE E. 
Tracts detached from Townships and attached to others. 


1. The lots on Yonge-street, in the present township of West 
Gwillimbury, shall be detached from the said township, and 
be annexed:to and form part of East Gwillimbury ; and the 
residue of that part of the said township of West Gwillimbury 
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which lies on the south-east side of the west branch of the 
Holland river shall be detached from the said township of 
West Gwillimbury, and be annexed to and form part of the 
township of King. 

2. That part of the present township of Cartwright, lying to 
the north of Scugog lake, shall be detached from the said town- 
ship of Cartwright, and be annexed to and form part of the 
township of Mariposa. 

3. That part of the present township of Nichol, known as 
the Town Plot of the village of Elora, shall be detached from 
the present township of Nichol, and be annexed to and form 
part of the township of Pilkington, and the boundaries of such 
Town Plot shall be fixed by proclamation, to be issued by the 
Governor-General in council. 

4. The peninsula of Presqu’ Isle shall be detached from the 
present township of Murray, and shall be annexed to and form 
part of the township of Brighton. 

5. The Gore of Murray, lying between the tenth concession 
of the township of Murray and the township of Seymour, shall 
be detached from Murray and form part of the township of Sey- 
mour. 

6. That part of the present township of North Dorchester, 
lying north of the river Thames and east of the middle of the 
toad allowance between lots numbers eighteen and nineteen, 
shall be detached from the said township, and shall be annexed 
to and form part of the township of Oxford North. 

The counties are differently arranged for representation pur- 
poses by the 16 V., c. 152. 

See title ‘ Parliamentary Representation.”’ 


COUNTY ATTORNEY. 


By 20 V., c. 59, § 1, there shall be a county attorney in 
each county, to aid in the administration of justice.—§ 2. 
Such county attorney shall be a barrister of not less than three 
years’ standing, and a resident in the county. § 3. To be 
appointed by the Governor. § 4, not to act directly or dis- 
tinctly as counsel or attorney for any prisoner or party 
charged with any offence punishable by the criminal law. 
§ 5. His duties—1. To receive all papers connected with 
criminal charges transmitted to him by magistrates ; to cause 
further investigation when necessary ; to compel attendance of 
witnesses at the assizes or quarter sessions. 2. ‘T'o institute 
and conduct prosecutions at the sessions on the part of the 
Crown, and in recorder’s courts. 3. To watch over private 
prosecutions at the sessions, and to assume the conduct of 
the case where justice towards the accused seem to demand 
his interposition. 4. To deliver to the crown officer all 
papers connected with the criminal business of the court of 
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assize ; to represent, and if required, aid the crown officer ; 
and, in the absence of the crown officers to represent the 
Crown and conduct the criminal business. § 5. To institute 
and conduct summary proceedings before magistrates where 
the public revenue, &c., is concerned. § 6. To advise and 
instruct magistrates in respect of criminal offences brought 
before them for preliminary investigation or adjudication 
upon request in writing. § 7. To perform such other duties 
as the Governor in council shall require. § 8. To act as 
‘‘ receiver of fees’’ in respect of the county court, court of insol- 
vent debtors and division courts in his county. §9. To 
perform such other duties as may be assigned to him by any 
statute. § 6. Such county attorney to take the oath of 
office prescribed. § 7. Entitled to certain fees on trials at the 
quarter sessions. § 8. The Governor in council authorised 
to make regulations as to the duties of county attorneys. 
§ 9. Clerks of the peace to be hereafter appointed to be 
barristers of not less than three years’ standing; and shall be 
ex officio county attorneys. $10. In case of the illness or 
unavoidable absence of the county attorney, the senior judge 
of the county court is to appoint another barrister pro tem. 
§ 11. Justices committing or bailing parties on criminal 
charges to deliver the informations, depositions, and other 
papers connected therewith to the county attorney ; also, the 
coroner, the inquisition, recognizances, depositions and state- 
ments of the accused taken before him ; and in every case in 
which an information or complaint may be laid before a justice, 
whether proceedings have been taken thereon or not, such 
justice shall hand over to the county attorney, all papers 
connected therewith, on being required by such county attor- 
ney. §§ 18, 14, 15, 16 & 17, relate to financial matters. 


COUNTY COURT. 


By 8 V., c. 18, entitled “An Act to amend, consolidate 
and reduce into one act the laws now in force establishing 
or regulating the practice of district courts, &c.,”’ all former 
acts are repealed, and it is enacted, “that there be estab- 
lished in every district a court of law and record by the name 
of the District Court, with one or more judges over the same, 
being barristers of at least five years’ standing, to hold plea 
of all causes or suits relating to debt, covenant, or contract, 
to the amount of £25; and in contract or debt on the com- 
mon counts, where the amount is ascertained by the signature 
of defendant, to £50, and in matters of tort not exceeding 
£20, and where titles to land shall not be brought in 
question.” | 
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By 9 V., c. 7, the court is to hold four terms in each year, 
commencing on the Monday in the week next but three pre- 
ceding the week in which the county quarter sessions are 
held, ending on Saturday of the same week. 

By 9 V., c. 86, the judge is to hold office during pleasure. 

By 12 V., c. 68, appeals to lie from the County Court to 
Common Pleas, as well as the Queen’s Bench. 

F By 12 V., c. 78, § 4, name of the court changed to “‘ County 
ourt.”’ 

By 13 & 14 V., ¢. 52, the jurisdiction of this court is ex- 
tended to and authorised to hold plea of all causes relating 
to debt, covenant, or contract, to the amount of £50; and 
in debt or contract, where the amount is ascertained by the 
signature of the defendant, to £100, and in matters of tort 
relating to personal chattels, where the damages shall not 
exceed £30, and the title to land not be brought in question. 
Superior law courts to have a concurrent jurisdiction, but 
the plantiff not to recover more than county court costs. 

§ 2. Writs of summons and pleadings in this court may be 
served'in any county, and the defendant must plead thereto 
within the usual time, as if served in the county where suit 
instituted. 

§ 3. Writ of subpoena and execution, and rules on sheriff’s 
orders and proceedings, may be issued into any other county, 
and served and executed there. 

§ 4. All actions in the county courts shall be brought 
either in the county in which the defendants, or one or more of 
them shall then reside, or in the county in which the debt 
was contracted or made payable, or the contract was made, 
at the option of the plaintiff; and in default thereof the 
proceedings before plea, on judgment signed, may be set 
aside with costs. 

By 16 V., c. 20, the judge whose commission is of the 
oldest date is to be judge of the court: others to be junior 
judges. : 

By 18 V., c. 20, in case of the judge’s unavoidable absence 
the judge of any other court may act in his place. 

By 16 V.,c. 119, an equitable jurisdiction is conferred 
upon this court in minor matters and to a limited extent. 


COUNTY FUNDS. 


By 8 V., 4, c. 72, § 8, moneys arising from duties on 
licenses to keep houses of publice ntertainment issued after 
this act, shall be appropriated to the uses of the districts, or 
other municipal divisions of the province in which they shall 
be collected, and shall be paid over to the treasurers thereof 
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accordingly. § 4. Upper Canada rebellion losses debentures 
to be issued under this act, to be first paid out of the duties 
on licenses in Upper Canada. 


COURT HOUSE. 


The 82 G. III., c. 8, provides that one shall be erected in 
every district. 
See also post title “ Gaols.” 


CRIMINAL LAW. 


By imp. statute 14 G. III., c. 83, § 11, it was enacted 
that the criminal laws of England should continue to be 
administered and observed as law in the province of Quebec 
(of which the province of Upper Canada then formed a part) 
as well in the description and quality of the offence, as in 
the method of prosecution and trial, and the punishments 
and forfeitures thereby inflicted, to the exclusion of every 
other rule of criminal law, or mode of proceeding, which 
prevailed in the said province before the year 1764; subject 
to such alterations as the provincial legislature might there- 
after make therein. 

After the division of the said province into the late provinces 
of Upper Canada and Lower Canada, by stat. *40 G. III., 
c. 1, entitled, ‘An Act for the further introduction of the 
criminal law of England into this province,” it 1s enacted, 
that the criminal law of England, as it stood on the 17th day 
of September, 1792, shall be and the same is thereby de- 
clared to be the criminal law of Upper Canada. 

Subsequently, many alterations and improvements were 
made in the criminal law of Upper Canada, which are refer- 
red to in different parts of this work ; and since the re-union 
of the said provinces, now constituting the province of 
Canada, the following important acts have been passed’ 
relating to the whole of the united province, viz:— 

The 4 & 5 V., c. 24, intituled “An Act for improving the 
administration of criminal justice in this province.” 

The 4 & 5 V., c. 25, intituled “‘ An Act for consolidating 
and amending the laws in this province relative to larceny 
and other offences connected therewith.” 

The 4 & 5 V., c. 26, intituled “‘ An Act for consolidating 
and amending the laws in this province relative to malicious 
injuries to property.’ 

The 4 & 5 V., c. 27, intituled “‘ An Act for consolidating 
and amending the statutes in this province relative to 
offences against the person.”’ 
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The provisions contained in these acts will be found under 
their respective titles: each of the said acts contains a clause 
repealing all former acts or provisions of law inconsistent or 
contradictory to said acts. The following acts relating to 
criminal law and procedure have also been subsequently 
passed, viz., 6 V.,¢.53 12 V.,¢.21; 14 &15V., ¢. 18; 18 
V., c. 92; 20 V. c. 61; the details of which are given under 
the titles to which they severally relate. 


CRIMINAL LUNATIC ASYLUM. 


By 20 V., c. 28, § 28, provision is made for the erection 
of an asylum at Kingston for the reception of lunatic con- 
victs, and the Governor may appoint thereto a medical super- 
intendent and other officers with the same powers and duties 
as those possessed by similar officers of the provincial lunatic 
asylum at Toronto. § 29. Provision for the removal of con- 
victs to the criminal lunatic asylum ; and for reconveyance 
to the penitentiary upon their recovery. § 31. Said criminal 
lunatic asylum may also be used for the safe keeping of in- 
sane and dangerous lunatics under the 14 & 15 V., c. 83. 


CRUELTY TO ANIMALS—PREVENTION. 


By the municipal act, 12 V., c. 81, the municipalities of 
incorporated towns, villages and cities respectively, are em- 
powered to make by-laws for preventing the excessive beat- 
ing or cruel and inhuman treatment of animals on the public 
highway of such localities. : 

By 20 V., c. 31, § 1. If any person shall, from and after 
the passing of this act, wantonly, cruelly and unnecessarily 
beat, bind, iltreat, abuse or torture any horse, mare, geld- 
ing, bull, ox, heifer, steer, calf, mule, ass, sheep, lamb, pig 
or other cattle, or any poultry, or any dog or domestic ani- 
mal or bird, or if any person who shall drive any cattle or 
other animal, shall, by negligence or ill-usage in the driving 
thereof, be the means whereby any mischief, damage or 
injury shall be done by any such cattle or other animal, 
every such offender being convicted of any or either of the 
said offences before any one justice of the peace for the city, 
town, district or county in which any such offence shall have 
been committed, shall, for every such offence, forfeit and 
pay (over and above the amount of damage or injury, if any, 
done thereby, which damage and injury shall and may be 
ascertained and determined by such justice), such a sum of 
money not exceeding £2 10s., nor less than 5s., with costs, 
as to such justice shall seem meet: or the offender shall, in 
default of payment, be committed to the common gaol or 
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house of correction for the city, town, district or county in 
which such offence shall have been committed, there to be 
imprisoned for any time not exceeding fourteen days; pro- 
vided that nothing in this act contained shall prevent or 
abridge any remedy by action against the employer of any 
such offender, when the amount of damage is not sought to 
be recovered by virtue of this act: provided that nothing in 
this section contained shall make it unlawful for any person 
to bind any sheep, lambs, calves or pigs, for the purpose of 
conveying and delivering them to or at any market at a dis- 
tance not exceeding fifteen miles from the owner’s house or 
premises ; but such animals shall not remain so bound for a 
longer space than half-an-hour after their arrival at such 
market. | 

§§ 2 and 3 relate to the treatment of cattle impounded— 
for which see post title ‘“‘ Pound Keeper.”’ 

§ 4. That when and so often as any of the said offences 
shall happen, it shall be lawful for any constable or other 
peace officer, or for the owner of any such cattle, &c., or upon 
the information of any other person, (who shall declare his 
or their name or names and place or places of abode to the 
said constable or other peace officer) to seize and forthwith 
(without any other authority or warrant) to convey any such 
offender before any one justice of the peace of the locality; 
to be dealt with according to law, and such justice shall 
forthwith proceed to examine upon oath any witness or wit- 
nesses. 

§ 5. Ifany person apprehended under this act, shall re- 
fuse to discover his name and place of abode to the justice, 
he shall immediately be delivered over to a constable or 
other peace officer, and shall by him be conveyed to the 
common gaol or house of correction for the city, town, Xc., 
within which the offence was committed, or in which the 
offender was apprehended, there to remain for a space not 
exceeding one calendar month, or until he shall make known 
his name and place of abode to such justice. 

§ 6. Offences to be prosecuted within three calendar 
months; and the evidence of the complainant to be sufficient 
in the absence of other evidence. 

§ 7. In case of non-payment of the damage or penalty 
within such period as the convicting justice shall appoint, it 
shall be lawful for such justice (unless where otherwise spe- 
cially directed) to commit the offender to the common gaol 
or house of correction, to be imprisoned with or without hard 
labour, for any term not exceeding fourteen days, when the 
amount awarded, or penalty imposed, or both (as the case 
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may be), with costs, shall not exceed £5, and for any term 
not exceeding two calendar months, when exceeding £5. 
The commitment in either case to be determinable on pay- 
ment of the amount and costs. 

§ 8. It shall be lawful for any one such justice, in all 
eases in which no other mode of proceeding is provided for 
by this act, or in case where any person shall not be con- 
veyed before any justice by the authority of this act, upon 
information or complaint made by any person of any offence 
against this act, within fourteen days (a) next after the com- 
mission of any such offence, to summon the accused to ap- 
pear before him, or any other justice, at a time and place to 
be named, and on his appearance, or default, such justice 
may proceed to examine into the matter, and upon due proof 
by voluntary confession, or by oath of one or more credible 
witnesses, to award, order, give judgment or convict for the 
damage or injury, penalties or forfeiture, as the case may be. 

§ 9. The conviction to be in the following form, or to the 
effect thereof, or as near thereto as may be: 


County (as the case) Be it remembered that on the day 
may be) of g Press in the year of our Lord, 
at , in the County (or as the case may be) of ising) ai 


is convicted before me J. P., one of her Majesty’s justices of 
the peace for the said county (or as the case may be) for that the 
said A. B. on the day of in the year at 
in the said did (here specify the offence); and I the said 
J. P. do adjudge the said A. B. for his said offence to forfeit 
and pay the sum of (here state the penalty actually imposed, or 
the penalty, and also the amount of damages for the injury done, 
or as the case may be), and also to pay the sum of _for costs, 
and in default of immediate payment of the said sums, to be 
imprisoned in the , (and as the case may be) to be there 
kept at hard labour for the space of unless the said sums 
shall be sooner paid; and I direct that the said sum of (the 
penalty) shall be paid as follows; that is to say, one moiety 
thereof to the of the said 2 et to be by 
applied according to ; and the other moiety thereof to C. 
D. of the prosecutor, (or as the case may be) and that the 
said sum of (the sum for the amount of injury done, if any 
sum is awarded) shall be paid to E. F. (or the said O. D. as the 
case may be); and I do order that the said sum of for 
costs shall be paid to the said C. D. 

Given under my hand and seal, the day and year first above- 
mentioned. #. Pe (LG. Se} 


! (a) The previous 6 @ limits the prosecution of offences to three calendar 
months; the 8 3 would seem to imply that it must be within fourteen days 
after the offence. 
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§ 10. Summons against offenders may be served personally 
or left at his usual or last place of residence in whatever 
county or place. § 11. Any constable or peace officer refusing 
or neglecting to serve or execute any summons or warrant under 
this act shall forfeit any sum not exceeding £5; and in default 
of payment be committed to the county gaol or house of correc- 
tion for one calendar month unless sooner paid. § 12. Penal- 
ties under this act to be distributed as follows, viz., one moiety 
to the treasurer of the locality, to be applied on the streets or 
roads, and the other moiety with full costs to the prosecutor or 
such other person as to such justice shall seem fit; and all 
damages shall be paid to the person sustaining the same. 
§ 18. Any person giving information shall be deemed a com- 
petent witness, nothwithstanding he may be entitled to any 
part of the penalty. §14. All actions brought against 
any person for any thing done in pursuance of this act 
shall be commenced within one calendar month, and shall 
be brought and tried in the county or place where arising ; | 
and notice in writing thereof shall be given to the defendant 
Fourteen days before the commencement; and the defendant 
may plead the general issue and give this act in evidence ; and 
if the cause of action shall appear to arise in respect of any mat- 
ter or thing done in pursuance or under the authority of this act, 
or if brought after the expiration of- one calendar month, or 
in any other county or place, or if notice shall not have 
been given as aforesaid, or if tender of sufficient amends 
shall have been made before action commenced, or a sufii- 
cient sum paid into court afterwards, the verdict shall be for 
defendant ; and if a verdict for the defendant, or the plain- 
tiff become nonsuit, or shall discontinue, or if on demurrer 
or otherwise judgment shall be given against him, defendant 
shall recover full costs as between attorney and client; and 
if verdict given for the plaintiff, he shall not have costs un- 
less the judge shall certify his approbation of the action, and 
verdict obtained thereupon. § 15. Any person aggrieved 
by conviction of any justice under this act, may appeal 
against such conviction, giving fourteen days’ notice of such 
appeal, and of the cause and matter thereof to such justice 
to the next quarter sessions, who shall have power to hear 
and determine such appeal in the usual manner, and award 
costs. § 16. Interpretation clause, defining the meaning of 
certain words and expressions. § 17. This act not to affect 
any municipal by-law, except so far as the same may be at 
variance or inconsistent with this act. § 18. The 2 and 3 
§§ shall extend to Upper Canada only. § 19. To be a pub- 
hie act. 
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CURRENCY. 


By 16 V., c. 158, all former acts relating to the currency 
are repealed. § 1. The denominations of money in the cur- 
rency of this province shall be pounds, dollars, shillings, 
pence, cents, and mills. The pound, shilling, and penny, 
shall have the same proportionate value as they now have. 
The dollar shall be one-fourth of a pound, the cent 100 part 
of a dollar, and the mill ;44 of a cent; and in any statement 
as to money, or money value in any agreement, endictment, 
or legal proceeding, the same may be described in pounds, 
shillings, and pence, or in dollars, cents, and mills, or in 
either denomination. 

§ 3. The pound currency ghall be equivalent to 101 grains, 
and 321 thousandths of a grain troy weight of gold of the 
standard of fineness now prescribed by law for the gold coins 
of the United Kingdom; and the dollar currency shall be 
equivalent to + part of the weight aforesaid of gold of the 
same standard; and any gold coins of the standard aforesaid 
struck at the Royal Mint shall by such names as shall be 
assigned to them in any proclamation declaring them lawful 
money, pass current, and be a legal tender. 

§ 4, The pound sterling shall be equal to £1 4s. 4d., or 
$4 86 cents and % of a cent currency; and any British 
sovereign of lawful weight shall pass current and be a legal 
tender for that sum; and the other gold coins of the United 
Kungdom of lawful weight shall pass current, and be a legal 
tender for sums in currency equal according to the propor- 
tions aforesaid, to their sterling value. 

§ 5. Proviso as to the meaning of the word “ Sterling ”’ in | 
contracts, Xc., made before this act shall be in force. 

§ 6. Public accounts to be kept in such denominations as 
her Majesty shall direct. (But see 20V., c.18, which directs 
that all government accounts shall from and after,the 31st 
December, 1857, be rendered in dollars and cents.) 

§ 7. Silver coins struck at the Royal Mint of the fineness 
now fixed by law for the silver coins of the United Kingdom, 
shall, by such names as shall be assigned to them by procla- 
mation, pass current and be a legal tender at the rates 
assigned. 

§ 8. Silver coins of the United Kingdom, until otherwise 
ordered by proclamation, shall pass current for sums in cur- 
rency equal to the sums in sterling for which they pass 
current in the United Kingdom, but after the proclamation 
shall cease to be current. 

§ 9. Silver coins not to be a legal tender over £2 10s. in 
any one payment. 
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§ 10. Copper coins of the United Kingdom, while lawfully 
current therein, shall pass current, and be a legal tender in this 
province to the amount of one shilling currency at the fol- 
lowing rates: viz., the copper penny for two cents, the 
copper half-penny for one cent, and any other subdivision of 
the said copper penny, in proportion. Provided, that any 
copper coins of like weight, which her Majesty may direct to 
be struck for the purpose, shall pass current, and be a legal 
tender as aforesaid, and if such coins be struck, her Majesty 
may by proclamation declare the copper coins of the United . 
Kingdom shall not be lawful money of this province. 

§ 11. The gold eagle of the U.S. coined before the 1st 
July, 1834, and weighing 11 penny weights 6 grains troy 
weight, shall pass current be a legal tender for 10 
dollars and 662 cents. or £2 13s. 4d. currency; and the 
half eagle of like date, and proportionate weight, for only 
half the said sum. The gold eagle coined after the last 
mentioned day, and before the Ist of January, 1852; or after 
that day, but while the standard of fineness for gold coins 
then fixed by the laws of the U. 8S. shall remain unchanged, 
and weighing 10 penny weights, 18 grains troy weight, shall 
pass current and be a legal tender in this province for 10 
dollars, or £2 10s. currency ; and the multiples or halves of 
said eagle of the date and proportionate weight shall pass 
current and be a legal tender for proportionate sums. 

§ 12. Other foreign gold coins may be made current by 
proclamation. §18. If any person shall colour or gild or 
case over with gold or silver, or with any wash or materials 
_ producing the colour of gold or silver, any coin of coarse gold 
or of coarse silver, or of base metal resembling any coin, or 
shall make or cause to be made, or shall buy, sell, or procure 
for himself or for another, or shall knowingly bring and im- 
port, or cause to be brought and imported into this province, 
any forged, false or counterfeit gold, silver, or copper coin, 
like to any of the gold, silver, or copper coin made or de- 
clared by this act to be lawfully current, or any coin of coarse 
gold, or of coarse silver, or of base metal coloured, gilded or 
cased over with gold or silver, or with any wash or materials, 
producing the colour of gold or silver, and resembling any 
such coin, or shall utter or attempt to utter, or tender in pay- 
ment to any person or persons (as being any of the gold, 
silver or copper coins hereby made or declared to be current) 
any false or counterfeit piece counterfeited to any of the gold, 
silver, or copper coins made or declared to be current by this 
act, or any of the higher or lower denominations thereof, 
knowing the same to be false or counterfeit, such person shall 
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_be guilty of a misdemeanor, and on conviction be liable to 
be imprisoned and kept at hard labour in the provincial peni- 
tentiary for not less than three nor more than fourteen years, 
in the discretion of the court; and for a second offence shall 
be deemed guilty of felony, and liable to imprisonment for 
life in the said penitentiary, or for any time not less than 
Jourteen years in the discretion of the court. 

§14. If any person shall form, make, cut, sink, stamp, 
engrave, repair or mend, or assist in so doing, or shall have 
in his or her possession, except for some known and lawful 
purpose, any false or counterfeit coin, counterfeit to any coin 
lawfully current under this act, or any die, press, tool or 
instrument, or metal or material of any kind used, constructed, 
devised, adapted or designed for counterfeiting any coin law- 
fully current under this act, such person shall be guilty of a 
misdemeanor and punishable accordingly, and the proof of 
lawful purpose shall lie upon him or her. 

§ 15. It shall be lawful for any justice of the peace on 
complaint made before him upon the oath of one credible 
person that there is just cause to suspect that any person or 
persons is or are, or hath or have been concerned in making 
counterfeiting or imitating any such coin as aforesaid by 
warrant under the hand (a) of such justice of the peace to 
cause the dwelling house, room or workshop, outhouse or 
other building, yard, garden, ground or other place belong- 
ing to such suspected person or persons, or when such sus- 
pected person or persons shall be suspected to carry on such 
making, counterfeiting or imitating, to be searched for any 
such counterfeit coin; and if any such coin, or any such 
die, press, tool or instrument, metal or material as aforesaid 
shall be found in the possession or custody of any person 
or persons whomsoever, not having the same for some law- 
ful purpose, it shall be lawful for any person or persons 
discovering the same to seize, and he or they are hereby au- 
thorised and required to seize and carry the same forthwith 
before a justice of the peace having jurisdiction within the 
locality in which the same shall be seized, who shall cause 
the same to be secured and produced in evidence against any 
person or persons who shall or may be prosecuted for any 
such offence as aforesaid in any court of competent jurisdic- 
tion, and the same after being so produced in evidence shall 
by order of the court be defaced or destroyed, or otherwise 
disposed of as the court shall direct. 

§ 16. Any person to whom any pretended gold, silver, or 


(a) Hand only in the act ; but ‘‘hand and seal” probably meant. 
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copper coin shall be tendered in payment, which shall by the 
stamp, impression, colour or weight thereof, afford reason to 
suspect that the samegs false or counterfeit, may cut or break 
such coin, and if counterfeit, the person who tendered it shall 
bear the loss, otherwise the person who shall have cut or 
broken it, shall receive it for a sum proportionate to its 
weight ; and if any question shall arise whether such coin 
be counterfeit, it shall be determined by any justice of the 
peace, who if he entertain any doubt may summon three 
skilful persons, the decision of a majority of whom shall be 
final. 

§ 17. If any false or counterfeit coin shall be produced in 
any court of law, the court shall order the same to be cut in 
pieces in open court, or in the presence of a justice, and 
then delivered to or for the lawful owner, if any, claiming the 
same. 

§ 18. Any person knowingly uttering or attempting to utter 
or offer in payment, as being lawfully current, any gold coin 
of less value than its lawful weight, or who shall diminish the 
weight of any such coin with intent to utter or offer it in pay- 
ment, shall be guilty of a misdemeanor and punishable 
accordingly. 

§ 19. Evidence to be given in cases under this act. 

§ 10. This act to have force and effect from the day to be 
appointed by proclamation. 

The act came into force on the 1st of August, 1854, wn- 
der proclamation dated 5th July, 1854. 


CUSTOMS. 


By 10 & 11 V., c¢. 31. After various provisions relative to 
importation and entry of goods, &c¢., it is enacted by § 37, 
that if any person shall forge or counterfeit any mark or 
brand to resemble any mark or brand which shall be pro- 
vided for the purposes of this act, or shall forge or counter- 
feit the impression of any sueh mark or brand, or shall sell 
or expose to sale, or have in his, her or their custody or pos- 
session, any goods with a counterfeit mark or brand, know- 
ing the same to be counterfeit, or shall use or fix aay such 
mark or brand to any other goods required to be stamped 
as aforesaid, other than those to which the same was origi- 
nally affixed, such goods so falsely marked shall be forfeited, 
and every such offender or offenders, his, her or their aiders, 
abettors or assistants, shall, for every such offence, forfeit 
and pay the sum of £50, which penalty shall be recoverable 
in a summary way before any two justices of the peace in 
this province, and in default of payment, the offender shall 
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be committed to any of her Majesty’s gaols in this province, 
for a period not exceeding twelve calendar months. And if 
any wilfully false oath be made in any case, where, by this 
act, an oath is required or authorised, the offender shall be 
guilty of wilful and corrupt perjury, and punishable accord- 
ingly. 

§ 86. If any person shall counterfeit or falsify, or use 
when so counterfeited or falsified, any paper or document 
required under this act, or for any purpose therein mention- 
ed, whether written, printed or otherwise, or shall by any 
false statement procure such document, or shall forge or 
counterfeit any certificate relating to any oath, affirmation 
or declaration hereby required or authorised, knowing the 
same to be so forged or counterfeited, such person shall be 
guilty of a misdemeanor, and, on conviction, punished 
accordingly. 

§ 37. If any person or persons shall offer for sale any 
goods under pretence that the same are prohibited, or have 
been unshipped and run on shore, or brought in by land, or 
otherwise without payment of duties, such goods (although 
not liable to duties or prohibited), shall be forfeited, and the 
offender shall forfeit treble the value of such goods, or the 
penalty of £50, at the election of the prosecutor, recovera- 
ble in a summary way, upon legal proof thereof, before any 
one or more justices, and in default of payment, the offender 
shall be committed to any of her Majesty's gaols for a pe- 
riod not exceeding sixty days. 

§ 88. Contains provisions for custom-house officers mak- 
ing search for smuggled goods, detaining vessels, carriages, 
&c., engaged in smuggling, and then provides that all mas- 
ters or persons in charge of any such vessels, and all drivers 
or persons conducting or having charge of such vehicles or 
conveyances, refusing to stop when required so to do by such 
officer or person in the Queen’s name, or any person being 
present at any such seizure or stoppage, and being called 
upon in the Queen’s name by such officer or person to aid 
and assist him in a lawful way, and refusing so to do, shall 
forfeit and pay the sum of £50, recoverable on legal proof 
before any two justices of the peace, and in default of pay- 
ment, the offender shall be committed to any of her Majes- 
ty’s gaols for a period not exceeding six months. 

§ 39. If any person or persons whatsoever, shall, under 
any pretence, either by actual assault, force or violence, or 
by threats of such assault, force or violence, in any way 
resist, oppose, molest or obstruct any officer of customs or 
any person acting in his aid or assistance in the discharge of 
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his or their duty under this act, or any other act of this 
province relating to customs trade or navigation; or shall 
wilfully or maliciously shoot at or attempt to destroy or 
damage any vessel or boat belonging to her Majesty, or in 
the service of the province, or maim or wound any officer of 
the army, navy, marine or customs, or any person acting in 
his aid or assistance, while duly employed for the prevention 
of smuggling, and in execution of his or their duty; or if 
any person or persons shall be found with any goods hable 
to seizure or forfeiture under this or any other act relating 
to customs trade and navigation, and carrying offensive arms 
or weapons, or in any way disguised, or shall stave, break, 
or in any way destroy any such goods before or after the 
actual seizure thereof, or shall scuttle, sink or cut adrift any 
vessel, or destroy or injure any vehicle before or after such 
seizure, or shall wilfully and maliciously destroy or injure 
by fire or otherwise, any custom-house, or any building 
whatsoever in which seized or forfeited goods are deposited 
or kept; such person or persons being convicted thereof, 
shall be judged guilty of felony, and be punishable accord- 
ingly. 

§ 40. If any five or more persons in company be found 
together, and they or any of them shall have any goods lia- 
ble to forfeiture under this act, every such person shall be 
guilty of misdemeanor, and be punishable accordingly. 

§ 45. If any person, whether pretending to be the owner 
or not, shall either secretly or openly, and whether with or 
without force or violence, take or carry away any goods, 
vessel, carriage, or other thing which shall have been seized 
or detained on suspicion, as forfeited under this act, before 
the same shall have been declared by competent authority to 
have been seized without due cause, and without the permis- 
sion of the officer or person having seized the same, or of 
some competent authority, such person shall be deemed to 
have stolen such ‘goods, being the property of her Majesty, 
and to be guilty of felony, and lable to punishment accord- 
ingly. 

§ 47. That if any such goods shall be stopped or taken 
by such police officer on suspicion that the same have been 
feloniously stolen, he shall convey the same to the police 
office to which the offender is taken, there to remain until 
trial. And the police officer shall give notice in writing to 
the collector or principal officer of her Majesty’s customs at 
the nearest port of his having so detained such goods; and 
immediately after the trial such goods shall be deposited in 
the custom house or other place appointed, and proceedings had 
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according to law. And in case any police officer making deten- 
tion of such goods shall neglect to convey the same to such 
warehouse, or to give such notice of having stopped the same 
as before described, he shall forfeit £25, recoverable in a sum- 
mary way before any two or more justices, and in default of 
payment be committed to any of her Majesty’s gaols for a 
period not exceeding thirty days. 

The above clauses appear to be all that in any way relate 
to justices of the peace, or which bring offenders within their 
cognizance. ‘There are numerous other penalties imposed 
for contravention of the other clauses, but such penalties are 
recoverable in another form, and not before justices of the 
peace. 

By the amendment act 12 V., c. 1, § 5, ad valorem duties 
are to be ascertained by appraisement. Appraisers to be 
appointed by the Governor, and such appraisers before acting 
shall take and subscribe an oath of office (in the form given) 
before some justice of the peace having jurisdiction where 
such oath is taken. 

§ 19. If any person shall knowingly and wilfully with 
intent to defraud the revenue of this province, smuggle or 
clandestinely introduce into the province any goods subject 
to duty without paying or accounting for the duty thereon, 
or shall make out or pass or attempt to pass through the 
custom house any false, forged or fraudulent invoice, or shall 
- Im any way attempt to defraud the revenue by evading the 
payment of the duty or of any part of the duty on any 
goods, every such person, his, her or their aiders or abettors 
shall, in addition to any other penalty or forfeiture to which 
they may be subject for such offence, be deemed guilty of a 
misdemeanor, and on conviction liable to a penalty not ex- 
ceeding £50, or to imprisonment for a term not exceeding 
one year, or both, in the discretion of the court. 

By the amendment act 16 V., c. 85, § 7, it is enacted, that if 
any warehoused goods shall be fraudulently concealed in or 
removed from any public or private warehouse in this prov- 
ince, such goods shall be forfeited; and any person fraudu- 
lently concealing or removing such goods, or aiding or 
abetting such removal, shall incur the penalties now imposed 
on persons illegally importing or smuggling goods into this 
province. | 
See also post title “ Provincial Revenue.” 


CUTTING AND MAIMING. 


Stabbing, cutting or wounding any person with intent to 
commit murder is made a capital offence, punishable by death 
by 4&5 V., c. 27, § 9. 
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See “ Capital Punishment.” 


And if with intent to disfigure or do some grievous bodily 
harm, or prevent the apprehension or detainer of any per- 
son is made felony by 4 & 5 V., c. 27, § 11. 

~ See * Malicious injury.” 


DEATH—SENTENCE OF. 


By *7 G.IV., c. 3, the pronouncing of sentence is dispensed 
in cases where the court shall be of opinion that the offender 
is a fit and proper subject to be recommended to the royal 
mercy. 

By *7 W. IV., c. 6, § 3, it may be commuted by the Gover- 
nor in other cases (excepting treason and murder) for trans- 
portation for life, or term of years, or banishment, or solitary 
confinement with or without hard labour in any penitentiary 
or house of correction appointed for such purpose. And by 
4& 5V., ¢ 24, § 88, may be recorded only against the 
offender when the court shall be of opinion that he is a fit 
subject for the royal mercy. § 35. Such recording to have 
the same effect as if the court had pronounced judgment. 
See also § 48, as to the effect of a free or conditional 
pardon. 

By 20 V., c¢. 61, which provides for appeals and new trials in 
criminal cases, it is enacted by § 5, that no sentence of death 
in any case of capital felony shall be passed to take effect 
until the expiration of the term next succeeding the sitting 
of the court at which such sentence of death shall be passed. 


DEER. 
See * Game.”’ 


DESERTERS. 


By *3 V., c. 8, the *44 G. IIL, c. 2, which related to 
desertion, is repealed. § 2. If any person, other than en- 
listed soldiers in her Majesty’s service, or sailors engaged 
in the naval service of her Majesty, shall, by words, or 
with money, or by any ways, methods, or means what- 
soever, directly or indirectly prevail upon, procure, per- 
suade or encourage any such soldier or sailor to desert 
or leave her Majesty’s naval or military service as afore- 
said, and shall be thereof lawfully convicted before any 
court of oyer and terminer and general gaol delivery 
in this province, such person so offending shall be deem- 
ed guilty of a misdemeanor, and upon conviction, shall 

' be lable to be punished by imprisonment in the common 
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gaol of the district in which such conviction shall happen, 
or by imprisonment in the provincial penitentiary in this 
province, for such period as the court before which such trial 
shall take place shall, in their discretion, adjudge, and shall 
be further lable to the payment of such fine as the said 
court shall impose upon such offender. § 8. If any person, 
other than an enlisted soldier or sailor, shall harbour, conceal, 
receive, or assist any deserter from her Majesty’s naval or 
military service, knowing him to be a deserter, such person 
so offending shall be deemed guilty of a misdemeanor, and, 
upon conviction, shall be liable to the penalties and punish- 
ments above-mentioned. — 


DISTILLERS. 


By 9 V., c. 2, §1, all former acts are repealed. § 2. No 
person shall act as a distiller, unless licensed, under a penalty 
of £10 for each day, and forfeiture of stock and apparatus. 
§ 3. District inspector to issue licenses, on payment of £10 
duty, to remain in force until 5th January next after date 
thereof. §4. No license to be granted except on a written 
requisition signed by the party. §5. A further duty im- 
posed of 2d. a gallon on spirits, strong waters or spirituous 
liquours, to be paid to the district inspector ; spirits re-distilled 
exempt. §6. Parties obtaining license also to give bond 
with two sureties, for rendering accounts and payment of 
duties; § 7, such bond to remain in force during the license; 
a new bond to be entered into when a new license is granted. 
§ 8. Distillers to have their names and calling inscribed in 
legible characters in front of the building, under a penalty of 
£5 for each day of omission. § 9. Distillers to keep a book 
in the form to be furnished by district inspector, and to be 
open at all seasonable times to his inspection, wherein such dis- 
tiller shall enter, daily, the quantity of grain or other vegeta- 
ble production, or other substance, put by him into the tub, 
or otherwise used by him for the purpose of producing beer 
or wash, or consumed by him in any way for the purpose of 
producing spirits, strong waters, or spirituous liquors, or 
otherwise disposed of, and the quantity of spirits, spirituous 
liquors, or strong waters, by him distilled, shewing the quan- 
tities produced each time, if there shall have been any dis- 
tinct sets of operations by reason of which duties shall have 
become payable, under a penalty of £50 for neglect or false 
entry; and the inspector may at all times demand to be 
shown the stock of grain, &c., on hand. §10. Accounts 
to be rendered by distillers twice a month to the in- 
spector, of spirits, &c., distilled, with the strength thereof 
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and the quantity produced each time; and shewing also the 
quantity of grain, &c., used; such account to be on oath, and 
in the form following :— 


I do solemnly swear, that the account above written, to 
which I have also subscribed my name, contains a true account 
of the total quantity of every kind of spirits, or strong water, 
or spirituous liquors, distilled, manufactured, or made by me, 
(or by as the case may be,) within the time mentioned 
in the same account, and on which duty is payable, and of the 
quantities of each kind respectively, and the strength thereof, 
and also of the quantities produced at each separate time 
therein mentioned, by a distinct set of operations; and also of 
the quantities of all grain or other vegetable production or sub- 
stance consumed by me, (or by the said ,) during the said 
time. So help me God. 


Such affidavit to be made before a justice and delivered 
with the account to the inspector, who may further interro- 
gate the party, on oath, as to such account, before a justice. 
§ 11. False statements to be perjury. §12. Distillers to 
produce books to the inspector at any seasonable time, and 
inspector to have free access to the premises at all times, 
under a penalty of £20 for each neglect or refusal; no ad- 
mittance to be required between sunset and sunrise, except 
when distiller is at work, or unless inspector be accompanied 
by a peace officer. § 18. Duties to be paid when account 
rendered, under a penalty of £20 and forfeiture of license. 
§ 14. Duties recoverable although account not rendered, 
but with three times the amount, as additional penalty. 
§ 15. Distiller not to work his distillery without ten days’ 
previous notice, in writing, to the inspector; such notice not 
to extend to a longer period than thirty days; and any dis- 
tiller working his distillery without giving such notice shall 
be liable, each day, to the same penalty and forfeiture as if 
doing so without a license. §16. Payment of penalties not 
to release parties from the duties; duties to be recovered 
with full costs in any court of competent jurisdiction; and 
the stock in trade and apparatus on the premises are made 
specially lable therefor; and if forfeited under this act, may 
be seized, marked and secured by the inspector until con- 
demned, or released by competent authority, and shall not 
be usedjin the meantime. § 17. Distillers required to furnish 
the inspector with lights, ladders, and measures for examin- 
ing, guaging, Xe., any still, vessel, or stock on such premises, 
under a penalty of £20. §18. District inspector and persons 
acting under him to have free access to the premises at any 
hour of the day or night, and make all necessary inquiries 
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and searches, subject to the restrictions aforesaid. § 19. In- 
spectors, or any other persons acting under them, having 
first obtained a search warrant from a justice of the peace, 
on affidavit shewing reasonable grounds for issuing thereof, 
may, at any hour between sunrise and sunset, search any 
house, building, or place mentioned in such warrant, sus- 
pected of having any unlicensed still, auxiliary vessel, mash 
tub, or other vessel illegally in use therein. § 20. Penalties 
under this act may be recovered before any two or more 
justices of the peace, where the offence committed, on the 
oath of two credible witnesses, and if not paid, levied by 
distress and sale; or such justices may, in their discretion, 
commit the offender to the common gaol until penalty and costs 
are pald—one movrety of the penalty to belong to her Majesty, 
and the other moiety to the prosecutor. § 21, contains a 
provision also for recovery of the penalties, in civil courts. 
§ 22. Revenue officers to be competent witnesses if not pro- 
secutors; and no person making any seizure under this act 
shall be hable for damages, if the court shall certify there 
was probable cause. § 23 imposes a penalty of £5 on persons 
refusing to give evidence when summoned, to be recovered 
as other penalties. § 24 directs the appropriation of duties. 
§§ 25, 26. This act to commence on the dth January, 1847, 
and to continue in force till the Ist January, 1848, and from 
thence to the end of the next session. 

By 12 V., c. 14, § 1, the duty of 2d. per gallon is repealed; 
and by § 2, a duty of one penny per gallon, wine measure, is 
substituted, for spirits not exceeding the strength of proof 
by Sykes’ Hydrometer, and so in proportion for any greater 
. strength than the strength of proof, and for any greater or 
less quantity than a gallon, and such duty shall be charged 
upon the quantity of spirits to be ascertained after the first 
process of rectification. § 4 authorises the Governor in council 
to make regulations for warehousing. § 5 enacts that the 
word spirits shall include all spirits, strong waters, and 
spirituous liquors of any kind. §6. The 9 V., c. 2, as now 
amended, is continued until repealed by competent authority. 

For forms of proceeding see title “* Summary Conviction.” 


DISTRESS. 


To justify taking a distress, the party must have a regular 
warrant for so doing, and must take care that the things 
taken are distrainable, and that the distress is made in due 
time and place.—Oo. Lit. 47. All distresses must be made 
in the day time, unless in the case of cattle distrained 


damage feasant.—1 Inst. 142; Bull, NV. P. 61. Persons 
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making a lawful distress may sell the same upon the pre- 
mises, in like manner as may be done off the same.—2 


WSS eset tere ha, 


Of Distress by Warrant of Justices of the Peace. 


By statute 27 G. IT., c. 20, it is enacted as follows :—In 
all cases where any justice of the peace is, or shall be re- 
quired or empowered by any act of parliament to issue a 
warrant of distress, for the levying of any penalty inflicted, 
or any sum of money directed to be paid by such act, it 
shall be lawful for the justice granting such warrant, therein 
to order and direct the goods and chattels, so to be dis- 
trained, to be sold and disposed of within a certain time, to 
be limited in such warrant, so as such time be not less than 
four days, nor more than ezght days, unless the penalty or 
sum of money for which such distress shall be made, toge- 
ther with the reasonable charges for taking and keeping 
such distress, be sooner paid: and the officer making such 
distress shall and may deduct the reasonable charges of 
taking, keeping and selling such distress, out of the money 
arising by such sale, and the overplus, if any, (after such 
charges, and also the said penalty or sum of money shall be 
satisfied and paid,) shall be returned, on demand, to the 
owner of the goods so distrained ; .and the officer executing 
such warrant, if required, shall shew the same to the person 
whose goods are distrained, and shall suffer a copy thereof 
to be taken. 

When an act of parliament orders a distress and sale of 
goods, it is in the nature of an execution, and replevin will 
not lie—Bac. Abr. title ‘ Replevin.” 

If, in seizing for the whole amount, the first distress is 
found insufficient, from mistaking the value of the goods 
seized, a second distress may be made.—Burr. 589. 

By 16 V., c. 178, §18, itis enacted that when a conviction 
adjudges a penalty or compensation to be paid, or where an 
order requires the payment of a sum of money, and by the 
statute authorising such conviction or order such penalty, 
compensation or money, is to be levied upon the goods and 
chattels of the defendant by distress and sale, and also in 
cases where the statute provides no mode of raising or levy- 
ing or enforcing the payment of the same, it shall be lawful 
for the justices or any of them making such conviction or 
order, or for any other justice of the locality, to issue his 
warrant of distress for the purpose of levying the same 
under the hand and seal of such justice; andif after the 
delivery of such warrant to the constable or constables to 
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whom directed, sufficient distress shall not be found within 
the locality, then upon proof upon oath of the handwriting 
of such justice granting the warrant, before any justice of 
any other territorial division, such justice shall endorse on 
such warrant authority for the execution of such warrant 
within the limits of his jurisdiction, by virtue of which 
said warrant and endorsement the penalty and sum afore- 
said and costs, or so much as may not have been levied or 
paid, shall and may be levied by the person bringing such 
warrant, or by the person or persons to whom the same was 
originally directed, or by any constable or other peace 
officer of such last mentioned territorial division, by dis- 
tress and sale of the goods and chattels of the defendant in 
such other territorial division: provided that whenever it 
shall appear to any justice to whom application shall be 
made for any such warrant of distress that the issuing 
thereof would be ruinous to the defendant and his family ; 
or whenever it shall appear, by the confession of the defen- 
dant, that he has no goods and chattels whereon to levy 
such distress, then, in every such case it shall be lawful for 
such, justice, tf he shall deem fit, instead of issuing such 
warrant of distress, to commit the defendant to the common 
gaol or lock-up house of the locality, to be imprisoned with 
or without hard labour, for such time and in such manner 
as by law such defendant might be so committed, in case 
such warrant of distress had issued and no goods or chattels 
had been found whereon to levy. 

§ 19. In all cases where a justice of the peace shall issue 
any such distress warrant it shall be lawful for him to suffer 
the defendant to go at large, or verbally, or by a written 
warrant, order the defendant to be kept in custody until 
return shall be made to such warrant, unless such defendant 
shall give sufficient security by recognizance or otherwise to 
the satisfaction of such justice for his appearance before 
him at the time and place appointed for the return of such 
warrant, or before such other justice or justices for the same 
territorial division as may then be there. 

§ 20. If the constable shall return that he could find no 
goods or chattels whereon he could levy the sum or sums 
mentioned, together with the costs of, or occasioned by, the 
levy of the same, it shall be lawful for the justice before 
whom the same shall be returned to issue his warrant of 
commitment under his hand and seal directed to the same 
or any other constable, requiring such constable to convey 
such defendant or other person to the common gaol or lock- 
up house within the territorial division for which such 
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justice shall be acting, and there to deliver him to the 
keeper thereof, and requiring such keeper to receive the 
defendant into such gaol or lock-up house, and there to 
imprison him and keep him to hard labour, in such manner 
and form as shall be appointed by the statute, unless the 
sum or sums adjudged to be paid and all costs and charges 
of distress, and also the costs and charges of the commitment 
and conveying to prison (if such justice shall think fit so to 
order, the amount being ascertained and mentioned in such 
commitment) shall be sooner paid. ) 

§ 24. In all cases where a warrant of distress shall issue 
as aforesaid against any person, and he shall pay or tender 
to the constable the sum or sums mentioned in such warrant, 
together with the expenses of such distress up to the time of 
such payment or tender, such constable shall cease to exe- 
cute the same. 

For the requisite forms see post title ‘“‘ Summary Con- 
viction.” 


DIVISION COURTS. 


By 13 & 14 V., c. 53, § 1, all former acts are repealed. 
§ 2. The limits to remain as at present until altered, as 
hereinafter provided. § 3. Provides that there shall not be 
less than three courts in each county, nor more than twelve : 
and there shall be one division court held in each city and 
county town, and that a court shall be holden under this act 
once in every two months in such division, or oftener, in the 
discretion of the judge, who shall affix and appoint the 
times and places. §4. Empowers the justices in general 
quarter sessions to declare and appoint the number, limits 
and extent of every such division within their respective 
counties, subject to the restrictions contained in the act; 
and from time to time to alter the number, limits and extent 
of such divisions: provided that a less number of justices 
shall not have power to rescind or alter any order made by 
a greater number at any previous sessions. § 7. Judges of 
the county courts to preside over such division courts. 
§ 13. Clerks of division courts to issue summonses, furnish 
copies of particulars of plaintiff’s demand and defendant’s 
set off; and issue warrants, precepts and writs of execution, 
tax costs (subject to revision by the judges) and register 
judgments, and keep an account of court fees and money 
paid in and out of court, &c. Any person wrongfully hold- 
ing or getting possession of such papers, processes or pro- 
ceedings, accounts, moneys, books and matters aforesaid, or 
any of them, shall be guilty of a misdemeanor, and may, by 
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order of the judge of any of the superior courts, be arrested 
by the sheriff and committed without bail (except by a judge) 
until discharged in due course of law. Bailiffs of division 
courts to serve summonses and execute writs, &c., and’ exer- 
cise the power and authority of a constable and peace officer 
during the holding of the court, with full power to prevent 
breaches of the peace, riots or disturbances within the court 
room or building, public streets, squares or other places 
within hearing of the court, and to arrest without warrant 
all parties offending herein, and to bring them before the 
nearest justice or other judicial officer. § 23. The judge 
to have power, jurisdiction and authority to hold plea of all 
claims and demands whatsoever for or against any person or 
persons, bodies corporate or otherwise, where the amount or 
balance claimed shall not exceed £25, and in all forts to 
personal chattels to and including the amount of £10; (a) and 
the judge shall hear and determine the same in a summary 
way: and every such judge shall have power to make such 
orders, judgments and decrees thereupon as shall appear to 
him to be just and agreeable to equity and good conscience ; 
and that upon any contract for the payment of a sum certain 
in labour or in any kind of goods or commodities, or in any 
manner otherwise than in money, viz., upon any contract for 
the delivery of goods or commodities, or the doing of work 
or labour for value received, or for or upon a past or exe- 
cuted consideration, it shall be lawful for the judge, after the 
day has past on which the goods or commodities ought to 
have been delivered, or the labour or other things performed, 
to give judgment for the amount in money, as if the contract 
had been so originally expressed: provided that no action 
shall be brought or tried in any such division court for any 
gambling debt, nor for any spirituous or malt liquors drunk 
in a tavern or alehouse, nor for any cause involving the 
right or title to real estate, or involving any right to any 
custom or toll. Division courts not to be courts of record. 
§ 24. Plaintiff to enter a copy of his account or demand in 
writing, to be attached to the summons, and served at least 
ten days before the court on the defendant, his wife or 
servant, or any grown person being an inmate of his 
dwelling-house or usual place of abode, trading or dealing. 
Personal service necessary in all cases where the amount 
exceeds 40s. § 25. Suits to be tried in the division where 
the defendant resides or carries on business at the time of 
entering suit, or where debt contracted. (6) § 26. Plaintiff 


a) Also in all personal actions to £10—by 16 V., ¢. 177. 
toy Or an adjoining division in certain cases.—16 V., c. 177, @ 9. 
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not to divide cause of action into two or more suits, but any 
plaintiff having a cause of action above £25 may sue for the 
same as a balance: provided that no unsettled account to a 
greater amount than £50 shall be sued for in any division 
court. Judgment of the court in such cases to be in full of 
all demands. § 27. Plaintiffs under the age of twenty-one 
may sue for claims not exceeding £25 for wages. § 28. No 
privilege or exemption allowed. § 29. Parties liable on joint 
demands but residing in different divisions, may be sued 
separately, and the joint property and separate property of 
the party served may be sold under execution. § 30. Judge 
of the court to be sole judge in all matters, unless the amount 
claimed (in tort or trespass) exceeds £2 10s.—in other cases 
£5, and where the parties shall require a jury. § 51. In 
suits for debt or demand not exceeding £5, the judge may 
receive affidavits of parties or witnesses residing out of the 
jurisdiction, if sworn before a judge of a division court or a 
commissioner, with power for the judge before judgment to 
require witnesses or parties to answer interrogatories to be 
filed. § 382. In actions of tort or trespass exceeding £2 10s., 
and in all other cases exceeding £5, either party may require 
a jury, plaintiff giving notice to the clerk thereof at the time 
of entering suit, or defendant within five days after service 
of summons. § 33. The party requiring a jury to pay down 
the fees mentioned in the schedule. § 34. Separate lists of 
causes to be made, to be called ‘the judge’s list’ and “ the 
jury list.” The jury list to be first disposed of, except 
when the judge shall see cause otherwise. § 35. All male 
persons, subjects, above twenty-one years of age and not 
above sixty, assessed upon the collector’s roll and resident 
in the division, shall be liable to serve as jurors, and their 
names taken from the collector’s roll of the preceding year, 
and to be summoned in rotation. The collector to furnish 
clerk of the court with correct lists, and not less than fifteen 
to be summoned, and three days’ notice given, personally or 
by leaving the same with a grown up person at the juror’s 
residence. Parties entitled to their challenge as in other 
courts. Any juryman neglecting to attend liable to a fine 
not exceeding 20s. Serving as juror in division court not 
to exempt parties from serving on other juries. § 36. 
Hach juror entitled to 6d. for every eause in which he is 
sworn. § 37. Jury to be composed of five jurors, and their 
verdict to be unanimous. § 38. The jury may be discharged 
in case of disagreement and a new jury summoned for 
next court, unless the parties consent to abide by the de- 
cision of the judge on the evidence given. § 39. The judge 
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to pronounce his decision in court as soon as may be after 
hearing, with power to postpone giving judgment, naming a 
subsequent day and hour at the clerk’s office. § 40. Sum- 
monses and writs not to have any blanks. § 41. On the 
day named in the summons, plaintiff may appear in person 
or by some person on his behalf (not being the clerk or 
bailiff), and defendant may answer in like mannner. § 42. 
Evidence to be confined to the demand, or set-off entered. 
§ 43. Defendant may plead set-off, Statute of Limitations, 
or discharge under any statute; and if defendant’s demand 
exceeds the plaintiff’s, plaintiff may be nonsuited; or if 
defendant’s demand, after remitting any portion, does not 
exceed £25, court may give judgment for the balance found 
in his favour. No statutory defence admissible unless notice 
in writing and copy of set-off delivered to the plaintiff, or 
left at his place of abode, if within the division, or if living 
without the division to the clerk of the said court, s¢z days 
before trial or hearing. Judgment given in favour of the 
defendant to be in full discharge. § 44. Judge of the court 
empowered to make rules of practice, to be first submitted to 
the judges of the Queen’s Bench, or Common Pleas for 
approval. § 45. In case of defendant not appearing at the 
court, the plaintiff may proceed to hearing or trial, on proof 
of service of the summons; and in case of personal service 
of the summons, with detailed particulars of plaintiff’s claim 
(except in tort or trespass), the judge may, in his discretion, 
give judgment without further proof. But the judge may 
grant time to plaintiff or defendant for proceeding. § 46. 
Defendant may pay money into court, with the costs incurred, 
not less than six days before trial; and notice shall be given 
thereof to plaintiff by the clerk, and the same shall be paid to 
plaintiff, and proceedings stayed, unless he shall within three 
days after receipt of notice signify to the clerk his inten- 
tion to proceed for the remainder; and if plaintiff fail, he 
shall pay to the defendant costs to be settled by the court. 
§ 47. False swearing to be perjury. § 48. Hither party 
may obtain from the clerk a summons for witnesses, with or 
without production of books, papers and writings, to be 
served by any literate person, personally on the witness, or 
at his or her usual place of abode, and tender made of 
expenses; and witness neglecting to appear (without sufficient 
cause), or to produce books, &c., required, and any person 
called upon in court to give evidence, and refusing, shall 
forfeit and pay such fine, not exceeding £2, as the judge shall 
fix, and be liable to emprisonment for any term not exceeding 
ten days; such fine to be applicable jto the party injured. 
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Subpoenas may be issued from superior courts for attendance 
of witnesses residing in any part of Upper Canada. § 49. 
Clerk to enter suits, orders and judgments, executions and 
returns, in a.book, and the same to be evidence in all cases. 
§ 50. The judge may make orders concerning the time or 
times and proportions for payment of debt and costs. Issu- 
ing of execution not to be postponed for more than fifty days 
after service of the summons. § 51. In case of cross judg- 
ments, execution to issue for the balance only on the largest 
judgment. If judgments be equal, satisfaction on both to be 
entered. § 52. Costs not to be allowed in suits brought on 
judgments in this court without the order of the judge on 
sufficient cause shewn. § 53. In case of default in payment 
of money ordered to be paid, execution may be issued by the 
clerk against the goods and chattels of the party, at the 
request of the party entitled, with interest from the date of 
the judgment. § 54. The bailiff or clerk may take confes- 
sions. § 55. In case of the party against whom the judg- 
ment shall be given removing to another county, the judge 
of the division court there may order execution to issue for 
the amount, upon production of a certified copy of the judg- 
ment. § 56. Every writ of execution to be dated when 
issued, and returnable in thirty days. § 57. Judgments 
above £10 to bind lands upon return of nulla bona; and on 
filing a transcript of the judgment in the county court, the 
same to stand as a judgment of such county court, with the 
like powers and remedies. § 58. Any party obtaining 
judgment exceeding £10. may, within fourteen days, obtain 
a certificate and register the same, and bind the lands. 59. 
Bailiff neglecting to return writ of execution within three 
days after the return thereof, or making a false return, liable 
(and his sureties) to be sued for the amount of such execution 
and interest from the date of judgment. §60. No sale 
under execution to take place until after the end of eight 
days next following the day of seizure: and the goods to be 
advertised at least eight days before sale. § 61. Bailiff not 
to purchase goods at such sales. § 62. Suits against clerk or 
bailiff may be brought in the next adjoining division court. 
§ 68. The judge may order immediate execution to issue, on 
plaintiff proving to the satisfaction of the judge that the debt 
isin danger, § 64. Attachment may be issued by the clerk . 
of the court, judge of the county court, or justice of the 
peace, against the personal estate and effects of any abscon- 
ding or concealed debtor, for any sum not exceeding £21, 
nor less than 20s., on application by plaintiff, supported by 
affidavit, according to schedule D., or a sufficient portion to 
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to secure the debt and costs—bailiff seizing to make an inven- 
tory, and within twenty-four hours afterwards to cause the 
same to be appraised by two freeholders, who shall be 
entitled to 2s. 6d., each to be paid in the first instance by the 
plaintiff. § 65. In case of several attachments issuing, pro- 
ceeds to be distributed ratably among such creditors obtaining 
judgment, in proportion to their judgments: provided attach- 
ment be sued out, and notice given to clerk of division couft out 
of which the first attachment issued, or shall be returnable, 
within one month from issuing such first attachment. § 66. 
All property seized under attachment to be handed over to the 
clerk of the division court. § 67. Property may be restored 
on defendant tendering bond, with sureties to be approved 
by the judge or clerk, in double the amount claimed. § 68. 
If bond not given within one month from seizure, as soon as 
judgment has been obtained, execution may be immediately 
issued and property sold: provided, in case defendant has 
been personally served with summons before seizure, the 
trial is to proceed, and execution forthwith awarded after 
judgment, unless otherwise ordered. § 69. In cases of 
attachment, and defendant not previously sued, the summons 
may be served personally or by leaving copy at his last 
place of abode, trade or dealing, with any person dwelling 
there, or by leaving the same at the dwelling if no person 
be there found: creditors suing out attachments without pro- 
bable cause, not entitled to costs. § 70. Cattle and perish- 
able goods may be sold at the request of the plaintiff at 
eight days’ notice, on giving bond with sureties for return of 
the value, in case he shall not obtain judgment. § 71. Re- 
sidue, after satisfying judgments and costs, to be returned 
to the defendant or his agent, or the party in whose custody 
the goods were found. § 72. Plaintiff’s books to be evi- 
dence to the extent of £5, except in tort or trespass. § 73. 
Judgments may be revived against personal representatives 
of deceased parties. § 75. Any person wilfully insulting 
the judge or any officer of the division court, or interrupting 
the proceedings, may be taken into custody and fined not 
exceeding £5, and in default of zmmediate payment com- 
mitted to the common gaol for any period not exceeding one 
calendar month, unless fine, costs and expenses sooner paid. 
§ 76. Any bailiff or officer of the court guilty of extortion 
or misconduct, or not duly paying or accounting for moneys 
levied or received, shall be liable to such order for repay- 
ment, with damages and costs, as the judge shall think just ; 
and in default of payment the amount shall be levied by 
distress and sale; and in default of distress, or swmmarily 


280 Division Courts. 


in the first instance, the judge may commit the offender to 
the common gaol for any period not exceeding three calen- 
dar months. § 77. Any clerk or officer taking higher fees 
than allowed by law, shall be incapable of being employed 
again under this act, and liable todamages. § 78. No costs 
allowed in superior courts unless the judge shall certify that 
it was a fit cause to be withdrawn from the division court; 
but costs as between attorney and client shall be allowed to 
the defendant against the judgment. § 79. Want of form 
not to vitiate proceedings upon any levy or distress under 
this act. § 80. Executors and administrators may sue and 
be sued in this court. § 81. Parties to the suit may be ex- 
amined upon oath, at the instance of the opposite party or 
the judge. § 82. Fines to be enforced by order of the 
judge. § 838. Costs of the division court, not otherwise pro- 
vided for, to be apportioned between the parties as the judge 
shall think proper ; and in cases where the plaintiff shall not 
appear, or shall not prefer his demand, the judge may award 
costs to the defendant, and a further sum for his trouble and 
attendance. § 84. Judgment of the court to be final, with 
power to order new trial upon terms, if applied for within 
fourteen days and good grounds shewn. § 85. Suit brought 
in this court may be removed into any of the superior courts 
by certiorari, if the amount claimed shall amount to £10 and 
upwards. § 86. Division court to have a seal, and process 
to be stamped therewith. Forging, or knowingly serving 
forged process, or copy, or acting under the same, to be 
felony. § 87. Summons to be served out of the division, 
may be served by the bailiff of such other division. (a) § 
88. And such service may be proved by affidavit sworn be- 
fore any judge or clerk of a division court, or a commis- 
sioner. Tee for drawing affidavit 6d., and oath 6d., and no 
more. § 89. Bailiff acting under execution may seize and 
take any goods or chattels of defendant (wearing apparel 
and bedding of such defendant or his family, and his tools 
and implements of trade to the value of £5 excepted) money 
or bank notes, cheques, bills of exchange, promissory notes, 
bonds, specialities, or securities for money. § 90. Plaintiff 
may sue on such notes, &c., in the name of the defendant, 
‘on giving security for costs. § 91. Any plaintiff may sum- 
mon the defendant upon any unsatisfied judgment to appear 
before any division court where he shall dwell or carry on 
business, to be examined upon oath touching his estate and 
effects, the circumstances under which the debt was con- 


(a) Repealed by 16 V., c. 177, and new provision made, 3 29. 
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tracted, and the means or expectation he then had of paying 
the same, and as to his present property and means. § 92. 
Defendant not appearing, or refusing to be sworn, or not 
answering to the satisfaction of the judge, or if it shall appear 
that credit was obtained under false pretences, or by fraud, or 
breach of trust, or that the debt was contracted without a reason- 
able expectation of being able to pay, or if defendant shall have 
made any gift, delivery, or transfer of any property, or re- 
moved or concealed the same with intent to defraud his cre- 
ditors, or if it shall appear to the satisfaction of the judge 
that the defendant had then, or since the judgment obtained 
sufficient means of payment, by instalment or instalments as 
ordered by the court, in which judgment was obtained, and 
he shall have neglected to pay, it shall be lawful for the 
judge to commit such party to the common gaol of the county 
for any period not exceeding forty days. § 98. The judge 
may, if he think fit, rescind or alter any order previously 
made against any defendant, for payment by instalment or 
otherwise, and make a new order. § 94. The judge, at the 
hearing of any cause, if the defendant shall appear and judg- 
ment be given against him, shall have the same power of 
examining the defendant and the plaintiff and other parties, 
touching the matters aforesaid, and of committing the defen- 
dant to prison, as he might have done under the provisions 
before mentioned. § 95. Commitment to be by warrant 
under seal of the court, and obeyed by all constables and 
peace officers, &c. § 96. Such imprisonment not to extin- 
guish the debt, nor prevent imprisonment for other causes. 
§ 97. Warrant of execution or commitment may be executed 
by the bailiff out of the county, or sent to the clerk of the 
division court there, and may be executed by bailiff of such 
other court. § 98. The judge may, if he think fit, stay 
judgment, order or execution, in case of sickness or other 
sufficient cause shewn upon oath. § 99. Defendant may be 
discharged out of custody on payment of debt and costs. 
§ 100. Any person assaulting any officer in the execution 
of his duty, or attempting rescue of goods seized, shall be 
liable to a fine not exceeding £5, to be recovered by order 
of the court, or before a justice of the peace of the county, 
(and to imprisonment not exceeding three calendar months,) 
and such officer may take the offender into custody, with or 
without warrant, and bring him before the court or justice. » 

101. Any bailiff neglecting to make levy under execution, 
shall be liable to pay such damages by order of the court as 
the plaintiff shall sustain, not exceeding such levy. § 102. 
If any claim be made to goods taken in execution or by at- 


36 
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tachment, by a third party, the clerk of the court (or the 
bailiff) may summon the plaintiff and the claimant before 
the next division court, and the judge shall adjudicate 
upon such claim. § 103. Penalties, fines and forfeitures 
imposed by this act (and not otherwise directed to be 
applied) shall be paid over to the county treasurer as part 
of the fee fund. § 104. In all cases where by this act any 
penalty or forfeiture is made recoverable before a justice of 
the peace, such justice may summon the party, and on 
return of such summons hear and determine the complaint, 
and on proof of offence convict the offender and adjudge 
him to pay the penalty or forfeiture incurred, and proceed 
to recover the same, though no information in writing shall 
have been exhibited before him, and such proceedings shall 
be as valid as if information had been exhibited in writing. 
§ 105. The form of conviction to be in words or to the 
effect following: 


Be it remembered, that on this day of , in the 
year of our Lord , A. B. is convicted before , one 
of her Majesty’s justices of the peace for the county of i 
or before a judge acting undef an act passed in the year 


of the reign of her Majesty Queen Victoria, intituled “An Act,”’ 
&c., (insert the title of this act,) of having (note the offence) ; and 
I (or we) the said do adjudge the said to for- 
feit and pay for the same the sum of , or to be committed 
to the common gaol of the county of for the space of 
Given under hand and seal the day and year aforesaid. 


§ 106. No order, verdict or judgment to be quashed for 
want of form. § 107. Actions brought against any person 
acting under this act, to be brought and tried in the county 
where the fact was committed, and within six calendar 
months, and one calendar month's previous notice in writing 
to be given of such action. Defendant may tender amends, 
and plead the general issue. § 108. The plaintiff bringing 
such action in any superior court, and not recovering more 
than £2 10s. damages, not entitled to costs, unless the judge 
shall certify. § 109. Power given to the executive to regu- 
late the holding of courts where business may not require 
the court to be held every two months. § 110. Clerks of 
division courts to make half-yearly returns wyon oath of all 
fees and emoluments. § 111. Interpretation clause. § 112 
relates to proceedings under former acts. § 113. This act 
to come in force on the first day of January, 1851, and not 
before. 

By 16 V., ¢. 177, § 1, the jurisdiction of the court is 
extended in all personal actions to £10. § 2. Judge may 
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increase the fee for hearing any defended cause, to a sum 
not exceeding 10s. § 4. May with consent of parties refer 
any case to arbitration. The award to be entered as a judg- 
ment. ‘The judge on application may set aside award and 
order another reference. § 5. Witnesses compellable to 
attend before arbitrators, who may administer oaths, and 
false swearing to be perjury. § 6. Part of the statute of 8th 
of Anne, not to apply to execution under division court, but 
the landlord of any tenement may deliver his claim in writ- 
ing to the bailiff for rent in arrear not exceeding four weeks, 
when let by the week, and not exceeding the rent in two 
terms of payment when let for any other term less than a 
year, and not exceeding in any case one year’s rent. ‘The 
bailiff may distrain for such arrears and cost, and the 
amount of execution, but shall not proceed to sell until after 
the end of eight days. Bailiff shall be entitled to have as 
costs of distress instead of fees allowed by the division court 
act 13 & 14 V., c. 53, the fees allowed by 1 V., c. 16; and 
if goods replevied, so much of the goods taken shall be sold 
as will satisfy the execution and the costs of sale, and the 
_ surplus of sale and goods distrained shall be returned. But 

no execution creditor shall be paid out of the proceeds of 
such execution and distress or execution only, where the 
tenant replevies, until the landlord conforming to this act shall 
be paid his arrears of rent as above. § 7. Section 102 of 
13, 14 V., ¢. 53, amended, and in case of any claim for rent 
or otherwise, on goods seized, the parties may be summoned, 
and any action (if brought) stayed, and the judge of the court 
shall adjudicate between the parties, and such order be final 
and conclusive. § 8. Suits may be entered and tried in the 
court where the cause of action arose, or where the defendant 
resides or carries on his business, or by leave of the judge 
(according to the next section) in tne court adjacent to 
where the defendant resides. § 9. Any division court suit 
may by leave of the judge be entered and tried in any court in 
which the judge shall specially order. § 10. The Governor 
authorised to appoint five of the county court judges to frame 
division court rules, which being approved by a chief justice, 
and three judges of the superior courts at Toronto, shall be valid. 
§ 11. Judge may order any fact in a suit to be tried by a jury 
of five persons instanter, and may give judgment on the ver- 
dict, or grant anewtrial. § 12. Clerks and bailiffs of division 
courts to give security. §18. Clerks to make out yearly lists of 
moneys paid into court and unclaimed during a certain time. 
List to be posted up, and sums remaining unclaimed six years 
to be carried to the account of the general fee fund. § 14. 
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No action to be brought against any bailiff until demand made 
of the perusal and copy of warrant, and the same refused ; 
and in case of demand and compliance, if any action brought 
without making the clerk of the court defendant, or producing 
or proving such warrant at the trial, the jury shall give a 
verdict for the defendant; andif brought against the clerk 
and bailiff jointly, then on proof of such warrant the jury 
shall find for the bailiff; and if verdict against the clerk the 
plaintiff shall recover his costs against him, and in any such 
action the defendant may plead the general issue, and give 
special matter in evidence. § 15. Interpretation of the 
words ‘‘ Landlord,” ‘‘Agent.”’ § 16. In case of separa- 
tion of united counties, the division courts of the junior 
county shall remain until otherwise ordered. §17. Provision 
made for proceedings in case of any alteration made in 
divisions. § 18. For the transfer of papers and documents 
on separation of unions of counties, or by judge’s order. § 
19. Provision made where upon separation a division court 
shall be partly in a senior, and partly in a junior county. 
§ 20. Justices at the first quarter sessions after the separa- 
tion of any union of counties to appoint (not less than three 
nor more than twelve) limits and extents of the divisions 
within such county or counties. § 21. Any collector neglect- 
ing for sez days after demand to furnish the clerk of the 
division with a correct list of persons liable to serve as jurors, 
to incur a penalty not exceeding £5.—No person shall be 
compelled to serve as juror in any division court, who is by 
law exempt as a petty juror in any of the superior courts. 
§ 22. The judge authorised to examine plaintiff or defendant 
in suits not exceeding 40s., and give judgment thereon. 
§ 23, and may also in other suits examine plaintiff or defen- 
dant upon oath, at his discretion. § 24. Judgments, Xc., of 
former courts of requests may be dealt with as judgments of 
division courts. §25. Additional allowance of £50 per 
annum to county judges for travelling expenses. § 26. Judge 
may adjourn the hearing of any cause in order to allow the 
production of further evidence. § 27. Proceedings by de- 
fendant on plea of tender. § 28. Plaintiffs’ and defendants’ 
books admissible in evidence: power given to grant new trials. 
§ 29 repeals 87th § of 138, 14 V., c. 58, and provides for the 
service of summons by the bailiff of any other division court. 
§ 30. The summons under the 91st § of 18, 14 V., ¢. 53, 
may be issued from the court where judgment obtained, or 
where the defendant resides or carries on business. § 31. 
Affidavits of service of process to be prepared by the clerk. 
§ 32. Short titles of the acts. §33. Affidavits may be sworn 
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before any county court judge, or any clerk of division 
court, or commissioner. § 34. Commencement of the act, 
Ist July, 1853. 

By 18 V., c. 125, § 1, suits may hereafter be entered and 
tried in the division where the cause of action arose, or where 
any of the defendants (if more than one) shall reside or carry 
on business, except that no writ of fi. fa. or attachment shall 
be executed out of the division where issued, provided that 
when the defendant resides in a county adjoining, and none 
of them resides in the county where action brought, the sum- 
mons shall be served fifteen days; and when none of the de- 
fendants reside in the county where action brought, nor an 
adjoining county, then the summons must be served twenty 
days before the court; and in case of defence under the 48rd 
§ of the act of 1850, notice thereof must be given to the clerk 
of the court five days before the holding. § 2. Bailiffs of any 
division court authorised to serve and execute summonses, 
writs, and orders of other division courts. § 3. Proceedings 
for enforcing the judgment of one court in another county. 
Clerk of division court bound to forward summonses to other 
divisions for service when required, and in like manner to 
receive and return. §4. Provision as to costs of suit. § 5. 
Fees of clerks and bailiffs increased; clerks as per schedule, 
and bailiffs’ mileage to be five pence per mile. 

§ 6. Act to commence on Ist July, 1855. 
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TABLE OF FEES, 13, 14 VIC., CAP. 53. 


FEE FUND. 
Entering account and issuing SUMMONS............+006 Aree asia 
Hearing an undefended cause ........... dernag so paesecence gan set eemcnssa 
Hearing a defended ‘Cause so...2..cncossesersetoscscceresceroscsssoessorenss 
Every order or judgment (not to be charged when the defen- 
dant has given a confession Of JUAZMENL)......+:.eesecceseeeees 
On every confession of judgment...........cceeseee Witdek «okacener Nob aee ss 


CLERK’S FERS. 
Entering every account and issuing summons ........ 
Copy of summons, particulars of demand or set-off when not 
furnished by plaintiff or defendant, each.............ccceeeeeees 
Every summons to witness, in which any number of names 
May, DE ABCA! Ao liso dvaas doves dace posscts of 54 FAD eee de Rnieedse 
AQjOUrMMeENDIOH am'yyCaAUge! Th .5. ease Iurtaseys-ceneseos-cpccencteecese st 
Entering set-off or other defence requiring notice to the 
PUTA pevcca aca vane deeessatep ease osiqos¥aah es darn Op pedis sap eervces actrees e 
Entering every judgement sielo@olseonnert whala ow stepsitaay hog tins gagpenues Laban cer 
Every search into a proceeding over a year O10 ..........ceesesseees 
Taking confession, Of JUGEMOENE .......:0.s-..e.sscesesens Rienesmascieedd 
Every “warrant, attachment, OF CXE€CUT ON)... dits.deessceostaretis 
To the clerk for taking charge of and keeping the “property 
seized, such sum as the judge may order in each parti- 
cular case. 
For every copy or certificate of judgment to another county... 
Deposit to be paid by party requiring JULY .............ceesnceneaeees 
Entering and giving notice of jury being YEQUILE 4... tin 4-4 
Making out summons for the fifteen jurors, to be apportioned 
between and paid in the first instance by parties applying 
for juries...... sUeseasacnsnatestuseststes Midnaesteatissteassar at shcene es sane 


THE BAILIFFE’S FEES. 

Service of summons, or other proceeding, except subpoena on 
each person .......+. soca pectuseaacdvep reat cotsstrurcut ncdeatssussced amaees 

Service of subpoena on each WIUILCHS tacsara thn acct seus sacincaesserenee ces 

For takings confession (or judement..c.cc..csses,cet stscceseeect eves cies cs 

Drawing and attending to swear to every affidavit of service 
of summons, when served out of the division ................4. 

Enforcing every warrant, execution, or attachment, against 
Ue SOOdS OrOdyiiec.oaccecnuewerasessanateck: sseessaactrcerssr steer eects 

For every mile necessarily travelled from the clerk’s office, to 
serve Summons or subpoena, and in going to seize on 
execution where money made or case settled after the 
levy, 4d. 

For every JUry trial...........ssesessscsrssrssceseenscssessecensessreasenseees 

For carrying delinquent to prison, including all expenses and 
assistance, per mile, Is, 

Every schedule of property seized, return, including affidavit 
OLAP DEAS Ti rsten sens 60 one stuakcsseeecscacsessencbereneeeaencanesseceets 

Every bond, including affidavit of justification pcesesan teens vavees 

Every notice of sale, not exceeding three, under execution, on 
attachment, 6d. each, 

That there be allowed to the bailiff, upon the sale of property 
under any execution the sum of 23 per cent. upon the 
amount realized, and not to apply to any overplus on the 
said execution. 
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SCHEDULE A. 


AMENDED TARIFF OF ALLOWANCES TO BE RECEIVED BY CLERKS OF DIVISION 
COURTS IN UPPER CANADA, 


Not ex-| Exceed- 
ceeding |ing £5, & fen 
Lhe, not Ado eatat 
& si DH g.. DaL) BED. 
Entering every account and issuing SUMMONS ..............s0.000 ar1,.01.0. 2. 61042 6 
Copy of summons, farticulars of demand or set-off, each......... O'O2640 0" Bi0 17 O 
Every summons to witness with any number of names ......... OF Our GinOneOnnG 20s On16 
Entering bailiff’s returns to summons to defendant............... OPAORe Si Ol. Omg | On Ove 
Every copy of Subpoena when made by the clerk .................. O04 300: (OFS) Dany ae 
Entering set-off or other defence requiring notice to plaintiff}0 0 9|0 1 0/0 1 0 
Adjournmeng## of any cause (WAL SU OO. e Stat, O WAhON OTL, OURO? LL iO 
Entering every Judgment or order made at hearing............... OOF O20), Is 0) 0 ot 3 
Taking Contessiom Once me turret tosseners sees seas veceealececsstocerea ee 00 9;0 0 9/0 0 9 
Every warrant, attachment or execution. ...........secssccreeevesees Op De Sis Oy lek, 6505 12, 0 
Every copy of judgment to another county.............:cccseceeeeees Cpptees | Oleeng | Oe hr 
Transcript or certificate of judgment for registration in the 
COUNLY TOPIStLY OLGS sp...vac seas. altnbeccey-ssecerdssescsasiecesceogetes AYERS ESIC mea Ly 3] 0) rea thea 
Entering and giving notice of jury being required.................. & £0) Ov SOL LT 26 
Making out summons to jury, for each Juryman ..............005. 0. 0. 6) 0 0; GIO 10.6 
For every affidavit taken, and drawing the same ...............06. C1? 0) Greer OTOmeL: 
Returns to treasurer to be paid out of the fee fund, including 
attendance on the judge to audit the same, each, and to 
be retained from the fee fund in his hands...........0.......4. Lt TOTO Err 0! * Ope O70 
Every search on behalf of a person not a party to a suit, to be 
Paldw ys CHE app CATT HE. aes alee less eestoteeel odd sues ditdeve de 0 0 6/0 0 6/0 0 6 
Every search for a party to a suit when the proceedings are 
over a year old ........... OSE ae Ore ee G OF en Gy 


Transmitting. papers for service to another county or division, 

in addition to the necessary postage on transmission and 

PO GURL Riis os oc pay sab copia tbvete cep hinoh Severe ghaeh saben ned de odes «aces OF 40H) OF) Li0 Ojos sO 
Receiving papers from another county or division for service, 

entering same in a book, handing the same to the bailiff, 

and receiving his return, to be paid when the claim is 


paid, when the claim is filed or defence entered ............... OP Oils Or" ALE OO aah ee 


By the municipal act, 12 V., ¢. 81, the several munici- 
palities are empowered to make by-laws for imposing a tax 
on the owners, possessors or harbourers of dogs, and for 
regulating their running at large, and destroying the same if 
found running at large. 

A mastiff going at large, unmuzzled, from the ferocity of 
his nature being dangerous, seems to be a common nuisance, 
and the owner may be indicted.—1 Burn, 918. 

The stealing of dogs is not a felony either at common law, 
or by statute.—4 Bl. Com. 2386; but is punishable by the 
following statute : 

By 4&5 V., c. 25, § 80, if any person shall steal any 
dog, or shall steal any beast or bird ordinarily kept ina 
state of confinement, not being the subject of larceny at 
common law, every such offender being convicted thereof 
before a justice of the peace, shall, for every such offence, 
forfeit and pay over and above the value of the dog, beast 
or bird, such sum of money not exceeding £5, as to the jus- 
tice shall seem meet. 

For form of procedure, see title “ Summary Conviction.” 
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DOMESTIC ANIMALS.—BIRDS, &c. 
See title ‘‘ Dogs.” 


DOWER. 


The wife is entitled by law to be endowed of one-third part 
of all such lands and tenements of which her husband was 
seised in fee-simple or fee-tail, at any time during the cover- 
ture or marriage: to hold the same during the term of her 
natural life.—Co. Litt.—31. But that she might be entitled 
thereto, she must be the wife of the party at the time of his 
decease ; for if she be divorced a vinculo matrimonii—that is, 
from the band of matrimony—she shall not be endowed. By 
statute 13 Hdw. J., c. 34, if a woman elope from her husband 
and live with an adulterer, she shall lose her dower, unless 
her husband be voluntarily reconciled to her. And the 
widows of traitors, or persons attainted of treason, are barred 
of dower; but not the widows of felons.—2 Black, 181. An 
alien (a) cannot be endowed, unless she be queen consort; for 
an alien is incapable of holding lands.—Co. Litt. 31. The 
wife’s dower may also be excluded by the husband taking a con- 
veyance to himself and a trustee.—Co, Litt. 31. Anda wife 
cannot be entitled to dower out of an estate which at the time 
of her marriage was subject to a mortgage in fee.—Co. Litt. 
208, note 1,13 edit. But upon the mortgage being paid off, 
and the estate reverting to her husband, the wife will become 
dowable. 

The mode of Barring Dower. 


* The stat. 8 Wm. IV., ¢. 9, prescribes the form and man- 
ner in which dower may be barred before any two justices ; 
but now by the *2 Vic., c. 6, § 8, whenever any married 
woman shall join with her husband in any deed of convey- 
ance whatever (wherein a release of dower is contained), it 
shall not be necessary to acknowledge the same before any 
court, judge, or justice of the peace, but such execution shall 
be deemed a valid and effectual bar of dower of and in the 
premises described in such deed or conveyance. 

See 18 & 14 V., ¢. 58, for the recovery of dower by action 
at law. 


DROWNING. 
By 4&5 V., c. 27, §10, whosoever shall attempt to drown, 


suffocate or strangle any person with intent to commit the 
crime of murder shall, although no bodily injury shall be 


(z) But now may claim dower, under the late alien act 12 V., c. 197.— 
See page 24. 
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effected, be guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the court, to be imprisoned 
at hard labour in the provincial penitentiary for the term 
of his natural life, or for any period not less than seven 
years, or imprisoned in any other prison or place of confine- 
ment for any term not exceeding two years. 


DUELLING. 


By 10 & 11 V., c. 6, § 3, the principal as well as the 
seconds are rendered liable to be sued for damages by the 
executor or administrator of any person whose death shall be 
caused in a duel, and the amount shall be apportioned among 
the surviving relations, as the jury shall by their verdict 


direct. 
See also post title “ Homicide.” 


KLECTIONS. 


Qualification of Members, House of Assembly. 

By the imperial statute 3 & 4 V.,c. 35, entitled, ‘ An Act 
to re-unite the provinces of Upper and Lower Canada, and 
for the government of Canada.’’ § 28. No person shall be 
capable of being elected a member of the Legislative Assembly 
of Canada who shall not be legally or equitably seised, for 
his own use and benefit, of lands or tenements, held in free 
and common soccage, or seised or possessed, for his own use 
and benefit, of lands or tenements, held in fief or en roture, 
within the said province of Canada, of the value of £500 
sterling, over and above all incumbrances; and every candi- 
date, before he shall be capable of being elected, shall, if 
required by any other candidate, or by any elector, or by the 
returning officer, make the following declaration : 


I, A. B., do declare and testify, that I am duly seised at law, 
or in equity as of freehold, for my own use and benefit, of lands 
or tenements held in free and common soccage (or duly seised 
or possessed, for my own use and benefit, of lands or tenements 
held in fief or en roture [as the case may be], in the province of 
Canada, of the value of five hundred pounds of sterling money 
of Great Britain, over and above all rents, mortgages, charges 
and incumbrances, charged upon or due and payable out of or 
affecting the same; and that I have not collusively or colourably 
obtained a title to or become possessed of the said lands and 
tenements, or any part thereof, for the purpose of qualifying or 
enabling me to be returned a member of the Legislative 
Assembly of the province of Canada. 


§ 29. Making a false declaration shall be deemed a misde- 
meanor, and punishable as wilful and corrupt perjury. | 
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By 12 V.,c. 27, § 1, former acts—*4 G.IV., ¢. 8; *3 W. 
TV. G2 11's OFA WH TV Ao. TAO a Gee Vi; oF S2586 V., cx) 
are repealed. § 2. Relates to Lower Canada. 

Returning Officers.—§ 3. Which provided for the appoint- 
ment of returning officers, is repealed as to Upper Canada 
by 14 & 15 V., c. 108, § 1, which enacts by § 2, that the 
high sheriffs of the several counties and unions of counties 
for judicial purposes, shall be ex officio returning officers for 
the counties and unions of counties, for the purposes of re- 
presentation, over which their authority shall extend, and in 
which they shall reside; also for citées and towns sending 
members to parliament, lying within the local limits of such 
counties or unions: and for other counties or unions for the 
purpose of representation, for which no sheriff shall be ex 
officio returning officer, the registrar of deeds for such coun- 
ties or unions, or for any of the counties included in such 
unions, shall be ex officio returning officers. 

Special provision is also made by the same act 14 & 
15 V., c. 108, with respect to the (three) united counties 
of Ontario, York and Peel, and during the union of the 
counties of Ontario and York, if there be no separate 
registrar for Ontario, the registrar of the county of 
York shall be ew officio returning officer for the county of 
Ontario. And if more than one person, who may under the 
foregoing provisions be ex officio returning officer for any 
place, the writ of election may be directed to either. And 
where writs of election are returnable, before others issue, 
for places for which the same person would be returning offi- 
cer, the Governor may specially appoint the returning off- 
cer. And by § 3 of the same act (14 &15 V.,.c. 108), if 
there shall be no ex officio returning officer, or if any return- 
ing officer be absent from the province or incapacitated by 
sickness, the Governor may appoint any person qualified, as 
in § 5, to be returning officer. § 4. Writs of election to be 
addressed accordingly. § 5. Sheriffs and registrars, if 
members of the Legislative Council, to be disqualified as 
returning officers ; and in such case, or in case of death, or 
absence, or other incapacity, the Governor, as heretofore, 
may appoint any qualified person to be returning officer ; 
such person to be an elector and a resident twelve months 
preceding his appointment; any. unqualified person acting 
shall be subject to a penalty of £50. § 6, The following 
persons are disqualified from acting as returning officer, 
deputy, election or poll clerk, viz.—I1st, members of the 
Executive Council; 2nd, members of the Legislative Coun- 
cil; 3rd, members of the Legislative Assembly; 4th, any 
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minister, priest, ecclesiastic, or teacher under any form of 
faith; Sth, judges of superior courts, and judges of circuit 
courts and district courts; 6th, members of Legislative As- 
sembly in the session next immediately preceding the elec- 
tion, or in the then present session, under a penalty of £50. 
§ 7. The following persons are exempt from serving unless 
they be sheriffs, or registrars, or town clerks, or assessors : 
—Alst, physicians and surgeons; 2nd, millers; 8rd, post- 
masters; 4th, persons 60 years of age and upwards; 5th, 
persons who shall have previously served as returning offi- 
cers. § 8. Any person refusing to act as returning officer 
shall be liable to a penalty of £50, unless claiming exemp- 
tion within two days after the receipt of writ. 

Place of Election.—§ 9. The returning officer, on receiy- 
ing the writ, shall endorse thereon the date of receipt, and 
within eight days next after date of reception shall, by pro- 
clamation under his hand, in the form A. of schedule annex- 
ed, fix the place, day and hour of election, to be posted up 
at least eight days before the nomination day; and the place 
of election shall be in the public place most central and con- 
venient for the great body of the electors ; the hour fixed to 
be between eleven in the forenoon and two in the afternoon; 
the proclamation also to fix the day of polling in each place ; 
if for a city, or town, such proclamation to be posted at the 
city or town hall and some public place in each ward, and 
if for a county or riding, at the town hall, where there is 
one, and at least one other public place; the nomination 
day and day of posting not to be included in the eight days. 
Penalty for neglect, £25. § 10. Returning officer to make 
and subscribe before a justice of the peace the oath of office 
(No. 1) in the schedule, before the day of election, and such 
justice shall, under a penalty of £10, deliver to him, in the 
form B., a certificate of his having taken the oath, to be 
annexed to his retnrn to the writ. Any returning officer 
neglecting the above shall incur a penalty of £10. § 11. 
Returning officer, before the day of nomination, shall appoint, 
in form C., an election clerk, who shall make and subscribe 
before a justice of the peace, or before the returning officer, 
the oath (No. 2) in said schedule, and shall obtain a certificate 
thereof in form D; and in case of refusal to act or be sworn, 
shall incur a penalty of £10. In case of death, illness, or 
absence of election clerk, such returning officer may appoint 
another, subject to the same liabilities; and in case the 
returning officer shall become unable to perform the duties 
of his office, by death, sickness, absence, or otherwise, such 
election clerk shall act as returning officer, under the like 
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Proceedings at Elections.—§ 12. The returning officer 
shall proceed to the hustings at the time and place ap- 
pointed, (in the open air,) and shall make proclamation in 
form E.,—read the writ of election, and his commission,— 
and shall then require the electors present to name candi- 
dates; and if no poll be demanded the election shall be 
closed and members proclaimed; if poll demanded by any 
elector or candidate, the returning officer shall grant such 
poll; and in case of refusal such election shall be zpso facto 
null, and returning officer incur a penalty of £200. 

Polls.—§ 183. The poll to be opened and kept separately 
in each parish, township, or union of townships, or ward, in 
some building near where the last township meeting was 
held, and in cities and towns at the most convenient place 
in each ward—provided it be not a tavern or place of public 
entertainment, and that there be free access to every elector ; 
and electors shall vote at the polling place within the limits 
of the property upon which they vote, and not at any other 
poll, under a penalty of £10.; [and by 14 & 15 V., ¢. 108, 
s. 1, in townships divided into wards the poll shall be held 
at the town hall of the municipal council, and if no town 
hall then at the place where the municipal council shall 
have held its first meeting in the year of polling; and 
where there is no place at which the poll ought to be held 
then the deputy returning officer shall appoint the place, 
being the most central and convenient for the electors. | 
§ 14, 15, relate to Lower Canada. § 16. If poll demanded 
on the nomination day, the returning officer- shall, imme- 
diately after granting such poll, publicly proclaim the day 
and place of polling in each parish, &c., and shall allow six 
days at least, and not more than ten, between the day of 
election and polling. Proceedings to be then adjourned to 
another certain day to be called the day of closing the 
election, and one of the ten days above mentioned. § 17. 
Polls not to be held on certain feast days, and shall be the 
same day in each place, and shall be held on that and the 
following day, unless Sunday or one of the holidays above 
mentioned, and then on the following day, to commence at 
nine o’clock.in the forenoon, and finish at five in the after- 
noon of each day. § 18. Returning officer to appoint depu- 
ties in form F’., for taking the polls, who shall take and sub- 
scribe the oath (No. 3) before a justice or the returning 
officer, who shall deliver him a certificate thereof in form 
G.; and in case of refusal to act or take’the oath, he shall 
incur a penalty of £25: provided, ‘that in counties or 
ridings the town clerk shall be appointed deputy, and in 
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case of his absence, sickness or death, then the assessor or 
collector of such township: and every deputy shall appoint, 
in form H., a poll clerk, who shall take and subscribe before 
a justice, or returning officer, or deputy, the oath (No. 4), 
who shall deliver to him a certificate thereof, in form J.; and 
in case of refusal to act or take the oath, such poll clerk 
shall forfeit £10. In case of death, illness, or absence of 
deputy returning officer, or refusal to act, returning officer 
to appoint another, under the same liabilities. § 19. Re- 
turning officer, by warrant in form K., shall require deputies 
to open and hold the polls, and take and record the votes, 
and return to him the poll book, signed and sealed, on or 
before the day for closing the election. § 20. Deputy re- 
turning officers to record in such poll books, and in the 
order they shall be given, the votes of the electors, by 
entering the names, surnames, legal addition and residence 
of each elector voting, and by inserting the word ‘ proprie- 
tor’ or “tenant” in the poll book, according to his right of 
voting. § 21. Poil clerks to aid and assist deputy return- 
ing officer and obey his orders, and in case of neglect, death, 
illness, or absence of deputy returning officer, poll clerk 
(under the like penalties) to act as deputy without taking 
any new oath; and in such case he shall appoint, in form 
H., another person as poll clerk, and administer to such 
person the oath of poll clerk; and in case of neglect, refusal 
or incapacity of any poll clerk, the deputy returning oflicer 
may appoint another, in form H. 

Poll Book.—S 22. Every poll clerk, after closing the poll 
and before the return of the poll book, shall make and sub- 
scribe before a justice, or the deputy returning officer, or 
returning officer himself, the oath in form M., to be annexed 
to the poll book; and the deputy shall, before returning the 
poll book, make and subscribe before a justice, or the re- 
turning officer, the oath in form N., to be annexed to the 
poll book; and he shall then return the poll book to the 
returning officer, on or before the day of closing the elec- 
tion; and any deputy or poll clerk neglecting any of his 
aforesaid duties shall, for each neglect or refusal, incur 
penalties, viz., the deputy £50, and poll clerk £25. § 23. 
On the day for closing the election the returning officer 
shall, at the appointed hour and place, in the presence of 
the electors, ascertain the state of the general poll, and 
then and there openly proclaim as duly elected the person 
or persons having a majority of the total number of votes ; 
but the returning officer shall not proclaim any person duly 
elected unless all the poll books shall have been returned. 
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[The words, “having a majority of the total number of 
votes’ in the last clause, are explained and amended by 14, 
15 V., c. 7, which enacts that the true meaning of the act 
is that the returning officer shall add together the’ votes 
given for each candidate, and shall proclaim as duly elected 
the candidate who shall have received the greatest number 
of votes; and if two members are to be elected, then also 
the candidate who shall have the next greatest number of 
votes]. § 24. If poll books be not returned, the proceedings 
to be adjourned from day to day until all the books are 
returned. § 25. After close of the election, the returning 
officer shall forthwith execute, under his hand and seal, and 
the hands and seals of at least three electors, an indenture 
in the form O., in duplicate or triplicate, as the case may 
require; one copy to be delivered to each person elected, 
and one copy to be transmitted by him to the clerk of the 
crown in Chancery with the return of the writ. § 26. In case 
any poll book shall be stolen, lost, or destroyed, the deputy 
returning officer shall report the same personally to the 
returning officer, and the poll clerk shall also attend the 
returning officer and be examined by him on oath as to such 
loss and contents thereof; examination to be in writing and 
annexed to the return, and the number of votes the returning 
officer shall by this means find to have been recorded for each 
candidate shall be included in his summing up of the votes, as 
if taken from such poll book; any deputy or poll clerk refusing 
to attend or be sworn, shall be subject to a penalty of £50, 
and in case of a refusal to be sworn shall be committed by 
the returning officer to the common gaol of the county or dis- 
trict, until discharged by order of the House of Assembly. 
§ 27. The returning officer shall make, or cause to be made, 
exact copies of all the poll books, and within ten days after 
close of. the election deposit the same, duly certified, in the 
office of the registrar of deeds, and such registrar shall allow 
inspection to any person, on payment of 1s., and allow such 
person to take a copy of the same at his own expense; the 
originals to be then transmitted with the writ of election to 
the clerk of the crown in Chancery, within fifteen days after 
closing the election. 

Scrutiny.—§ 28. No scrutiny to be granted, except as to 
each vote before it 1s recorded. 

Agents.— § 29. In the absence of any authorised agent, 
any elector in the interest of a candidate may act as agent ; 
and any counsel, agent, attorney, or clerk who shall receive 
or expect to receive, during or after the election, from any 
candidate or other person, for acting in such capacity, any ~ 


lections. 295 


money, fee, office, place or employment, or any promise, 
pledge or security therefor, shall be incompetent to vote at 
such election—his vote shall be void, and he shall incur 
thereby a penalty of £25. 


Qualification of Voters. 


Proprietors. —§ 30. No person shall be entitled to 
vote at any election for a county or riding, unless at 
the time possessed for his own use as proprietor, in fee 
simple or in freehold, or by virtue of any act or acts of 
the legislature, of lands or tenements lying in such 
county or riding, of the clear yearly value of 44s. 54d., 
(equal, at the time of passing the imperial act 31 G. IIT, c. 
31, to 40s. sterling,) or upwards, over and above all annual 
rents, or any other rents and charges payable out of the same, 
nor unless in actual uninterrupted possession, or receipt of 
rent and profits, at least s¢z calendar months before the date 
of the writ of election, unless the same shall have come by 
descent or inheritance, devise or marriage, or unless the deed 
or patent under which he claims shall have been registered 
three calendar months before the date of the writ; provided 
that no person shall vote by virtue of any conveyance made 
to his wife after marriage, unless such conveyance shall have 
been registered three calendar months as aforesaid, or such 
person shall have been in possession for szv calendar months 
before the date of the writ. § 81. And for cities and towns, 
the qualification shall be real estate of the yearly value of 
£5 11s. 1id., (equal to £5 sterling,) or vpwards, over and 
above all other rents and’ charges, and uninterrupted posses- 
sion of such real estate, or receipt of rents and profits six 
calendar months before the date of the writ, unless the same 
shall have come by descent, &c., or unless the deed of con- 
veyance or patent so registered shall have been registered 
three calendar months before the date of the writ ; with similar 
proviso as above in respect to qualification by virtue of any 
conveyance to the wife after marriage. § 82. Persons 
qualified to vote, notwithstanding any subsisting covenant, 
contract or agreement between landlord and tenant for the 
removal of buildings, or allowance of money therefor. 

(a) Tenant Voters.—§ 33. Tenants not entitled to vote for 
any city or town, unless residing at the time within the limits 
of such city, or town, or liberties, and having so resided 
during the period of [twelve] calendar months next before the 
date of the writ, by actual residence in a dwelling house or 
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part of dwelling house lying within the limits of such city, or 
town, or liberties, [nor unless he shall have paid bona fide one 
ear’s rent for the same, at the rate of £11 2s. 24d. (equal 
to £10 sterling) or upwards a year; such year’s rent to be 
up to the last yearly, half yearly, quarterly, or other day of 
payment next before the date of the writ; but if the annual 
rent shall exceed £11 2s. 24d., then payment of that sum 
shall be deemed sufficient.] Persons only holding a shop, 
counting-house, office, or other place of business, and who 
shall not have an actual residence, shall not be entitled to 
vote: change of residence in any such city not to disqualify, 
provided the tenant be in other respects qualified, and in 
such case he shall vote in the ward where residing. § 34. 
Tenants otherwise qualified may vote whether the dwelling 
house be erected by himself or others, and whether or no 
there be any subsisting covenant or contract between the 
landlord and tenant for removal of the building, or allow- 
ance of money in lieu thereof at the end of the term. 

Government and Corporate Officers.—§ 35. Persons occu- 
pying houses in such capacity shall not be entitled by reason 
thereof to vote, unless such party shall have contracted to 
pay, and have bona fide paid one year’s rent for the same. 

Lands in Several Counties.—§ 36. The proprietor may vote 
for the part lying within the county where the election 1s had, 
if in other respects qualified ; and if within the limits of two 
polling places he may vote at either at his discretion. 

Lands partly in Cities and Towns.+-§ 87. Party not en- 
titled to vote unless the dwelling-house shall be wholly within 
the limits. 

§ 38 relates to Lower Canada. 

(a) Joint Tenants.—§ 39. Hach may vote upon his undivided 
share, provided such part or share be of the yearly value of 
at least [£2 4s. 53d. as required by § 80, if such lands be 
situated in any county or riding, or of the yearly value of 
£5 11s. 13d., as required by § 31, if situate in any city or 
town, over all rents and charges. | 

Incorporated Companies.—Shareholders in, not entitled 
to vote. 

Disputed Votes.—§ 40. The words ‘objected to” to be 
written after the name in the poll book, and the name of 
the objecting candidate. The situation of the property 
voted upon may be demanded by the deputy returning 
officer, or a candidate or his agent, and such voter shall 
give the particulars thereof before voting, verbally; and 
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the deputy shall, if required by any candidate or agent, 
note the same in the poll book. 

(b) Electors’ Oath.—§ 41. Voters may be required by one of: 
the candidates or his agent, and not otherwise, before voting, 
to take one of the oaths or affirmations as under, viz.: if the 
election be for a county or riding, oath No. 10, 11, 12 or 13; 
if for a city or town, No. 14, 15, 17 or 18 if voting as a pro- 
prietor; and No. 16 if voting as a tenant: and any such 
voter may be required to take the oath No. 19. Oath to be 
taken before the deputy returning officer, who on neglect or 
refusal, or administering any such oath without being re- 
quired, shall incur a penalty of £10; and any elector voting 
without taking such oath (when required) shall incur a 
penalty of £10. If the voter shall refuse the oath, his 
refusal shall be noted in the poll book, and his vote shall 
not be taken ; andif taken shall be void, and the officer shall 
incur a penalty of £10. 

British Subjects.—§ 42. Such only by birth or naturali- 
zation and of the full age of 21 entitled to vote; and in case 
of dispute the party shall be allowed to prove himself a 
British subject, by producing a lawful certificate of naturali- 
zation, or, at his option, taking the oath No. 19 before the 
deputy returning officer. : 

Oath of Allegiance.—§ 43. Deputy returning officers au- 
thorised to administer the oath. 

Unqualified Voters.—§ 44. Any person voting, and know- 
ing himself to be unqualified, shall incur a penalty of £10, 
and his vote shall be void; and any person voting more than 
once at the same election, shall incur a like penalty of £10, 
and such subsequent vote shall be void. 

Fraudulent Conveyance.—§ 45. Conveyance being made 
of any lands for the purpose of giving a vote, such vote shall 
be void, and the voter liable to £25 penalty; and such con- 
veyance shall nevertheless be valid, and transfer the pro- 
perty out of the party executing the same, and vest the 
same in the other party; and every agreement to annul or 
revoke or re-convey, shall be null and void. 

Females.—§ 46. Not permitted to vote at county or city 
elections. 

Interpreters.—§ 47. For appointment of. 

Qualification of Candidate.—§ 48. Every candidate before 
making the declaration required by § 28 of the Union Act, 
shall, when personally required to make the said declaration, 
before he shall be elected, give and insert at the foot of the 
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declaration, a correct description of the lands or tenements 
on which he claims to be qualified, and of their local situa- 
tion, by adding after the w ord “* Canada,” the following 
words, ‘‘and I further declare that the lands or tenements 
aforesaid consist of, &c.,’’ and every person giving a false 
description shall be guilty of misdemeanor, and incur the 
pains and penalties of perjury. § 49. Any candidate, as 
well before or-after the date of the writ of election, may 
voluntarily make such declaration, as in preceding section. 
But no such declaration need be made, unless required on 
or before the day of nomination, and before poll granted ; 
and when any such declaration shall be required, the can- 
didate may make the same at any time during the election: 
provided it be made before the proclamation at the close of 
the election; and such declaration, voluntary or otherwise, 
may be made before the returning officer, or a justice of the 
peace, or the mayor, or one of the aldermen of the city or 
town, who shall take and attest the same, thus: ‘‘ taken and 
acknowledged before me,’’ or words to the like effect, and 
by dating and signing such attestation and such declaration, 
delivered to the returning officer at any time before the close 
of the election, shall be a compliance with the law, and such 
returning officer shall, under a penalty of £50, give forth- 
with to the candidate an acknowledgment under his hand of 
the delivery ofsuch declaration. 

Conservators of the Peace.—§ 50. Returning officers and 
their deputies, after subscribing the oath of office, until the day 
next after the final closing of the election, shall be conserva- 
tors of the peace, and invested with the powers of justices 
of the peace, for the maintenance of the peace, arrest, deten- 
tion or admission to bail, trial and conviction of any person 
or persons who shall break the law or trouble the peace; and 
for the maintenance of peace and good order at such elections 
they may require the assistance of all justices, constables and 
other persons. present, whether at the hustings or polling 
places, and to swear in special constables; and such return- 
ing officer or deputy may arrest or cause to be arrested by 
verbal order, and place in the custody of one or more con- 
stables or other persons, for such time as he shall deem ex- 
pedient, any person disturbing the peace or good order; or 
cause such person to be imprisoned under an order signed by 
him, until any period not later than the close of the poll; 
which verbal order all persons shall be bound to obey with- 
out delay, under a penalty of £5. $51. Special constables 
may be sworn in by the returning officer or deputy, on requi- 
sition by any candidate, his agent, or any two or more 


lections. 299 


electors. §53. The returning officer or deputy may demand 
the surrender of arms and offensive weapons during the 
election: any person refusing, to be guilty of misdemeanor 
and punishable by fine not exceeding £5., or imprisonment 
not exceeding three calendar months, in the discretion of the 
court. §385. Assault and battery during the election to be 
deemed an aggravated assault. 

Bribery, §c.—Any candidate, directly or indirectly, em- 
ploying any means of corruption, or threat, with intent to 
corrupt or bribe, or keep back any elector, or keeping open 
houses of entertainment, his election shall be declared void 
by the proper tribunal, and he shall be incapable of being 
elected or returned during that parliament. §55. Parties 
giving or receiving any gratuity or reward for voting or for- 
bearing to vote at any election, shall forfeit and pay not less 
than £5., nor more than £50. § 57. And the name of such 
voter shall be struck off the poll-book by the proper tribunal. 
§ 57. Entertainment not to be furnished by any candidate to 
any meeting of electors assembled to promote his election 
previous to, or during the election, except entertainment at 
his usual place of residence. 

Strangers.—§ 58. Prohibits persons not having a stated 
residence in the township for at least six months before the 
election (except the returning officer, his deputy, clerk, or 
constables) from coming into such township during the poll, 
armed with offensive weapons of any kind, or any person 
living in the township to arm himself and approach within 
two miles of the poll. 

Flags, §c.—§ 59. Ensigns, standards, colours or flags, not 
to be supplied by any candidate or other person, or used on 
the day of election, or within eight days before, or during 
such election, as a party flag. §60. Nor any ribbon, label, 
or favour. 61. Any person offending against any of the 
four last clauses, shall be guilty of a misdemeanour, punish- 
able by fine not exceeding £25, or imprisonment not exceed- 
ing six calendar months. i 

Poll Books.—-§ 62. Any person stealing or unlawfully taking, 
destroying, injuring or obliterating, or aiding therein, any 
writ of election, or return, indenture, poll-book, certificate or 
affidavit, or other document or paper under this act, shall 
be guilty of felony, and liable to imprisonment in the peni- 
tentiary from three to seven years, or imprisonment else- 
where, not exceeding two years, or fine or imprisonment, 
or both, as the court shall award. 

Administering Oaths.—§ 63. Oaths under this act shall be 
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lawfully administered by the parties required to administer 
the same. 

Penalties, recovery of.—§ 64. Penalties under this act 
recoverable with costs in any of the courts of competent 
jurisdiction ; and in default of payment the offender shall be 
imprisoned in the common gaol until payment: suits to be 
commenced within nine calendar months. 

Cities and Towns—§ 64—having the right to elect mem- 
bers, not to form any part of the county or riding, as regards 
elections; and no person shall vote in any county or riding 
upon real estate in any city or town. 

Fees—S 66—in the annexed schedule to be allowed to the 
several officers, viz. : 


To the Returning Officer. 


For attendance on the day of opening election ...... £2 

Forattenddnce on closing (he PlECtiON.;...-Csseashevees 2 

For an election clerk for each of those two days, 
Wert ecu yree Ht. Ma. POL ieee tec es Cee a ans Oe 1 


For two constables on each of those two days 
For each copy of proclamation required by law to be: 


POStE dL Pej. cel: selay se wekcey < pamet PH CIEE > PRUs | demea ah 0 
For each commission for deputy and election clerk 0 
For each warrant to deputy to take the poll ......... 0 


o 
NW Wo aoc oo 
CAAane [ao oo 


FOP CAEN TNCON UTC 045 prod oh vy eaenne tee tua Cees wats 0 
For each mile actually and necessarily travelled for 
attending elections, posting proclamations, and 


transmitting commissions and poll books......... 0.0 6 
For each poll book furnished to deputy ............... 0 5 0 
For each copy, per folio of one hundred words ...... 0 0 3 


And reasonable expenses incurred in providing 
hustings, and reasonable expenses in transmitting 
poll books and returns to the clerk of the crown in 
Chancery. 


To each Deputy. 


For each day of holding the poll” .. gdserouuy: candovsals 1 0 0 
For the commission appointing a poll clerk ......... O wee 6 
Pere OM Crear ky CaCh AY vy csc steamrat ty vce tadciehanis 0 10.0 
And for mileage actually and necessarily travelled 

to and from the poll, per mile ..............0...... 0 0 6 
For two constables, each per diem .............00.e ene 0 5 0 


For mileage actually and necessarily travelled for 
transmitting poll books to returning officer, per 
HDG | dk (dial ihre GLEE ohn OLN ONE nae We Oeadibed 0 0 6 
And reasonable expenses incurred in providing 
hustings or polling places. | 
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To Justices of the Peace, 


When required to administer oath in a public manner, 
mileave ‘at the rate Of, permite... cssersesswoeeae se 0 0 6 

Such fees and allowances to be paid to the returning officer, 
by warrant on the receiver general, ste distributed to the 
several parties. 

§ 67. One copy of this act, with ead and one for each 
of his deputies, to be transmitted with the writ of election 
to the returning officer. 

§ 68. (a) Contains a provision for extending the time of 
polling in the townships of Waterloo and Wilmot. § 69. 
Act may be annulled or repealed this session. 

For schedule and forms, see ‘* The Act.” 


Elective Franchise—Hxtension of. 


By 18 V., ¢. 87, s..1, forfher acts 16 V., c. 158,°and'd8 
V., c. 7, are repealed. § 2. In addition to the persons 
qualified as voters under the 12 V., c. 27, the following 
persons, being of the full age of 21, and subjects of her 
Majesty by birth or naturalization, and not being otherwise 
disqualified, shall be entitled to vote at elections, viz: 


1. Cities or Towns.—Every male person having been 
six months previous to the election and at the time of voting 
the legal bond fide owner or freeholder, tenant or occupant 
of real property within any city or town entitled to send a 
member to parliament, of the actual value of £75 or up- 
wards, or of the yearly value of £7 10s. or upwards, or 
having been szx months previous to and at the time owner, 
tenant or occupant of any real property within the limits 
of such city or town for the purposes of representation (but 
not for municipal purposes) of the actual value of £50 or 
upwards, or yearly value of £5. 


2. Townships.—Kivery male person having been for s¢x 
months previous to and at the time of voting, the legal and 
bona fide owner or freeholder, tenant or occupant of real 
property, of the actual value of £50 or upwards, or yearly 
value of £5 or upwards, in any parish, township, town, 
village or place not being within any city or town entitled 
to send a member to parliament. 

3. Lessees.—No person shall be entitled to vote as 
tenant or occupant of any real property unless the original 
lease was for a term of not less than one year ; and persons 
voting as tenants or occupants of real property shall vote 
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in the ward or place in which such property lies; and no 
person shall be deemed an occupant of real property, unless 
he shall occupy with the consent of the owner of the 
property, and with the intent of obtaining the title. 

S 4. Joint Tenants, Partners, gc.—Whether owners, 
tenants or occupants may vote separately, if the actual or 
yearly value of his part or share would be sufficient, if held 
by him separately, (except members of bodies corporate). 

§ 5. No person shall be entitled to vote on real property 
on which any instalment of purchase money or rent or other 
money shall be due to the owner and unpaid. 

Oath of Qualificateoon—And any person claiming the right 
of voting under the election act of 1849 (12 V., c. 27) shall, 
if required by any candidate or agent, or deputy returning 
officer, take the oath or affirmation, No. 5 in the schedule to 
this act. 

§ 6. Other Oaths.—Persons claiming to vote under this act 
shall take the oath or oaths Nos. 1, 2, 5, 4, in the schedule 
(according to the case), if required by any candidate, agent 
or deputy returning officer. 

§ 7. Provisions of the elections act of 1849 with respect 
to disqualification meconsistent with this act repealed, the 
remainder to continue in force. 


Controverted Elections. 


By 14, 15 V., c. 1, the petition to the House of Assembly 
may be signed by any elector or candidate. § 2. If arising 
out of an election on the expiration or dissolution of any 
parliament, must be presented to the House of Assembly 
within the first fourteen days of the session: provided the 
house shall, on the last of such fourteen days, have gone 
through with the daily routine of presenting and bringing 
up petitions; and if not, then such petition shall be pre- 
sented on the first day after the house shall have gone 
through such daily routine. § 38. Petitions against other 
elections to be presented within the first fourteen days of 
the session next after such return. § 4. If parliament in 
session at the time of such return, then such petition shall 
be presented within the first fourteen days after such return 
brought into the office of the clerk of the crown in Chancery. 
§ 5. Such petition may be brought up as a matter of privilege 
during any part of the day. § 6. No session which shall not 
have lasted fifteen days to be deemed a session in such cases. 
§ 7. In cases of alleged bribery or corruption the petition 
may be presented within twenty-eight days, instead of four- 
teen. § 8. If not presented in time, not to be deemed an 
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. election petition. § 9. May be withdrawn on certain con- 
ditions. 

Recognizances.—§ 10. Before presentation of any petition 
the petitioner to give security by recognizance for £200 for 
payment of costs. § 11. Sitting member to give security for 
costs to the amount of £100 before issuing a commission on 
his behalf to take evidence. § 12. Sureties to justify upon 
oath for the amount they are bound for. § 13. To be desig- 
nated by their names, residence and occupation. § 14. Re- 
cognizances to be entered into before the Speaker or a justice 
of the peace. § 15. Money may be deposited instead of giving 
security. § 16. Petition not to be received unless the Spea- 
ker certify by indorsement that the requisite security has 
been entered into, or amount deposited. The other clauses 
relate to subsequent proceedings, for which the reader is 
referred to the act. 

Hvidence.—By 20 V., c. 28, s. 1, notice to be given by 
the party intending to contest the election, on ground not 
appearing on the face of the return, to the member elected 
within fourteen days after the close of the election, such 
notice to specify the facts on.which he intends to contest 
the election. § 2. The member elect, within fourteen days 
after service thereof, shall answer such notice by admission 
or denial of the facts, setting forth the facts upon which he 
rests the validity of such election, and he shall not be per- 
mitted to give evidence of any other facts or circumstances. 
§ 5. Such answer to be served, within the time limited, by 
delivering a copy to the party in person, or by leaving the 
same at his residence with some grown-up person of his 
family, and proved by affidavit sworn before a justice or 
commissioner, stating the time, place and manner of service. 
§ 4. Either party desirous of taking evidence may apply to 
the judge of the county court in Upper Canada, residing or 
having jurisdiction within the electoral division, to take such 
evidence: and the judge shall forthwith appoint the time and 
place, of which six days’ notice shall be given to the opposite 
party; but such application shall not be received unless made 
within six days from the service of the answer of the returned 
member, or from the expiration of the time allowed for such 
service: nor unless at the time of such application such con- 
testing party shall produce and file with such judge a copy 
of his intended petition, and a copy of the said notice, sworn 
to by the person who served the same, and a copy of the 
answer, if any, and if no answer, then with an affidavit 
denying that any answer has been served, together with a 
recognizance and the affidavit or affidavits of sufficiency on 
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the part of the sureties required by the election petitions act 
of 1851 (14,15 V.c. 1): provided that the application shall 
be held void if the contesting party shall wilfully omit to 
file the notice in answer (if any) of the member elected or 
returned: and such application shall not be received on the 
part of the member who has been declared elected by any 
such judge, unless made within six days after the service of 
such answer, nor unless at the time of application the said 
member shall produce to such judge a copy of the notice 
served on him, and his answer thereto, together with an 
affidavit of the service of such answer, and a recognizance 
and affidavits of the sufficiency of the sureties required 
by said election petitions act of 1851 from the sitting 
member. § 5. The recognizance on behalf of the contesting 
party shall be held to refer to the petition to be presented, 
of which the copy shall have been filed with the judge as 
aforesaid, and to no other: and no other or different petition 
shall be received by the Legislative Assembly; and unless 
such copy of the intended petition be so filed, the applica- 
tion shall not be deemed validly made, but void. § 6. So 
soon as the said application shall have been validly made as 
aforesaid the judge so applied to shall be deemed to all 
intents and purposes a commissioner for inquiring into, ex- 
amining and taking evidence upon all the matters of fact 
and circumstances mentioned in the notice of the contesting 
party, and the answer (if any) of the returned member, and 
shall take and cause to be taken by those whom he shall 
employ as clerks or bailiffs the oath of office in the schedule 
to the said election petitions act of 1851 contained, varying 
the words thereof so as to suit the circumstances: and it 
_ shall be the duty of the said judges respectively to take 
upon them the duties imposed by this act, and they shall 
then have all the powers and rights (including remuneration 
for their services and the right of appointing deputies to act 
for them as such judges while engaged in consequence of 
such application), and shall perform all the duties and be 
subject to all the liabilities assigned by the said act of 1851 
to persons appointed commissioners to take evidence relative 
to any controverted election, saving only that their powers 
shall be limited to the questions of fact set forth in the 
notice and answer (if any) of the parties, and the questions 
concerning the validity of the recognizance, if it be objected 
to: and the select committee may deal with any such judge 
as if he had been appointed a commissioner by them. § 7. 
The evidence so taken to be transmitted to the clerk of the 
Legislative Assembly in the manner prescribed by the said | 
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act of 1851. § 8. The select committee may in the mean- 
time proceed with other matters incident to the contest, 
or they may adjourn until such evidence be received. 

§ 9. Nothing in this act shall prevent the presentation or 
reception of an election petition containing allegations of 
bribery or corruption under the special provisions of the 7th 
§ of the said elections act after the time limited for present- 
ing election petitions in other cases shall have expired; or 
shall be applied to any such petition presented by virtue only 
of the said section, or shall prevent the application of the 
160th § of the said act in any case not provided for in this 
act. 

Por Lectoral Divisions, see title ‘ Parliamentary. Re- 
presentation.” 


EMBEZZLEMENT. 


By stat. 4 & 5 V., c. 25, § 39, if any clerk or servant, or 
any person employed for the purpose or in the capacity of a 
clerk or servant, shall by virtue of such employment receive 
or take into his possession any chattel, money, or valuable 
security for, or in the name, or on the account of his master, 
and shall fraudulently embezzle the same or any part thereof, 
every such offender shall be deemed to have feloniously stolen 
the same from his master, although such chattel, money or 
security was not received into the possession of such master 
otherwise than by the actual possession of his clerk, servant, 
or other person so employed; and every offender, upon con- 
viction, shall be liable, at the discretion of the court, to any 
of the punishments which the court may award, as in said 
act mentioned. § 40. Any number of distinct acts of em- 
pezzlement not exceeding three, committed within six 
calendar months, may be charged in the indictment; and 
except in the case of chattels, it shall be sufficient to. allege 
the embezzlement to be of money, without specifying any 
particular coin or valuable security. § 41. If any money or 
security for the payment of money shall be intrusted to any 
banker, merchant, broker, attorney or other agent, with any 
direction in writing to apply the same, or the proceeds of 
such security, for any purpose specified in such direction, and 
he shall in violation of good faith, contrary to the purpose so 
specified, in anywise convert the same, or any part thereof to 
his own use or benefit, every such offender shall be guilty of 
a misdemeanor, and being convicted thereof shall be liable at 
the discretion of the court to be imprisoned at hard labour 
in the provincial penitentiary for any term not less than 
seven years, or imprisoned in any other prison or place of 
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confinement for any term not exceeding two years, or to suffer 
such other punishment by fine or imprisonment, or by both, 
as the court shall award. And if any chattel or valuable 
security, or any power of attorney for the sale or transfer of 
any share or interest in any public stock or fund, whether of 
this province, or of the United Kingdom of Great Britain 
and Jreland, or of Great Britain, or of Ireland, or of any 
British colony, or foreign state or colony, or in any fund of 
any body corporate, company, or society, shall be intrusted 
to any banker, merchant, broker, attorney or other agent, 
for safe custody or for any special purpose, without any 
authority to sell, negotiate, transfer, or pledge, and he shall 
- In violation of good faith, and contrary to the object or pur- 
pose for which the same shall have been intrusted to him, 
sell, negotiate, transfer, pledge, or in any manner convert 
the same or the proceeds thereof to his own use, every such 
offender shall be guilty of a misdemeanor, and upon conviction 
shall be lable, at the discretion of the court, to any of the 
punishments which the court may award, as thereinbefore 
mentioned. § 42. This act not to affect any trustee in or 
under any instrument whatever, or any mortgagee of real or 
personal property ; nor restrain any banker, merchant, broker, 
or attorney or other agent, from receiving any money due 
and payable by virtue of any valuable security, according to 
the tenor and effect thereof; nor from selling, transferring, 
or otherwise disposing of any securities or effects in his pos- 
session, upon which he shall have any lien or claim, entitling 
him to do so: unless such sale or transfer shall extend to 
more than what shall be requisite for satisfying such lien, 
claim or demand. § 43. If any factor or agent intrusted 
with any goods or merchandise for sale, or with any bill gf 
lading, warehouse keeper’s or wharfinger’s certificate, or 
warrant or order for delivery of goods or merchandise, shall 
for his own benefit and in violation of good faith, deposit or 
pledge the same or any of them as a security for any money 
or negotiable instrument, borrowed or received by such fac- 
tor or agent, at or before the time of making such deposit or 
pledge, or intended to be thereafter borrowed or received, 
every such offender shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable at the discretion of the 
court to be imprisoned at hard labour in the provincial peni- 
tentiary for any term not less than seven years, or imprison- 
ed in any other prison or place of confinement for any term 
not exceeding two years, or to suffer such other punishment 
by fine or imprisonment, or by both, as the court shall 
award; but no such factor or agent shall be lable to any 
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prosecution for depositing or pledging any such goods or 
merchandise or any of the said documents, in case the same 
shall not be made a security for or subject to the payment 
of a greater sum than the amount justly due and owin 
to such factor or agent from his principal, together with the 
amount of any bill of exchange drawn by or on account of 
such principal, and accepted by such factor or agent. § 44. 
This act not to deprive the party aggrieved of any remedy at 
law or in equity ; nor shall the conviction of any offender be 
evidence against him; nor shall any accused party be con- 
victed upon any evidence disclosed by him in any court of law 
or equity, or before commissioners of bankruptcy. 

By 18 V., c. 92, it is provided that if any person indicted 
for embezzlement as a clerk, servant or person employed in 
that capacity shall be proved to have taken the property in 
any manner as to amount in law to larceny, he may be found 
guilty of larceny and punished accordingly: and so vice 
versa upon an indictment for larceny the defendant may be 
found guilty of embezzlement according to the facts and 
punished accordingly. 

See also Bank of Upper Canada Amendment Act, 19 & : 
20 V., c. 121, § 40, which makes it felony for any cashier, 
assistant cashier, manager, clerk or servant of said bank to 
secrete, embezzle or abscond with any bond, bill or note, or 
any security for money or any moneys or effects of said bank, 
or other parties deposited with said bank. § 41. Punishment 
therefor imprisonment in the provincial penitentiary for any 
term not less than two years, or in any other gaol for a 
lesser term. 


Form of Indictment for Embezzlement pursuant to 
1S Aa Za 


County of i The jurors for our lady the Queen upon their 
to wit. oath present that A. B. on the day of 

in the year of our Lord one thousand eight hundred and 
at in the county of being a servant (or clerk) then 

employed in that capacity by one C. D. did then and there in 

virtue thereof receive a certain sum of money, to wit, to the 


amount of for and on account of the said C. D., and the 
said money did feloniously embezzle. 
EMBRACERY. 


Is an attempt to influence a jury corruptedly to one side 
by promises, persuasions, entreaties, money, entertainments 
and the like. The punishment for the person embracing is 
by fine and imprisonment; and for the juror so embraced, 
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if it be by taking money, the punishment is (by divers 
statutes of the reign of H. ITI.) perpetual infamy, imprison- 
ment for a year, and forfeiture of the tenfold value.— 
Bil. Com. p. 140, 16 Hd. 


EMIGRANTS. 


By 16 V., ¢. 82, an act to amend and consolidate the 
laws relative to emigrants and quarantine, former acts are 
repealed. 

§ 2. Imposes certain rates or duties on the master or per- 
son in command of every vessel arriving in the ports of 
Quebec or Montreal from the United Kingdom or Europe, 
with passengers or emigrants therefrom, viz: five shillings 
currency for every adult passenger or emigrant, and three 
shillings and nine pence for others between the ages of one 
and fourteen years, and seven shillings and six pence for 
those embarking without the sanction of her Majesty’s go- 
vernment. § 3. And for every passenger not included in 
the list of passengers, in addition to the above rates, the sum 
of forty shillings currency. § 4. The master or person in 
command of any such vessel permitting any passenger to 
leave the vessel, until permission given, and duties paid, 
liable to a penalty of not less than £5, nor more than £25 for 
each passenger so leaving. § 5. Imposes a penalty of from 
£2 to £5 upon the master of any vessel arriving from any 
port or place in Kurope or any other port of her Majesty’s 
dominions, having on board, or having had on board during 
the voyage, more than one adult passenger for every twelve 
clear superficial feet on the lower or platform deck, appro- 
priated to the use of passengers, or a greater number of per- 
sons (including the master, crew and cabin passengers), than 
one person for every two tons of the tonnage of such ship. 
§ 6. The master, within twenty-four hours after the ship’s 
arrival, shall deliver to the collector a correct list of all his 
passengers, under a penalty of £5 per diem, and £2 for 
every passenger omittedin such list. § 7. The master shall 
also report to the collector the name and age of all the pas- 
sengers embarked on such voyage who shall be lunatic, 
idiotic, deaf and dumb, blind or infirm, stating whether they 
are accompanied by relatives able to support them; and.in 
case of making any false report, shall incur a penalty of 
from £5 to £25 for every such passenger omitted, or in 
regard to whom any such false report shall have been made, 
and for which penalty the owners of the vessel shall also be 
liable. § 8. The report shall also contain the name, age, and 
last residence of every passenger dying during the voyage, and 
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whether accompanied by relatives or others entitled to take 
charge of the deceased’s property, and if no such persons, then 
the report shall specify the property (money or otherwise) of 
such passenger, and he shall pay over and account for the same 
to the collector, and in case of default the master shall incur a 
penalty of from £5 to £250 for every such case of neglect or re- 
fusal. § 9. Passengers allowed to leave the vessel before arriv- 
ing at the ports aforesaid under particular circumstances, but 
in such case the names of passengers so leaving shall be enter- 
ed in the manifest on the emigrant list, and certified by the 
signatures of the passengers so leaving. And in case the 
number remaining on board shall not correspond with such 
manifest, after deducting the number leaving, the master 
shall incur a penalty of £5 for each person not found on 
board. § 10. Any pilot having charge of any such vessel, 
knowing that any passenger has left contrary to the provis- 
ions of this act, and not reporting the same to the collector 
within twenty-four hours after the arrival of such vessel shall 
incur a penalty not exceeding £5 for every such passenger. 
§ 11. Passengers entitled to remain on board with their lug- 
gage after the ship’s arrival forty-eight hours, and if com- 
pelled by the master to leave sooner, the master shall incur 
a penalty not exceeding £5 for every such passenger; nor 
shall the master, during the same period, remove the berth 
or accommodation of any passenger under the like penalty, 
except with the permission of the medical superintendent at 
the quarantine station. § 12. It shall be the duty of such 
medical superintendent, forthwith after the arrival thereat 
of any passenger vessel, to examine into the condition of the 
passengers ; andif on such examination there shall be found 
any lunatic, idiotic, deaf and dumb, blind or infirm person, 
not belonging to any emigrant family, and any such person 
shall, in the opinion of such medical superintendent, be 
likely to become a permanent public charge, the superinten- 
dent shall forthwith report the same to the collector, who 
shall require the master, in addition to the rate or duty pay- 
able for the passengers generally, to execute with two sufh- 
cient sureties a bond to her Majesty in £75 for every such 
passenger so reported, conditioned to indemnify the province 
or any municipality, village, city, town or county, or charit- 
able institution therein, from any expense, or charge for 
three years for the maintenance of such passenger. § 138. 
And in case any such passenger shall become chargeable 
within the three years, such bond shall be enforced for his 
support. § 14. The master of any vessel refusing to execute 
such bond, shall incur’a penalty of £100. §15. Such bond, 
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when executed, to be transmitted to the Receiver-General. 
And it shall be the duty of the chief emigrant agent to 
report any claims made for the support of such passengers 
to the Governor, and the penalty in such bond shall be sued 
for. § 16. Passengers to be landed with their baggage on 
wharves free of expense, at the usual landing place of the 
port, at reasonable hours, under a penalty of £10 for any 
offence. § 17. Steam vessels receiving emigrants on board 
in the stream at Quebec, are not to proceed upwards without 
first returning to the wharf and remaining there at least two 
hours, under a penalty of £10 on the master of such steam 
vessel. § 18. Repeals certain former quarantine acts. (L. 
@:186:Gall Ly edgh 12.Viagie. 12)» 819 LhewGovernonpan 
council is authorised to make such regulations with respect 
to quarantine and purifying vessels, as may be necessary for © 
the preservation of public health, and the prevention of dis- 
ease from spreading; and by such regulations may impose 
fines not exceeding £100 on persons contravening the law. 
§ 20. The quarantine at Grosse Isle to consist of a superin- 
tendent of emigration and a medical superintendent, with 
subordinate help, as the Governor in council shall deem 
necessary. § 21. Regulations to be published in the official 
‘“‘ Gazette.” § 22. Expenses under this act to be defrayed 
out of public moneys. § 23. All duties and penalties im- 
posed by this act to be a special lien on the vessel. § 24. 
When collected to be paid over to the Receiver-General. § 
25. Moneys raised under this act to be applied in defraying 
emigrant expenses. § 26 and following sections relate to the 
mode of recovering and application of penalties. 

By the general customs act 12 V.,¢. 1, the following 
articles in the occupation or employment of persons coming 
into this province for the purpose of actually settling therein, 
are exempt from duties, viz: wearing apparel in actual use, 
and other personal effects, not merchandize ; horses and cat- 
tle; implements and tools of trade of handicrafts men 


ESCAPE. 


Where a person hath another in lawful custody upon an 
arrest, whether made by himself or another, if he suffer him 
to go at large, before he is delivered by lawful authority, it 
is an escape, for which he is punishable; but the arrest 
must be for a real and not a supposed crime.—2 Haw., c. 
19, § 2. And the imprisonment must be for a criminal 
offence.—Jb. § 3. And a gaoler is guilty of the offence, if 
he give a prisoner more liberty than the law allows; or, if 
he suffer the prisoner to go out for a time though he after- 
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wards return.—J0. § 5, and Dalt. c. 159. Where a person 
is found guilty on an indictment for a negligent escape, he is 
punishable by fine and imprisonment, according to the quality 
of the offence.—2 Haw. c. 19; 1 Hale, 600, 604. And if 
a voluntary escape, he is punishable in the same degree as 
the offence of which the party is guilty; but no one shall 
a deemed guilty but the actual cffender.—2 Haw., c. 19, 
3. 


By statute 16, G. IL., c. 31, to assist a prisoner convicted 
of treason or felony to attempt an escape, is felony, and 
subjects the offender to transportation for seven years; and if 
the party be committed for petit larceny, or on a civil pro- 
cess for debt, amounting to £100, he shall be guilty of a 
misdemeanor, and liable to fine and imprisonment; and for 
conveying any disguise, or instrument, or arms, to facili- 
tate the escape of prisoners convicted of, or committed 
for treason or felony, the offender shall be transported for 
seven years; or if for petit larceny, or civil process for a 
debt, &c., amounting to £100, he shall be deemed guilty of 
a misdemeanor, and be liable to fine and imprisonment. 
§ 2&3. And assisting a felon to escape from a constable, 
is by this statute also made felony, and subjects the 
offender to transportation for seven years.—J0.. 

This statute does not extend to causes where an actual 
escape is made, but only to cases where an attempt is made, 
without effecting the escape.—K. v. Tilly and others, O. B. 
Sess. 1795. 


ESTREAT. 


An estreat (from extractum) is a true copy or extract of 
some original writing or record, containing an entry of fines 
or amerciaments imposed by a court of record, or other 
competent authority ; but when applied to a recognizance 
itself, is extracted or taken out from among the other 
records, and sent up to the exchequer.—4 Bl. Com. 258. 

* By the 7 W. IV., c. 10, § 3, all fines, issues, and amer- 
ciaments, and forfeited recognizances, (except such as shall 
by any act be directed to be otherwise levied), which shall 
be set, imposed, lost, or forfeited, by or before any general 
quarter sessions of the peace, shall, within 21 days after the 
adjournment of the court be entered on a roll by the clerk 
of the peace, which roll shall be made out in duplicate and 
signed by the clerk of the peace. §4. One of the said rolls 
to remain deposited in the office of the clerk of the peace, and 
the other shall, as soon as prepared, be sent by the clerk of 
the peace, with a writ of fierz facias and capias, according to 
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the form in the schedule marked B., to the sheriff of the 
district, which writ shall be authority to such sheriff for 
levying the same, or for taking into custody the bodies of 
such persons, in case sufficient goods cannot be found; and 
every person so taken shall be lodged in the common gaol 
of the district until satisfaction be made, or until the general 
quarter sessions shall, upon cause shewn by the party as 
hereinafter mentioned, make an order in the case, and such 
order be fully complied with. § 5. In every case of default 
whereby a recognizance may be forfeited, if the cause of 
absence be made known to the court, the court may on con- 
sideration of such cause, and also considering whether by 
the non-appearance of such person the ends of justice have 
been defeated or delayed,.forbear to order the recognizance 
to be estreated: and with respect to all recognizances 
estreated in court, and fines imposed for the non-attendance 
of any juror or constable, or of any public officer bound to 
attend at such court, it shall be in the power of the chair- 
man of the sessions, and any two justices who presided at 
such court, to make an order directing that the sum forfeited 
upon such recognizance or fine imposed be not levied, pro- 
vided it shall appear satisfactorily that the absence of such 
party was justifiable ; and for such purpose it shall be neces- 
sary for the clerk of she peace, before sending to the sheriff 
any roll with a writ as directed by this act, to submit the 
same to the chairman for his revision, who, taking to his 
assistance two of the presiding justices, shall make a minute 
on the roll of such reeognizances and fines as they may think 
fit to direct not to be levied, and the sheriff shall forbear to 
levy the same. § 6. The sheriff upon taking lands or tene- 
ments in execution, shall advertise the same in lke manner 
as lands in execution in other cases, and no sale shall take 
place in less than twelve calendar months from the time the 
writ shall come into the sheriff’s hands. § 7. The clerk of 
the peace shall at the foot of each roll make and take the 
following affidavit: ‘“‘I A. B. (describing his office) make 
oath that this roll is truly and carefully made up and ex- 
amined, and that all fines, issues, amerciaments, recogni- 
zances and forfeitures, which were set, lost, imposed or 
forfeited, at or by the court therein mentioned, and which 
in right and due course of law ought to be levied and paid, 
are to the best of my knowledge and understanding inserted 
in the said roll, and that in the said roll are contained and 
expressed all such fines as have been paid to or raised by me, 
either in court or otherwise, without any wilful discharge, 
omission, misnomer, or defect whatsoever. So help me God!’’ 
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which oath any justice of the peace for such district may 
administer. § 8. The justice before whom any recognizance 
shall be entered into, shall give at the time of entering into 
such recognizance to the person or persons entering into the 
same, and to each of his sureties, a written or printed paper 
or notice, in the form in the schedule marked C., and every 
such justice shall in such recognizance state and specify par- 
ticularly the profession, art, or trade of every person so enter- 
ing into such recognizance, together with the christian name 
and surname, and also the place of his or her residence. § 9. 
Persons on whom levies are made for forfeited recognizances 
may give security to the sheriff or other officer for their ap- 
pearance in court at the return day of the writ, to abide the 
decision of the court, and to pay such forfeited recognizance 
or money to be paid in lieu or satisfaction thereof, together 
with such lawful expenses as shall be ordered by the court, 
and thereupon the sheriff may discharge such person out of 
custody : provided that in case such party shall not appear, 
it shall be lawful for the court forthwith to issue a writ of 
fiert facias and capzas against the sureties. §10. The court 
of general quarter sessions into which the writ of fier? faczas 
or capias shall be returnable, may inquire into the circum- 
stances of, the case, and in its discretion order the discharge 
of the recognizance, or money paid or to be paid in lieu 
thereof, and make such order thereon as to them may 
appear just. § 11. The sheriff shall return the writ on the 
day the same is returnable, and state on the back of the roll 
attached to such writ what shall have been done in the exe- 
cution thereof, which return shall be filed in the court, and 
a copy thereof certified by the clerk of the peace shall be 
forthwith transmitted to the Receiver-General, with a minute 
thereon of any sums remitted by order of the court, in the 
whole, or in part, or directed to be forborne. § 12. The 
sheriff shall without delay pay over all moneys by him col- 
lected to the Receiver-General. 


SCHEDULE A. 
William the Fourth, by the Grace of God, ge. 


To the Sheriff of . Greeting: 

You are hereby commanded to levy of the goods and chattels, 
lands and tenements, of all and singular the persons in the roll 
or extract to this writ annexed mentioned, all and singular the 
debts and sums of money upon them severally imposed and 
charged, as therein is specified, and if any of the said several 
debts cannot be levied, by reason of no goods or chattels, lands 
or tenements, being to be found, belonging to the said parties 
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respectively, then and in all cases that you take the bodies of the 
parties respectively,and keep them safely in the gaol of your dis- 
trict, there toabide the judgment of our Court of King’s Bench, 
upon any matter to be shewn by them, or otherwise to remain 
in your custody, as aforesaid, until such debt shall be satisfied, 
unless any such person shall give sufficient security for his or 
her appearance at the said court, on the return day hereof, for 
which you will be held answerable; and what you shall do 
in the premises make appear before us, in our Court of King’s 
Bench, at Toronto, on the day of term next, and 
bave you then and there this writ. Witness, &c. A. B., 
clerk of assize, at the last assizes, for the district of — , this 
day of P18 


SCHEDULE B. 
William the Fourth, by the Grace of God, §e. 


To the Sheriff of | Greeting > 


You are hereby commanded to levy of the goods and chattels, 
lands and tenements, of all and singular, the persons in the roll 
or extract to the writ annexed mentioned, all and singular, the 
debts and sums of money upon them respectively imposed and 
charged, as therein is specified, and if any of the said several 
debts cannot be levied, by reason of no goods or chattels, lands, 
or tenements, being to be found, belonging to the parties res- 
pectively, then and in all cases, that you take the bodies of the 
parties respectively, and keep them safely in the gaol of your dis- 
trict, there to abide the judgment of the court of general quarter 
sessions for the said district, upon any matter to be shewn by 
them, or otherwise to remain in your custody, as aforesaid, 
until such debt shall be satisfied, unless any such person shall 
give sufficient security for his or her appearance at the said 
court, on the return day hereof, for which you will be held 
answerable; and what: you shall do in the premises, make 
appear at the next court of general quarter sessions, of the 
peace, for the said district, on the first day of the said court, 
and have then and there this writ. Witness, C. D., clerk of the 
peace for the district of , this day of 18 


SCHEDULE C. 


District, Take notice, that you , are bound in the 
to wit. sum of pounds, and your sureties in the 
sum of pounds each, to appear at , to be holden at ’ 
and unless you personally make your appearance accordingly, 
the recognizance entered into by yourself and your sureties 
will be forthwith levied on you and your bail. Dated this 

day of 18 . A.B. justice of the peace for the district. 


By 4&5 V., c. 24, § 49, reciting that the indiscriminate 
estreat of recognizances had been in many instances produc- 
tive of hardship, it is enacted, and the officer of the court is 
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required to prepare a list in writing of forfeited recogni- 
zances, specifying the names of the defaulters, the nature of 
the offences, with the residence, trade, profession or calling 
of the parties, distinguishing the principals from the sureties, 
stating the cause, if known, why the parties have not ap- 
peared, and whether the ends of justice have been defeated 
thereby, and such officer before estreating such recognizances, 
shall lay such list, if at a court of oyer and terminer or gaol 
delivery, before one of the justices thereof, or if at a session 
of the peace before two justices, who shall have attended such 
court, and who are required to examine such list, and to make 
such order touching the estreating of any such recognizance 
as shall appear to them just; and the officer of the court shall 
not estreat any such recognizance without the written order 
of the said justice or justices. 


EVIDENCE. 


Evidence, in its general sense, is the testimony of witness- 
es, given upon an issue joined between parties in a civil or 
criminal suit.—1 Jnst. 283. In general, a person is a com- 
petent witness unless interested in the event of the suit, 
either directly or indirectly—7 7. &. 62; and by the 
common law, informers who participate in any penalty are 
not competent witnesses; but they are sometimes rendered 
so by act of parliament in particular cases.—1 Ph. Hv. 117. 
The confession of a defendant taken on an examination 
before justices, is allowed to be evidence against the party 
confessing, but not against third persons.—2 Haw. c¢. 46, 
§ 38. The distinction between a eredible and a competent 
witness is, that the former is not disabled from being sworn, 
but the credit of his testimony depends upon his moral 
character ; the latter may be disabled by interest, and other 
causes, from giving evidence, and on that account is zncompe- 
tent.—2. H. H. 276, 277. 

If a person be convicted of treason, felony, forgery, per- 
jury, subornation of perjury, attaint of false verdict, and 
other offences of the same description, which involve the 
charge of falsehood, and affect the administration of justice, 
he is incompetent to give evidence. So, if convicted of 
bribing a witness to absent himself and not give evidence ; 
barratry or conspiracy to accuse another of a capital offence. 
—Russell on Cr. 592, 598. The incompetency must be 
proved by the production of the record of conviction and 
judgment.—@ilb. 128, 129. The admission of the witness 
himself that he had been convicted of grand larceny, and 
was then under sentence, was held insufficient.—8 Hast. 78. 
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And an admission by a witness that he has been guilty of 
perjury, affords no objection to his competency, whatever 
effect it may have upon his credit.—A. v. Teal, 11 Hast. 
189. And by stat. 9 Anne, c. 14 & 15, a person convicted 
of winning by fraud or ill practice in certain games is render- 
ed incompetent. The incompetency arising from infamy 
may be removed—lIst, by endurance of punishment; 2nd, 
by pardon; 3rd, by reversal of the punishment. *By statute 
31 G. III., c. 85, no person shall be incompetent by reason 
of a conviction for petit larceny. 

By 4&5 V., ¢. 24, § 22, offenders convicted of misdemea- 
nors affecting their competency as witnesses, and having 
endured the punishment adjudged for the same, shall not 
afterwards be deemed incompetent witnesses (convictions for 
perjury or subordination of perjury excepted). 

A witness cannot be asked any question, the answer to 
which would criminate himself; but he may be asked whether 
he has not been in the pillory for perjury.—7Z. #. 440. An 
infant fourteen years of age, and even under, if of compe- 
tent discretion, may be sworn to give evidence.—2 H. H. 
278. The deposition of a witness taken extra judicially 
before a magistrate is not evidence.—Leach, 397. Husband 
and wife are not admitted as evidence against each other, 
except in treason; but in polygamy (for the second marriage 
being void) the second wife may be admitted as a witness. 
A wife may also be permitted to swear the peace against her 
husband, and wice versa.—Buller, N. P. 286. A woman 
living with a man as his wife, though not actually so, cannot 
be examined as a witness on his behalf.—Campbell v. Twem- 
low, 1 Price, 81; 1 Phil. Hv. 82. Quakers, Menonists and 
Tunkers, &c., are admissible as witnesses upon their simple 
affirmation.—*10 G. IV., ¢. 1. | 


EXAMINATION. 


Summary Convictions. 


By 16 V., c. 178, § 11, it is enacted that every complaint 
or information shall be heard, tried, determined and ad- 
judged by one or more justices (according to the act or acts 
upon which the complaint shall be founded,) and if there be 
no direction in the act in this respect, then such complaint 
or information may be heard, tried and adjourned by any 
one justice of the division, where the matter of complaint 
shall have arisen: and the room or place in which such justice 
or justices shall sit to hear and try any such complaint, shall 
be deemed an open and public court, to which the public 
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generally may have access, so far as the same can conveni- 
ently contain them. And the party against whom such com- 
plaint is laid shall be admitted to make his full answer and 
defence thereto, and to have the witnesses examined and 
cross examined by counsel or attorney on his behalf. And 
every complainant shall be at liberty to conduct such com- 
plaint, and to have the witnesses examined and cross-ex- 
amined by counsel or attorney on his behalf. 

See further on this subject under the title ‘* Swmmary Con- 
viction.”’ 


Indictable Offences. 


By 16 V., c. 179, § 9, it is enacted that in all cases where 
any person shall be brought before any justice or justices 
charged with any indictable offence, such justice or justices, 
before he or they shall commit the accused to prison for trial, 
or admit him to bail, shall in the presence of such accused 
person, who shall be at liberty to put questions to any wit- 
ness produced against him, take the statement on oath or 
affirmation of those who shall know the facts and circum- 
stances of the case, and shall put the same in writing, and 
such depositions shall be read over to and signed by the 
witnesses, and by the justice or justices taking the same. 

$10. After the examination of all the witnes’es on the 
part of the prosecution shall have been completed, the justice 
or one of the justices, by or before whom such examination shall 
be completed, shall, without requiring the attendance of the wit- 
nesses, read or cause to be read to the accused the depositions 
taken against him, and shall say to him these words, or words 
to the like effect—‘‘ Having heard the evidence, do you wish 
to say any thing in answer to the charge? You are not 
obliged to say any thing unless you desire to do so, but what- 
ever you say will be taken down in writing, and may be 
given in evidence against you upon your trial;” and what- 
ever the prisoner shall then say in answer thereto shall be 
taken down in writing, and read over to him, and shall be 
signed by the said justice or justices, and kept with the de- 
positions of the witnesses, and shall be transmitted with them 
as hereinafter mentioned: and afterwards upon the trial of 
the said accused person, the same may be given in evidence 
against him without further proof, unless it shall be proved 
that the justice or justices purporting to sign the same, did 
not in fact sign the same. Provided always that such justice 
or justices, before such accused person shall make any state- 
ment, shall state to him, and give him clearly to understand 
“that he has nothing to hope from any promise of favour, 
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and nothing to fear from any threat which may have been 
holden out to him to induce him to make any admission or 
confession of his guilt, but whatever he shall then say, may 
be given in evidence against him upon his trial, notwith- 
standing such promise or threat. Provided nevertheless that 
nothing herein contained or enacted shall prevent the pro- 
secutor in any case from giving in evidence any admission or 
confession, or other statement of the accused made at any 
time which would by law be admissible as evidence against 
such person. . 

§11. The room or building in which such justice or justices 
shall take such examination and statement as aforesaid shall 
not be deemed an open court for that purpose : and it shall be 
lawful for such justice or justices, in his or their discretion, 
to order that no person shall have access to, or be, or remain 
in such room or building without their consent or permission, 
if it appears to him or them that the ends of justice will be 
best answered by so doing. 

§19. After the examination is completed, the accused is 
entitled to have copies of the depositions from the officer in 
charge, on payment of a reasonable sum, not exceeding the 
rate of three pence for each folio of 100 words. 

With respect to ‘* Bazl”’ and other matters see post title 
“ Indictable Offences.” 


EXECUTION. 


Execution is the last stage of criminal proceedings. This 
must, in all cases, be performed by the sheriff, or his deputy, 
whose warrant for so doing was anciently by precept, under 
the hand and seal of the judge. Jor a long time past, how- 
ever, it has been the established practice for the judge to 
command execution to be done without any writ. The usage 
is for the judge to sign the calendar or list of all the prison- 
ers, with their separate judgments in the margin, which is 
left with the sheriff. Thus, for a capital felony, it is written 
opposite to the prisoner’s name—‘Let him be hanged by the 
neck ;’’—formerly, in the days of latin and abbreviation—sus. 
per. coll. for suspendatur per collum. This is the only warrant 
which the sheriff has for so material an act as taking away 
the life of another.—4 Bl. Com. 402. The place, however, 
ought to be somewhere in the county where the criminal 
was tried and convicted—unless the record of attainder 
be removed into the King’s Bench: which court may award 
execution in the county where it sits.—3 Inst. 31, 211, 217 ; 
4 Bl. Com. 404. If upon judgment to be hanged by the neck 
till dead, the criminal be not thoroughly killed, but revives, 
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the sheriff must hang him again, for the former hanging was 
no execution of the sentence; and if a false tenderness were 
to be indulged in such cases, a multitude of collusions might 
ensue.—2 Hale, 412; 2 Haw..468; 4 Bl. Com. 406. The 
body of a traitor or felon is, in strictness of law, forfeited to 
the king, by the execution, and he may dispose of it as he 
pleases ; but it is usual in all cases, except murder, to give 
up the body for interment. Execution may be avoided by a 
reprieve, or a pardon; the former is only temporary, but 
the latter is permanent. KEvery judge who hath power to 
order execution, hath also power to grant a reprieve.—2 
Hale, 412. When a woman quick with child is condemned, 
although this is no cause to stay the judgment, yet it is good 
cause to respite the execution until she be delivered. .Upon 
this plea being made, the judge must direct a jury of twelve 
matrons, or discreet women, to inquire the fact; and if they 
bring in their verdict quick with child—for barely with 
child, unless it be alive in the womb, is not sufficient—exe- 
cution shall be stayed generally till the next assizes, until 
she is either delivered, or proves, by the course of nature, 
not to have been with child at all—4 Bl. Com. 395. Ifa 
prisoner become non compos mentis between the judgment 
and award of execution, the judge ought in this case also to 
reprieve him, for furzosus solo furvore punitur ; and the law 
knows not but he might have offered some reason, if in his 
senses, to have stayed the execution.— zd. Execution may 
be also avoided by a plea of diversity of persons, viz., that 
he is not the same that was attainted, and the like. In this 
case, a jury shall be empannelled to try the facts. In all 
such collateral issues, the trial must be znstanter, and no 
time allowed the prisoner to make his defence, or produce 
his witnesses, unless he will make oath he is not the person 
attainted.— Fost. 42. 

*By statute 8 Wm. IV., c. 8, § 19, instead of the former 
punishment for treason, viz., disembowelling the traitor, and 
dividing his body into four quarters, it is enacted that the 
sentence to be pronounced shall be, ‘that such person be 
drawn upon a hurdle to the place of execution, and be there 
hanged by the neck till such person be dead, and that after- 
wards the body of such person shall be dissected and anato- 
mized ;? and when any person shall be convicted of murder, 
his body shall be delivered by the sheriff to a surgeon for 
dissection. § 20. After sentence pronounced as aforesaid, 
the judge may, if he see probable cause, order a respite. 

By 4&5 V.,¢. 27, § 4, sentence of death may be pro- 
nounced, after conviction for murder, in the same manner, 
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‘and the court before which the conviction may be had shall 
have the same power, in all respects, as after conviction for 
other capital offences. § 5. Every person convicted of mur- 
der shall, after judgment, be confined in some safe place 
within the prison, apart from all other prisoners, and shall 
be fed with bread and water only, and with no other food or 
liquor except in case of receiving the sacrament, or in case 
of any sickness or wound, in which case the surgeon of the 
prison may order other necessaries to be administered : and 
no person but the gaoler and his servants, andthe chaplain 
and surgeon of the prison, shall have access to any such con- 
vict without the permission in writfng of the court or judge 
before whom such convict shall have been tried, or of the 
sheriff or his deputy. 


EXTORTION. 


Extortion is an abuse of public justice, consisting in the 
unlawful taking by an officer, by colour of his office, of any 
money or thing of value, where either none at all is due to 
him, or not so much is due, or before any is due.—(Co. Lit. 
868; 10 Rep. 102. This offence, it has been justly ob- 
served, may be, in some cases, considered more odious than 
robbery ; because it carries with it an appearance of truth, 
and is often accompanied with perjury, by the breach of an 
oath of office. The punishment for this offence, at common 
law, is by fine and imprisonment, and also by a removal from 
the office, in the execution of which it was committed. And 
there is a further additional punishment by the statute of 
Westminster 1, (5 Hd. J., ¢. 26), by which any sheriff, or 
other king’s officer, who shall take any reward to do his of- 
fice, shall yield twice as much, and shall be punished at the 
king’s pleasure ; under which statute an action lies also to 
recover this double valuee-—3 Com. Dig. 323. But justices 
of the peace, whose office was instituted after the act, are 
bound by their oath of office to take nothing for the execu- 
tion of their office but of the king, and fees accustomed, and 
costs limited by statute. And generally, no public officer 
can take any other fees or rewards than those given him by 
the statute, or such as have been anciently and accustomably 
taken, without being guilty of extortion.—Dalt. c. 41. 

It is extortion in a gaoler to obtain money from his pri- 
soner, by colour of his othice.—R. v. Broughton, Trem. P. 
C. 111; in a coroner to refuse taking an inquest till his fees 
are paid.—3 Inst. 149; or in an under sheriff to obtain his 
fees by refusing to execute process till they are paid, or to 
take a bond for his fee, before execution is sued out.—1 
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Salk. 330. It is also extortion in a miller or ferryman to 
take more toll than is due by custom.—R. v. Burdett, 1 Ld. 
Ray, 149. It is also an indictable offence to persuade ano- 
ther to extort money from a person, whereby money was 
actually extorted from him.—R. v. Tracy; 8 Salk. 192. 

By 4&5 V., ¢. 25, § 8. If any person shall accuse or 
threaten to accuse another of the abominable crime of buggery, 
with mankind or beast, or of any assault with intent to com- 
mit such crime, or of any attempt, or.endeavour, or making, 
or offering any solicitation, persuasion, promise or threat to 
any person whereby to move or induce such person to commit 
or permit such abominable crime; with a view or intent to 
extort or gain from such person, and shall by intimidating 
such person by such accusation or threat, extort or gain from 
such person any property, shall be guilty of felony, and on 
conviction liable to imprisonment with hard labour in the pro- 
vincial penitentary for the term of his natural life, or for any 
term not less than seven years, or to be imprisoned in any 
other prison or place of confinement for any term not exceed- 
ing two years. 


EXPLOSIVE SUBSTANCE. 


By 10 & 11 V., ¢. 4, § 1, any person unlawfully and mali- 
ciously, by the explosion of gunpowder or other explosive 
substance, destroying or damaging any dwelling house, any 
person being therein; § 2, or destroying or damaging any 
building with intent to murder any person, or whereby the 
life of any person shall be endangered ; § 3, or shall by any 
explosive substance burn, maim, disfigure, disable or do any 
grievous bodily harm to any person; § 4, or shall unlawfully 
and maliciously cause any gunpowder or other explosive 
substance to explode, or send, or deliver to, or cause to be 
received by any person any explosive substance, or any 
other dangerous or noxious thing, or cast or throw at or 
upon, or otherwise apply to any person any corrosive fluid, 
or other destructive or explosive substance, with intent to 
burn, maim, disfigure, disable, or to do some grievous bodily — 
harm, shall, although no bodily injury be effected, be guilty 
of felony. § 5. Offenders liable, at the discretion of the 
court, to be imprisoned in the provincial penitentiary for 
not less than seven years; or to be imprisoned in any com- 
mon gaol not exceeding three years. 

§ 6. Maliciously placing or throwing in, into, upon, against 
or near any building or vesssl, any explosive substance with 
intent to do any bodily damage to any person, or to destroy 
or damage any building or vessel, or any machinery, work- 
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ing tools, fixtures, goods or chattels, whether any explosion 
takes place, and whether or not any injury be effected, is 
also made felony, and the offender. liable to seven years’ 
imprisonment in the penitentiary, or two years’ imprisonment 
in the common gaol, at the discretion of the court, 

§ 7. Attempt by any overt act to set fire to any building, 
vessel, or to any stack, or to any vegetable produce of such 
kind, and with such intent, that if the offence were complete, 
the offender would be guilty of felony and liable to be im- 
prisoned seven years in the penitentiary, is also made felony, 
and the offender liable to seven years’ imprisonment in the 
penitentiary, and not less than three years, or imprisoned in 
any common gaol not exceeding two years. 

§ 8. Any person knowingly having in his possession, or 
making or manufacturing any explosive substance, or other 
dangerous or noxious thing, or any machine, engine, instru- 
ment or thing, with intent to commit any offence against 
this act, shall be guilty of a misdemeanor, and liable to be 
imprisoned in any common gaol not exceeding two years. 
§ 9. Such offenders under ezghteen years of age, liable to be 
publicly or privately whipped in addition, at the discretion 
of the court. § 10. Principals in the second degree, and 
accessories before the fact, punishable as principals in the 
first degree : accessories after the fact liable to imprisonment 
in any common gaol not exceeding two years. § 11. Offen- 
ders nay also be sentenced to hard labour, or to solitary con- 
finement not exceeding one month at a time, nor three cal- 
endar months in the year, at the discretion of the court. 
§ 12. Any justice of the peace of the neighbourhood, upon 
reasonable cause assigned upon oath, may issue a warrant 
for searching in the day time any house, shop, cellar, yard 
or other building, or any vessel in which such explosive or 
noxious substance is suspected to be made or kept for such 
purpose as aforesaid ; and every person acting in the execu- 

tion of such warrant, shall have power to seize any gun- 
_ powder, explosive substance or any dangerous or noxious 
thing, or any machine, engine or instrument, which he 
shall have good cause to suspect to be intended to be 
used in committing any offence under this act, and to 
remove the same to such proper places as he shall think fit, 
and detain the same, until ordered te restore it by any judge 
of the court of Queen’s Bench, and such searchers shall not 
be liable to any suit for such detainer, or for any loss or 
damage, other than by the wilful acts or neglects of the 
parties entrusted with the keeping thereof. 

§ 18. Any gunpowder, explosive substance, or dangerous 
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or noxious thing, or any machine, engine or instrument, 
intended to be used to commit any offence against this act, 
and seized accordingly, in the event of conviction, shall be 
forfeited, and sold under the direction of the court, and pro- 
ceeds paid to the Receiver-General. 

§ 14. Any constable or peace officer may take into custo- 
dy, without warrant, any person found lying or loitering in 
any highway, yard or other place during the night, and sus- 
rected of intending to commit any felony under this act, 
and to detain such person until brought before a justice to 
be dealt with according to law. § 15. Such person not to be 
detained after noon of the following day, without being 
brought before a justice. § 16. Offenders under this act not 
to be tried before justices in session, or any recorder of any 
city. § 17. Offences committed within the admiralty juris- 
diction to be tried accordingly. 


FALSE LIGHTS. 


Hanging out to cause shipwreck, is made felony by 4, 5, 
V., c. 26, s. 8.—See ‘ Wreck.” 


FALSE PRETENCES. 
See “Cheats,” —p. 187. 


Form of Indictment for False Pretences, 18 V., c. 92. 


County of The jurors for our lady the Queen on their 
to wit. oath present, that A. B., on the day of 
, in the year of our Lord, one thousand eight hundred and 
» at , in the county of , unlawfully, fraudulently 
and knowingly, by false pretences, did obtain from C. D. [six 
yards of muslin] of the goods and chattels of the said C.D. with 
intent to defraud. 


FALSE RECEIPTS. 


By 12 V., c. 12, if any keeper of any warehouse, or any 
forwarder, common carrier, agent, clerk, or other person 
employed in or about any warehouse; or if any other ‘actor 
or agent, or any clerk or other person employed in or about 
the business of such factor or agent, shall knowingly and 
wilfully give to any person a writing, purporting to be a 
receipt for, or an acknowledgment of any goods or other 
property having been received in his warehouse, or in the 
warehouse in or about which he shall be employed, or in 
any other manner received by him or by the person in or 
about whose business he shall be employed, before the 
goods or other property named in such receipt shall have 
been actually delivered to him as aforesaid, with intent to 
mislead, deceive, injure or defraud any person or persons 
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whomsoever, known or unknown; or if any person shall 
knowingly and wilfully accept or transmit or use any such 
false receipt or acknowledgment, the person giving and the 
person receiving the same shall be severally guilty of a mzs- 
demeanor, and upon conviction liable in the discretion of the 
court to be imprisoned in the penetentiary, and kept at hard 
labour for any period not exceeding three years nor less than 
one year. § 2, And if any owner of merchandize, or other 
person in whose name merchandize shall be shipped or 
delivered to the keeper of any warehouse, or other factor or 
agent or carrier, to be: shipped or carried, shall, after the 
advance to him of any money, or the giving to him of any 
negotiable security by the consignee of such merchandize, 
for his own benefit, and in violation of good faith, and with- 
out the consent of such consignee first obtained, make any - 
disposition of such merchandize different from the agreement 
in that behalf between such owner or other person aforesaid 
and such consignee at the time of or before such money 
being so advanced, or such negotiable security being so 
given, with the intent to deceive, defraud or injure such 
consignee, such owner or other person aforesaid, and every 
other person knowingly and wilfully acting and assisting in 
making such disposition for the purpose of deceiving, de- 
frauding or injuring such consignee, shall be deemed guilty 
of a misdemeanor, and, upon conviction, liable to the same 
punishment as above. Proviso—that no person shall be 
subject to prosecution who shall, before making such dispo- 
sition, pay or tender to the eonsignee the full amount of 
any advance thereon. § 3. Interpretation clause. 


FEES. 
See title “ Costs.”’—‘‘Justices of the Peace.” 


FELLING TREES. 


* By statute 2 V., c. 16, reciting, whereas much injury 
has arisen from the felling of trees into the Grand River, 
Smith’s Creek or River Nith, Orb’s Creek or River Speed, in 
the district of Gore; Otter Creek, in the district of London; 
the River Credit, in the Home District ; the River Otonabee, 
from Sturgeon Lake to Rice Lake, the River Scugog and River 
Trent, from Rice Lake to the Bay of Quinte, and Crow River, 
in the Newcastle and Midland Districts; Rivers Gananoque, 
Rideau, and Petite Nation, in the Johnstown district; and 
the Rivers Tay, Mississippi, Bonchere, Madawaska, and 
Goodwood, in the Bathurst district, in this province, by en- 
dangering the mill-dams and bridges, and impeding the 
navigation thereof; it is therefore, by § 1, enacted, that 
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every person or persons, or their employers, cutting and 
felling any trees into the said rivers, or upon such parts of 
the banks thereof as are usually overflowed in the autumn or 
spring, by means of the rising of the waters of the said 
rivers, who shall not lop off the branches of such trees, and 
cut up the trunks thereof into lengths of not more than 
eighteen feet, before they are or shall be allowed to be float- 
ed or cast into the said rivers, or any of them; shall, for 
every such offence, forfeit and pay the sum of fifty shillings, 
or such less sum as is hereinafter provided. § 2. Any per- 
son who shall cut down or fell any trees as aforesaid, con- 
trary to this act, shall, upon conviction before any two 
justices of the district, upon the oath of one or more wit- 
nesses, pay such fine as to the justices the case may seem to 
require, not exceeding fifty shillings, to be levied by distress, 
by execution under the hand and seal of either of said jus- 
tices; and in default of such distress or payment of the fine 
within three days after conviction, said justices may confine 
the offender in the common gaol of the district for the space 
of ten days, unless the said fine and costs be sooner paid. 
§ 3. All fines levied under this act shall be paid to the trea- 
surer of the district, and be applied to the improvement of 
the roads within the same. 4 6. This act not to apply to 
any round or squared timber or trees, masts, staves, deals, 
boards, or other sawed or manufactured lumber or saw-logs, 
prepared for transportation to a market. 


FELONY. 


Felony, in its general sense, comprises every species of 
crime which occasioned, at common law, the forfeiture of 
lands or goods—4 Bl. Com. p. 94; and by the common 
law is against the life of a man—as murder, manslaughter, 
felo de se, &c.; against a man’s goods—as larceny and rob- 
bery; against his habitation—as burglary, arson; and 
against public justice—as breach of prison.—3 Inst. 31. 
And by statute—as forgery, Xe. 

Before the reign of Hen. I. felonies were punished with 
pecuniary fines; for he was the first who, about the year 
1108, ordered felons to be hanged. Since his reign, the 
judgment for felony continued the same by the common law, 
unless the offender was allowed to pray the benefit of clergy. 
—4 Inst. 124. But this custom has been recently abolished 
by statute *3 Wm. IV.,c. 3; by which statute the particular 
crimes which, for their enormity, ought to be punished with 
death, (a) are expressly mentioned; and all other felonies 


(a) See also 4 & 5 V., c. 24, 3 20, defining capital offences. ° 
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shall be punished by banishment or transportation, or by 
imprisonment with hard labour. 
See further on this subject, title ‘“‘ Punishment.” 


In all felonies, the offender forfeits to the king all his 
goods and chattels, absolutely, and the profits of all his free- 
hold estates for life, and for a year and a day after his 
death.—1 Ynst. 391. 

But now, by the 4 & 5 V., c. 24, § 21, after punishment 
endured, the same shall have the like effects as a pardon. 
§ 23. Costs of prosecution, in all cases, to be paid out of the 
public funds, and no such fees shall in any case be demanded 
of or payable by the accused. 


FENCES. 


By 4&5 V., c. 25, § 52, if any person shall steal or shall 
cut, break or throw down, with intent to steal, any part of 
_ any live or dead fence, or any wooden post, pale or rail, set 
up or used as a fence, or any stile or gate, or any part 
thereof respectively, every such offender being convicted 
thereof before a justice of the peace, shall, for every such 
offence, forfeit and pay over and above the value of the 
article or articles so stolen, or the amount, of the injury done, 
such sum of money not exeeding £5, as to the justice shall 
seem meet. 

By 4 & 5 V., c. 26, § 23, if any person shall unlawfully 
and maliciously cut, break, throw down, or in any wise destroy 
any fence, of any description whatsoever, or any wall, stile 
or gate, or any part thereof respectively, every such offender, 
being convicted thereof before a justice of the peace, shall 
forfeit and pay over and above the amount of the injury 
done, such sum of money not exceeding £1, as to the justice 
shall seem meet. 

By the Municipal Act 12 V., c. 81, the township munici- 
palities are authorised to make by-laws for “settling the 
height and description of lawful fences.”’ 

See also post title, ‘Line Fences and Watercourses.”’ 


FERRIES. ' 


*By statute 387 G. IIL., c. 10, justices in sessions are em- 
powered to make such rules and regulations as shall appear 
necessary at ferries, and to establish rates and fees to be taken 
thereat, a list or table of which rules and regulations, rates and 
fees, shall be set up in some conspicuous place at such ferries, 
and any person having charge of a ferry, convicted before 
any one justice of demanding or receiving any higher or 
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greater rate or fee, or of any breach of the rules or regula- 

gions, shall forfeit 20s., to be recovered before any one justice, 
~ ‘and levied by distress and sale, one-half to the informer, and 
the other to the district. 

By 12 V., c. 80, so much of the above statute as vests any 
powers in the magistrates in quarter sessions, is repealed ; 
and by the 12 V., c. 81, the council of each county is au- 
thorised to make by-laws for regulating ferries, &c. 

By 8 V., ¢. 50, § 1, any person unlawfully interfering 
with the rights of any licensed ferryman, by taking, carry- 
ing and conveying at any such ferry across the river or 
stream there, any person, cattle, carriage or wares, In any 
boat, vessel or other craft, for hire, gain, rewardy profit or 
hope thereof, or doing any thing to lessen the tolls and profits 
of such ferry, upon being convicted thereof before a justice 
of the peace, shall forfeit and pay such sum, not exceeding 
£5, as to such justice shall seem meet, to be paid to the 
party aggrieved, (except when examined as a witness,) and in 
such case the money shall be applied in the same man- 
ner as for a breach of the peace. § 2. If not immediately 
paid, the offender may be committed to the common gaol for 
any term not exceeding two calendar months, unless the 
penalty and costs sooner paid. § 3 License for a ferry to 
be under the great seal of the province. § 4. Defendant 
may appeal to the next general quarter sessions to be holden 
not less than twelve days after conviction. § 5. Ferries not 
to extend any greater distance than one mile and a-half on 
each side of the point at which the ferry is usually kept, 
unless where limits previously established. 


Steamboats—LHncouragement of. 


By 20 V., ¢. 7, § 1, it is enacted, that where a ferry is re- 
quired over any stream or other water within Upper Canada, 
and the two shores of such stream or water shall be in different 
municipalities not in the same county, it shall be lawful for 
the Governor in council to grant a license under the great 
seal of the province to either of such municipalities exclu- 
sively, or to both conjointly, as may be most conducive to 
the public interest, such license to confer on such municipality 
or municipalities a right to establish a ferry from shore to shore 
‘on such stream or water, and with such limit and extent as 
shall appear advisable to the Governor in council, upon con- 
dition that the craft to be used for the purpose of such ferry 
shall be propelled ‘by steam; and the craft shall be of such 
dimensions, and engine of such power as the Governor in 
council shall direct; and also subject to such further and 
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other conditions as to the Governor may seem meet. § 2. 
Such license may be granted for any period not exceeding 
fifty years. § 3. Upon the receipt of such license it shall 
be lawful for such municipality or municipalities to whom 
such license shall have issued to pass a by-law declaring 
their determination to sub-let the said ferry, which ferry 
they are hereby authorised to sub-let for such price, and 
upon such terms, and to such parties, and on such conditions 
as to rates of ferriage to be paid as the said municipality or 
municipalities may deem best: provided that in so sub-let- 
ting the terms of the license from the Crown shall notin any 
way be contravened. § 4. In all cases where the one shore 
of such stream or water is within the limits of a city, town 
or incorporated village, and the other shore of the same in a 
township or other rural municipality, the license in such case 
shall be issued to the city, town, or incorporated village: 
provided always, that in all cases where the rural munici- 
pality opposite to any such city, town, or incorporated 
village, shall be an island, then the license shall be granted 
to the island municipality. .§ 5. No license shall in future 
be granted to any person or body corporate beyond the 
limits of the province, but to the municipality within the 
limits of which such ferry exists, or in case of the establish- 
lishment of any additional ferry on the provincial frontier, 
then to the municipality in which any such additional ferry 
shall be established. 


FINES AND FORFEITURES. 


*By statute 11 G. IV., c. 1, it is enacted, that in all cases 
in which, by the criminal law of England, the whole or any 
part of any fine or penalty, imposed for the punishment of 
any offence, is in any manner appropriated for the support 
of the poor, or to any parochial or other purpose, inapplic- 
able to the existing state of the province, such fine or penal- 
ty, or such part thereof as shall be so appropriated, shall be 
paid, when received, to the treasurer of the district, for the 
use of the district, and to be accounted for in the same 
manner as assessments. | 

*By T W. IV., c. 14, § 5, fines not otherwise appropriated 
shall go to the use of the province. 


By4 & oV., ¢. 12, s. 1, justices of the peace are required : 


to make a return of all convictions had before them imposing 
any fines, forfeitures, or penalties, to the next general quarter 
sessions, and of the receipt and application of the same. 
§ 2. Under the penalty of £20. § 6. Sheriffs are required 
to transmit quarterly to the Inspector-General an account 
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upon oath of all fines, penalties and forfeitures levied by 
them, and pay over the same within twenty days after col- 
lection, under the like penalty for neglect. 

By 12 V., c. 81, s. 185, all fines under any municipal by- 
law shall go, one-half to the informer, and the other to the 
municipality; and the whole to the municipality in case of 
prosecution by them. | 

By 12 V., ¢. 10, art. 17, whenever any pecuniary penalty 
or any forfeiture is imposed for any contravention of any act, 
if no other mode be prescribed for the recovery thereof, the 
same shall be recoverable with costs by civil action at the 
suit of the Crown, or of any private party suing as well for 
the Crown as for himself, before any court of competent 
jurisdiction, upon the evidence of one witness; and if no 
Other provision made for the appropriation of the same, 
one-half shall belong to the Crown, and the other half to the 
private plaintiff; and if there be none, the whole shall 
belong to the Crown. 


FIRE. 


*By statute 32 G. ITI., c. 5, justices in quarter sessions 
are empowered to make such orders and regulations for the 
prevention of accidental fires, as to them shall seem meet 
and necessary, and to appoint firemen or other officers, for 
the purpose of extinguishing the same, and to make such 
orders and regulations as to them shall seem fit or necessary, 
in any town or place where there may be forty storehouses, 
within half a mile square. 

By the Municipal Act 12 V., c. 81, § 51, any person who | 
shall light a fire in any of the streets, lanes, or public places 
of any said police villages, shall for every such offence incur 
a penalty of 5s. currency, to be sued for and recovered by 
the inspecting trustee, before any one justice residing within 
five miles of such village, and to be levied by distress and 
sale, and applied to the repairs and improvement of the 
streets and lanes. 

By 20 V., c. 36, s. 2, it shall be the duty of the coroner 
within whose jurisdiction any cjty or incorporated town or in- 
corporated village (a) in this province shall lie, whenever any 
fire shall occur whereby any house or other building in such 
city, town or village shall be wholly or in part consumed, to 
institute an inquiry into the cause or origin of such fire, and 
whether it was kindled by design or accident, or was’ the 


(a) The act does not seem to extend to townships, but is limited to cities, 
towns, and incorporated villages. 
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result of negligence or accident, and to act according to the 
results of such inquiry; and for the purpose aforesaid such 
coroner shall summon and bring before him all persons whom 
he may deem capable of giving information or evidence 
touching or concerning such fire, and shall examine such 
persons on oath and reduce their examinations to writing and 
return the same to the clerk of the peace for the district or 
county within which they shall have been taken. But such 
inquiry is not to be instituted until it has first been made to 
appear to such coroner that there is reason to believe that 
such fire was the result of culpable or negligent conduct or 
design, or occurred under such circumstances as in the 
interests of justice and for the due protection of property to 
require an investigation. § 38. Such coroners may in their 
discretion or on the written requisition of any insurance 
agent, or of any three householders in the vicinity of such 
fire, to impannel a jury from among the householders resident 
in the vicinity of such fire, to hear the evidence that may 
be adduced touching such fire, and to render a verdict 
thereupon in accordance with the facts. § 4. The coroner 
is empowered to summon and compel the attendance of 
Witnesses as at ordinary inquests before him. § 5. He 
may impose a fine not exceeding 20s. on any juror neglecting 
to attend after being duly summoned and called three times; 
a certificate of such names and fines signed by the coroner to 
be transmitted to the clerk of the peace on or before the first 
day of the next ensuing quarter sessions, and a copy served 
on the defaulters: and fines so certified shall be levied as 
fines imposed at quarter sessions. § 7. Coroner’s fee for 
holding such inquiry to be £2 10s. per day not over two 
days, to be paid by the treasurer of the city, town or village 
where the inquiry shall be holden. 


FIREMEN. 
By 4&5 V., c. 48, § 1, the *7 Gr IV., c. 8, is repealed. 


§ 2 enacts, that whenever any company or companies shall 
have been regularly enrolled in any city, town, or place in 
which the formation of companies of firemen is by law 
authorised and regulated, it shall be lawful for the corporate 
authorities or board of police in such city or town, or if no 
such authorities, for the justices of the peace of the district 
in general quarter sessions assembled, or the majority of 
them, being satisfied of the efficiency of such persons and 
‘accepting their enrolment, to direct the clerk of the peace 
for the district to grant to each member of such company a 
certificate that he is enrolled in the same, which certificate 
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shall exempt the party during his enrolment and continu- 
ance in actual duty as such fireman, from militia duty in 
time of peace; for serving as a juryman or a constable, and 
from all parish and town offices. § 3 authorises corporate 
authorities or board of police in any city or town, or if no 
such authorities, then the justices of the peace for the dis- 
trict, or the majority of them at any general or adjourned 
session, upon complaint to them made of neglect of duty by 
any individual of such fire company, to examine into the 
same; and for any such cause, or in case any individual of 
such company shall be convicted of a breach of any of the 
rules legally made for the regulation of the same, to strike 
off the name of such individual from the list of the company, 
and thenceforward the certificate granted to such individual 
shall have no effect in exempting him from any duty or ser- 
vice mentioned: provided always, that it shall be in the 
discretion of the corporate authorities or boards of police, 
or of the justices of the peace for the district, as aforesaid, 
respectively to consent to the formation as aforesaid of any 
fire company in any such city, town, or place as aforesaid, 
or to defer the same, as may be deemed expedient: also in 
their discretion to discontinue or renew any such company. 

By 12,V., c. 86, members of enrolled companies of fire- 
men who have regularly and faithfully served seven conse- 
cutive years, shall be entitled to a certificate thereof from 
the clerk of the peace, which shall exempt them from serv- 
ing in the militia in time of peace, and from all parish and 
town offices. 


FIREWORKS. 


By statute 9 & 10 W. III., c. 7, § 1, making or selling, or 
throwing fireworks from any house into any public street or 
road, shall be adjudged a ccmmon nuisance; and by § 2, any 
person selling fireworks, or implements for making the same, 
shall, upon conviction before one justice, on oath of two wit- 
nesses, forfeit £5, half to the poor, and half to the prosecu- 
tor, to be levied by distress; and any person permitting 
same to be cast or thrown from his house into any public 
street or road, shall forfeit 20s. § 38. And any person who 
shall cast, or fire, or aid in casting or firing any, shall forfeit 
20s.; and if not immediately paid, shall be committed to the 
house of correction, to be kept to hard labour, not exceeding 
one month. 

By the municipal act 12 V., ch. 81, the municipalities are 
authorised to make by-laws for preventing or regulating the 
firing or setting off of fire-balls, squibs, crackers, or fireworks. 
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FISH. 


* By statute 3 W. IV., c. 29, entitled, ‘“* An Act to pro- 
tect the white fish fisheries, in the straits or rivers Niagara, 
Detroit and Saint Clair, in this province,” a penalty of £125 
is imposed upon any person using any seine or net for the 
taking of white fish, in any of the above waters, of a greater 
length than 50 fathoms. § 2. Also a penalty of £50 on 
persons fishing on Sunday. § 3. And a penalty of £125 
for attempting to divert the natural progress or running of 
the white fish, by shingling or other device; or imprison- 
ment, not exceeding three months. § 4. Fishing in front 
of lands of another individual (except in the channel) sub- 
ject to a penalty of £50. § 6. The above penalties to be 
recovered by action of debt, with costs of suit, before any 
court of competent jurisdiction ; one moiety to the informer, 
and the other to the province. 

By statute * 3 V., c. 24, § 1, the Governor may appoint 
one or more inspectors of fish. § 2. Inspectors before en- 
tering upon the duties of their office td take the following 
oath or affimation : 

«¢t do solemuly swear, or affirm (as the case may be) that I 
will faithfully, truly and impartially, according to the best of 
my judgment, skill and understanding, execute, do and perform 
the duty and office of an inspector of fish, according to the true 
intent and meaning of the act, intituled, «An act to regulate the 
inspection of fish, and to prevent non-residents in this province 
from fishing in the waters of the same.’”’ 

§ 3. Inspector to make annual returns to the clerk of the 
peace, in the month of January, of the quantity of each 
quality inspected. § 4. It shall be the duty of the inspector, 
on application bemg made for that purpose, to proceed to 
inspect all fish, by opening one of the heads of each barrel 
or half barrel, and if the same is found to contain sound and 
merchantable fish, with a sufficient quantity of salt to pre- 
serve the same, he shall then brand the same, as hereinafter 
provided, on the head of such barrel or half barrel; and if 
the fish are found unsound or not merchantable, the same 
shall be destroyed by the inspector ; and if the barrel or half 
barrel is not full, or not salted with a sufficient quantity of 
salt, in that case the said inspector shall fill the same with 
sound or merchantable fish, or add such quantity of salt. as 
he may deem requisite: each barrel to contain two hunded 
am sf and each half barrel one hundred pounds. § 5. 
Kach barrel or half barrel shall be filled with fish of one and 
the same kind, and the inspectors shall brand in plain legible 
letters on the head of each barrel or half barrel of fish in- 


Hisy. 333 


spected by them respectively No. 1 or No. 2, representing 
the quality of the fish packed or re-packed, and they shall 
also brand on the head of each barrel or half barrel the 
species of the fish, the initials of the christian name and the 
whole of the surname of the inspector, the name of the dis- 
trict in which such fish was inspected, and the words ‘‘ Upper 
Canada.” § 6. If any person shall intermix, take out, or 
shift any fish of any barrel or half barrel inspected and 
branded as by this sct required, or put into any barrel or 
half barrel inspected and branded, any other fish for sale 
or exportation, or alter the face of or change the brand or 
mark of any inspector contrary to this act, the offender shall 
forfeit and pay £5 on conviction before any two justices, 
upon the oath of one or more witnesses : such penalty, if not 
paid in three days after conviction, to be levied of the goods 
and chattels of the offender as hereinafter provided. 9 7. 
All pickled fish duly inspected in any district in this pro- 
vince, shall not be liable to re-inspection in any other dis- 
trict, and may be shipped and exported to any foreign port. 
§ 8. All barrels or half barrels used for packing and re- 
packing pickled fish, shall be manufactured in this province, 
and shall be made of sound well seasoned white, red or black 
oak, white ash, or white pine timber. The barrels and half 
barrels shall be well hooped with at least ten good hoops 
each, and shall be made in a workmanlike manner. ‘The 
fees for inspecting and branding shall be, for each barrel 
6d. currency, and for each half barrel 4d. currency ; and for 
overhauling, re-packing, mspecting and branding, for each 
barrel 1s., and for each half barrel 74d., exclusive of cooper- 
age; and for every bushel of salt or part thereof so consumed 
as aforesaid, the value of such salt according to the market 
price thereof at the time and place of such inspection; the 
fees and charges to be paid by the person employing the 
inspector. § 9. If any inspector shall be guilty of any fraud 
or neglect in inspecting fish, or of offering any fee or reward 
to owners of fish or their agents, or to any other person, in 
order to obtain the profits of inspecting or re-packing the 
same, or shall brand any barrel or half barrel containing 
fish contrary to this act, or which has not been actually 
inspected, or shall permit any other person to use his brand 
in violation or evasion of the provisions of this act, he shall, 
on conviction before any two justices of the district, upon the 
oath of one or more witnesses, forfeit and pay £10, and in 
default of payment within six days after conviction, such 
justices, or any one of them, may issue an execution against 
such inspector’s goods and chattels, as by any law of this 
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province is authorised in judgments awarded in the Court 
of Requests. § 10. No person not residing in this province 
shall fish within the waters of Upper Canada, or be directly 
or indirectly engaged in the same, either as owner or agent, 
or part owner of a seine, or as a partner, or have any seine, 
net or line upon any part of the beach of the waters of this 
province: and every person so offending shall be liable to be 
imprisoned for a period not less than thirty days nor exceed- 
ing ninety days, upon the oath of one or more credible wit- 
nesses. §11. Ifit shall appear to the inspector that a part 
of the fish in any barrel or half barrel inspected by him is 
sound and part unsound, it shall be lawful for said inspector 
to separate the sound from the unsound, and re-pack the 
sound fish, and add such salt or pickle as he may judge 
necessary, and brand the same as aforesaid, and such fish as 
the inspector shall judge not capable of preservation he shall 
condemn as bad. § 12. This act not to apply to any fish 
packed out of the province and imported. 

By 20 V., c. 21,.§ 1, the 7 V., ¢. 18, § 8, c. 47, and the 
18th sub-section of the 60th § of the Municipal Corporations 
Act 12 V.,c. 81 are repealed. §4, authorises the Governor 
to, appoint two superintendents of fisheries, one for Upper 
Canada and one for Lower Canada. §18. The main chan- 
nel of rivers not to be obstructed by nets or fishing apparatus 
for the purpose of taking salmon or fish, under a penalty not 
exceeding £5, and the forfeiture of the fishing apparatus, 
and in no case shall the said channel or course left open be 
less than one-third:of the whole breadth of the river. $19. 
Penalties and forfeitures under this act, or the regulations to 
be made under it, may be recovered on complaint before the 
superintendent of fisheries, or any stipendiary or other magis- 
trate in a summary manner, with costs, the same as provided 
by law, in either section of the province, in other cases where 
summary jurisdiction is given to magistrates. §20. Any 
offender who shall nct forthwith pay the fine and costs, shall 
be committed to gaol for any time not exceeding one month. 
§ 28. Penalties to be sued for within twelve months from the 
commission of the offence. § 26. From the 1st of June to 
the 20th of October in each year, the owner of any dam or 
slide on any river which salmon may ascend, shall for the 
purpose of affording a passage to the fish, attach to each dam 
or slide, a fish-way of such form and dimensions, as shall be 
determined by the Governor in council, under a penalty of 
one pound for each day on which he shall fail so to do. 
§ 27. It shall not be lawful to catch salmon in any way what- 
ever, except with arod and line between the Ist of September 
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and the 10th of March in Upper Canada. §29. It shall not 
be lawful to kill salmon, maskilongé, speckled trout, nor bass 
at any time by the aid of spears, torchlight, or other artificial 
light in Upper Canada. § 32. Nor for any person to buy or 
sell such fish ; and any fish so.taken may be declared forfeited 
to the complainant by any magistrate. § 33. In every case 
of contravention of this act, or of the regulations to be made 
under it, for which no other penalty is provided, the offender 
shall incur a penalty of not less than £2, nor more than £5. 

34. It shall not be lawful to construct any fish-pound in 
any river or brook. §384. The power heretofore vested in 
the municipalities by the 18th subsection of the 60th section 
of the 12 V., c. 61, as extended by the 67th and 106th sec- 
tions of said act are hereby transferred to the Governor in 
council. §37. For the purpose of encouraging and affording 
information with respect to the production of salmon and 
other fish, an apparatus for the artificial propagation of fish 
shall be kept in the department of the Commissioner of Crown 
Lands. 


FISH DAMS. 
By 4 & 5V., c. 26, § 15, maliciously destroying any dam 


to any fish-pond or private fishery, is made a misdemeanor. 
FLOUR AND MEAL. 


By 19 & 20 V., c. 87, former acts are repealed. § 3. 
The boards of trade in Quebec, Montreal, Toronto, King- 
ston and Hamilton, and the municipal authorities in other 
places where inspectors may be required, are authorised to 
appoint boards of examiners of applicants for the office of 
inspector. § 4. The mayor of the cities of Quebec, Mon- 
treal, Kingston and Hamilton, and the mayor or chief muni- 
cipal officer of other places may appoint an inspector for 
their localities, to be first examined and approved by the 
board of examiners; and where there is a board of trade, 
such appointmment must be on the requisition of such board. 
§ 6. Inspectors required to take a certain oath of office be- 
fore acting. § 11. The board of trade of any city or place 
may hear complaints against inspectors or assistants, and 
notify the mayor, &c., to remove such inspector. § 12. Di- 
rects in what manner flour shall be inspected, and on whose 
requisition and where to be made. § 13. And flour taken 
from any barrel by the inspector shall be re-delivered to the 
owner, under the penalty of £5. § 14. Hach inspector to be 
provided with branding irons, and to brand each barrel im- 
mediately after inspection. ‘Sour’ and “unmerchantable 
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flour’’ to be marked accordingly. A bill of inspection to be 
furnished by the inspector, and if false, the inspector to be 
liable to a penalty of £20 and dismissed from office. § 15. 
The weight of every cask to be ascertained, if suspected not 
to be of full weight ; the deficiency to be made good by the 
proprietor, and every inspector making default herein shall 
be liable to the penalty of £20 and other damages. § 16. 
Brand marks to be neat and legible and according to the act, 
under the penalty of £5. § 17. Disputes between the in- 
spector and owner with respect to the quality or condition of 
flour, to be decided by three persons summoned and sworn 
before a justice of the peace. § 18. Any inspector refusing 
or neglecting to act when required (unless at the time em- 
ployed in his duty) to incur a penalty of £5 on conviction 
before any one justice, over and above damages. § 19. 
Adulterated flour may be seized by the inspector and de- 
tained, and the offender lable to a penalty of £20. Prose- 
cution for to be commenced within one month. § 20. Manu- 
facturers or packers undermarking the tare of any barrel 
or half barrel, to incur a penalty of 20s. § 21. And any 
person offering for sale any barrel, Xc., deficient in weight, 
shall incur a penalty of 20s. for each cask. § 22. Inspec- 
tors and assistants not to deal in flour directly or indirectly, 
or act as agent for any seller or purchaser, under the penalty 
of £50 and removal from office. § 23. Qualities of flour, 
how to be designated. § 25. Every half barrel of flour to 
contain 98 pounds net: every barrel 196 pounds net. Rye 
— flour and Indian meal same weight; every half barrel of oat- 
meal 112 pounds net: every barrel of oatmeal 224 pounds 
net. The name of the packer or manufacturer to be branded, 
painted or marked at full length, the name of the mill or 
place of packing, quality and weight and tare, under a pen- 
alty of two shillings for each barrel or half barrel. § 26. 
Barrels to be of a certain size and construction, under the 
penalty of two shillings for each barrel. § 27. Inspectors 
to make weekly returns to the board of.trade of flour or meal 
inspected. § 28. Any manufacturer or packer obliterating 
the inspector's marks, or counterfeiting any such marks, or 
using old barrels without destr oying the old marks, or using 
inspector’s brands without authority, shall incur a penalty 
of £50; and any inspector or assistant inspecting or mark- 
ing flour out of his jurisdiction, or hiring out his marks, or 
conniving at any fraudulent evasion of the act, shall incur a 
penalty of £50. § 29. All fines and penalties under this 
act not exceeding £10, shall be recoverable by any inspec- 
tor, or other person suing, in a summary way before any 
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two of her Majesty’s justices of the peace for the locality, 
and levied by distress ; and if exceeding £10, then by infor- 
mation or civil action in a recorder’s court, or any other 
court of competent jurisdiction; one moiety of such penal- 
ties to be paid to the treasurer of the municipality, and the 
other to the inspector or informer. § 80. Prosecutions to 
be commenced within six months. § 31. Inspection of flour 
not to be compulsory. § 32. The word “ meal’ to indicate 
‘Indian meal and oatmeal.” 


FORCIBLE ENTRY AND DETAINER. 


What is a Forcible Entry. 


A forcible entry is committed by violently taking posses- 
sion of lands and tenements, with menaces, force and arms, 
and without the authority of the law.—4 Bl. Com.148. And 
even if a man have a good right to the land, and enter 
forcibly, he may be indicted.—Dalt. (Hd. 1727) ce. 129. A 
single person may commit a forcible entry as well as a num- 
ber of persons.—1 Haw., c.64. § 8, 12,29, A forcible entry 
is made with a strong hand, with unusual weapons; an 
unusual number of servants or attendants; or with menace 
of life or limb; or, by breaking open the doors of a house, 
whether any person be in it at the time or not; and though 
a man enter peaceably, yet if he turn the party out of pos- 
session by threats, or violence, this also amounts to a forcible 
entry.—l Haw., c. 64. § 25. But merely drawing a latch, 
and entering a house; or opening the window or door with a 
key; or entering by an open window, do not constitute a 
forcible entry.—Ldzd. 


What ts a Forcible Detainer. 


A forcible detainer, is where a person who enters peace- 
ably, though unlawfully, detains possession by force; and 
the same circumstances of violence or terror which makes 
an entry forcible, will also constitute a forcible detainer. 
Therefore, whoever, after an unlawful entry, keeps in the 
house an unusual number of persons, or weapons, or threatens 
to do some bodily hurt to the former possessor, is guilty of a 
forcible detainer. So, if a man shuts the door against a 
justice of the peace, coming to view the force, and obstina- 
tely refuses to let him come in; so a lessee, who, after the 
end of his term, keeps arms in his house to oppose the entry 
of the lessor, is guilty of a forcible detainer ; and the same 
with regard to a lessee at will, after the will is determined ; 
or of a mortgagor, after the mortgage 1s forfeited.—2 Haw., 
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c. 64, § 80; 4 Com. Dig. 201. But the mere refusal to go 
out of a house, and continuing therein in despite of another, 
does not amount to a forcible detainer.—1 Haw., c. 64, § 30. 
Therefore, if a lessee at will (after the determination of his 
tenancy,) merely denies possession to the lessor, or even 
shuts the door against the lessor when he would enter, this 
is a not a forcible detainer.—Cro. Car. 486. And a man 
who breaks open the doors of his own dwelling-house, 
forcibly detained by one who has the bare custody of 
it, is not guilty of a forcible entry or detainer.—1 Haw., c. 
64, § 32. 


Of the Remedy. 


At common law, a man disseised of any lands or tenements, 
if he could not prevail by fair means, might lawfully regain’ 
the possession thereof by force.—1 Haw. 140. But this in- 
dulgence of the common law having been found, by experi- 
ence, to be very prejudicial to the public peace, it was 
thought necessary, by many severe laws, to restrain all 
persons from the use of such violent methods of doing them- 
selves justice.—J6. 141. Accordingly, by 4 R. H., statute 
1, c. 8, none shall make entry into lands but where entry 
is given by law, and in such case not with strong hand nor 
with multitude of people, but only in lawful and easy man- 
ner. And if any do the contrary, and thereof be convicted, 
he shall be punished by imprisonment and ransomed at the 
king’s will. 

By 15 R. H., c. 2, at all times that forcible entries be 
made, and complaint thereof cometh to justices of the peace, 
or any of them, the same justices or justice shall take suff- 
cient power of the county, and go to the place where such 
force is made; andif they find any that hold such place 
forcibly, they shall be taken and put in the next gaol, there 
to abide convict by the record of the justices or justice, till 
they have made fine and ransom to the king. And all they 
of the county, as well the sheriff as others, shall attend upon 
the justices, to assist them to arrest such offenders, upon pain 
of imprisonment, and to make fine to the king. 

By 8 H. VI., ¢. 9, where any doth make forcible entry 
into lands, tenements, or other possessions, or them hold 
forcibly, after complaint made to the justices of the peace, 
or one of them, by the party grieved, the justices or justice, 
within a convenable time, shall cause the statute duly to be 
executed at the costs of the party grieved.—§ 2. 

Though such persons making such entries be present, or 
voided before the coming of the justices; nevertheless, the 
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justices, in some town next the tenement, or in other conve- 
nient place, shall have power to enquire by the people of the 
county, as well of them that make such forcible entries into 
lands and tenements, as of them which the same hold with 
force. And if it be found before them, that any doth con- 
trary to this statute, the justices shall cause the tenements 
so entered or holden to be re-seised, and put the party so put 
out in full possession.—§ 3. 

When the justices make such enquiries, they shall cause 
their precepts to be directed to the sheriff, commanding him 
to cause to come before them sufficient and indifferent per- 
sons dwelling next about the lands so entered, to enquire of 
such entries, whereof every man empannelled shall have 
lands of the yearly value of 40s. And the sheriff shall 
return issues upon them at the day of the first precept 
returnable, 20s.; and at the second day, 40s. ; at the third 
time, 100s. ; and every day after, the double. And if any 
sheriff or bailiff make not execution duly of the said precepts, 
he shall forfeit to the king £20, and moreover make fine 
and ransom.—§ 4. 

An inquisition for a forcible entry taken before magis- 
trates under 8 H. VI., c. 9, must shew what estate the party 
expelled had in the premises, and if it do not, the inquisition 
will be quashed, and the court will award restitution. The 
inquisition will also be bad if it appear to the court that the 
defendant had no notice, or that any of the jury had not 
lands or tenements of the value of 40s., or that the party 
complaining was sworn as a witness.—fez. v. McHeavrey 
et al., and Mitchell v. Thompson, Michs. 1 Vie.; Cameron’s 
Digest, p. 38. 

By 21 Eliz., c. 11, no restitntion upon any indictment of 
forcible entry, or holding with force, shall be made, if the 
persons indicted had the occupation or had been in quiet 
possession, three years next before the day of such indict- 
ment found, and their estate therein not ended, which the 
party indicted may allege for stay of restitution ; and if the 
other traverse the same, and the allegation be found against 
the party indicted, he shall pay costs.—§ 3. 

By 21 Jac. I., c. 15, a justice of the peace may also give 
like restitution of possession to tenants for term of years. 
If the offender, being in the house, make no resistance, then 
the justice can neither arrest nor remove them on his view, 
and the party cannot be arrested unless the force be found 
by the enquiry of a jury, and if such forcible entry and 
detainer be found, then the justice shall cause the lands to 
be restored.—Dalt. I., 44. Although one justice alone may 
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proceed in such cases, yet it may be advisable for him, if the 
time for viewing the force will suffer it, to take to his assis- 
tance one or two more justices.— Burns, J., 179. 

A conviction by a justice for a forcible entry, on view, 
must set a fine upon the defendant, otherwise the Court of 
King’s Bench will discharge him from a commitment, on such 
conyiction, by habeas corpus.—R. v. Elwell, Str., 194; Ld. 
R., 1514. If a fine be set, the conviction cannot be quashed 
on motion, but the defendant must bring his writ of error ; 
but if no fine be set, it may then be quashed on motion.—f. 
v. Layton, 2 Salk., 450. 


Restitution 


Must be awarded by the same justices before whom the 
inquest was found. If a restitution shall appear to have been 
illegally awarded or executed, the Court of King’s Bench will 
set it aside, and grant a re-restitution to the defendant.—1 
Haw., c. 94, § 63, 64, 65. 

The sheriff, in executing the writ of restitution, may raise 
the power of the county to assist; but the justices may, if 
they think proper, make restitution in person. A justice, or 
the sheriff, may break open a house to make restitution; and 
if the possession be avoided by a fresh force, the party may 
have a second writ of restitution without a new requisition, 
if applied for within a reasonable time.—Haw., c. 64, § 49, 
52; 4 Com. Dig., 204. 


How Punishable by Indictment. 


__A forcible entry and detainer is also, at common law, pun- 
ishable by indictment; and if three or more be concerned, it 


is also a riot, and may be proceeded against accordingly.— 
Dalt., c. 44. 


Record of a Forcible Detainer upon view, before three 
Justices. (Burn.) 


[Or it may be before one Justice only.] | 
County of igs it remembered, that on the day of 


to wit. , in the year of the reign of our 
sovereign lady Victoria, at , in the county aforesaid, 
complained to us and Essquires, three of the justices of 
our said lady the Queen, assigned to keep the peace in the said 
county, and also to hear and determine divers felonies, trespas- 
ses, and other misdemeanors, in the said county committed, that 

and , late of , in the said county, yeomen, into the 
messuage of her the said , Sltuate within the township of 

, in the county aforesaid, did enter, and, her the said , 
of the messuage aforesaid, whereof the said , at the time of 
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the entry aforesaid, was seised, as of the freehold of her the 
, for the term of her life, unlawfully ejected, expelled and 
removed, and the said messuage from her the said , unlaw- 
fully, with strong hand and armed power, do yet hold and from 
her detain, against the form of the statute in such case made 
and provided ; whereupon the said then, to wit, on the said 
day of , 1n the year aforesaid, at the township of : 
in the county aforesaid, prayeth of us as aforesaid, being justices, 
that a due remedy be provided to her in this behalf, according 
to the form of the statute aforesaid; which complaint and prayer 
by us the aforesaid justices being heard, we the aforesaid ' 
justices, aforesaid, to the messuage aforesaid, personally have 
come, and do then and there find and see the aforesaid , the 
aforesaid messuage, with force and arms unlawfully, with 
strong hand and armed power detaining, against the form of the 
statute in such case made and provided, according as she the 
, hath so as aforesaid unto us complained; therefore it is 
considered by us, the aforesaid justices, that the aforesaid 
of the detaining aforesaid, with strong hand, by our own proper 
view, then and there as is aforesaid had, are convicted, and 
every of them is convicted, according to the form of the statute 
aforesaid, whereupon we, the justices aforesaid, upon every of 
the aforesaid do set and impose severally, a fine of of 
good and lawful money of this province, to be paid by them 
and every of them, severally, to our said sovereign lady the 
Queen, for the said offences, and do cause them and every of 
them then and there to be arrested, and the said and 
being convicted, and every of them being convicted, upon our 
own proper view of detaining aforesaid with strong hand, as is 
aforesaid by us, the aforesaid justices, are committed, and every 
of them is committed to the common gaol of our said lady the 
Queen, at , aforesaid, in the county aforesaid, being the 
next gaol to the messuage aforesaid, there to abide respectively 
until they shall have paid their several fines respectively, to 
our said lady the Queen, for their respective offences aforesaid, 
concerning which, the premises aforesaid, we do make 
this our record. In witness whereof, we the said , the 
justices aforesaid, to this record our hands and seals do set, at 
, aforesaid, in the county aforesaid, on the day (rms 
inthe year of the reign of our said sovereign lady the Queen. 


Mittimus for a Forcible Detainer, upon view, by one Justice. 


(Burn.) 
To all or any of the constables or other peace officers in the 
said county of | , and to the keeper of the common gaol at 


in the said county of 


Province OF CANADA. 


County of Whereas upon complaint this day made unto 
to wit. me J. C., Esq., one of her Majesty’s justices 
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of the peace for the county of ,by A.B.of  , in the said 
county, yeoman, I, the said justice, did immediately go to the 
dwelling-house of the said A. B. at , aforesaid, and there 
found upon mine own view C. D. late of , labourer, E. F., 
late of the same place, labourer, and G. H. late of , car- 
penter, forcibly with strong hand and armed power holding the 
said house, against the peace of our said lady the Queen, and 
against the statute in such case made and provided; therefore 
I send you, by the bringers hereof, the bodies of C. D., E. F. 
and G. H. convicted of the said forcibly holding, by mine own 
view, testimony and record; commanding you, in her Majesty’s 
name, to receive them into your said gaol, and there safely to 
keep them and every of them, respectively, until they shall 
have respectively paid the several sums of [ ], of good and 
lawful money of this province, to our said sovereign lady the 
Queen, which I have set and imposed upon every of them 
separately, for a fine and ransom for their said trespasses, re- 
spectively. Herein fail you not, on the pain that will ensue 
thereon. Given at aforesaid, in the county aforesaid, under 
my hand and seal, the day of , in the year of the 
reign of our sovereign lady the Queen, and in the year of our 
Lord 18 


Justice's Precept to Summon a Jury. (Burn.) 


Province oF CANADA. 


County of J.C., Esq., one of the justices of our lady the 
to wit. Queen, assigned to keep the peace in the 
said county, and also to hear and determine divers felonies, 
trespasses and other misdemeanors, in the said county committed 
—to the sheriff of the said county, greeting: 
On behalf of our said lady the Queen, [ command you that 


you cause to come before me, at , in the said county, on the 
day of , hext ensuing, twenty-four sufficient and in- 
different men of the neighbourhood of aforesaid, in the 


county aforesaid, every one of whom shall have lands and tene- 
ments of 40s. yearly at the least, above reprises, to enquire upon 
their oath, for our said lady the Queen, of a certain entry made 
with a strong hand, as it is said, into one messuage, of one A. 
B. at , aforesaid, in the county aforesaid, against the form 
of the statute in that case made and provided; and you are 
to return upon every of the jurors by you in this behalf to be 
empanelled 20s. of issues at the aforesaid day, and have you 
then and there this precept, and this you will in no wise omit, 
upon the peril that thereon shall ensue. Witness the said J.C., 
at , In the said county, the day of , in the year 
of the reign of our soverign lady Victoria. 


Foreman’s Oath. 


You shall true enquiry and presentment make of all such 
things as shall come before you concerning a forcible entry [or 


Hovrcible Gutry and Detaiwer. 343 


detainer] said to have been lately committed in the dwelling- 
house of A.B. at 3 you shall spare no one for favour or affec- 
tion, nor grieve any one for hatred or ill-will, but proceed herein 
according to the best of your knowledge, and according to the 
evidence that shall be given to you. So help you God. 


To the other Jurors. 


The oath that A. B., your foreman, hath taken on his part, 
you and every of you shall truly observe and keep on your parts. 
So help you God. 


The Inquisition or Finding of a Jury. (Burn.) 
Province oF CaNnapa. 


County of bie Inquisition for our sovereign lady the 

to wit. Queen, indented and taken at , in the 
county of _—_, the day of “", In the year of the reign 
of our sovereign lady Victoria, by the oath of — good and law- 
ful men of the said county, before J. C., Esquire, one of the 
justices of our said lady the Queen, assigned to keep the peace 
for the said county, and also to hear and determine divers 
felonies, trespasses and other misdeeds, in the county committed, 
who say upon their oath, aforesaid, that A.B. of , long since 
lawfully and peaceably was seised in his demesne as of fee 
(if not freehold say, ‘ possessed’’) of and in one messuage with 
the appurtenances in , aforesaid, in the county aforesaid, 
and his said possession (or seisin) so continued, until C. D., 
late of > &c., BE. N.,. of, &c., and G. H., of, &c., and other 
malefactors unknown, the day of , now last past, with 
strong hand and armed power, into the messuage aforesaid, with 
the appurtenances aforesaid, did enter, and him the said A. B. 
thereof disseised (or dispossessed), and with strong hand expelled, 
and him the said A.B. so disseised (or dispossessed) and expelled 
from the said messuage, with the appurtenances aforesaid, from 
the day of until the day of the taking this inquisition, 
with strong hand and armed power did keep out, and do yet 
keep out, to the great disturbance of the peace of our said lady 
the Queen, and against the form of the statute in that case made 
and provided. We, whose names are hereunto set, being the 
jurors aforesaid, do upon the evidence now produced before us, 
find the inquisition aforesaid true. A. B., &c. fie 


Warrant to the Sheriff for Restitution. (Burn.) 


Province oF CanaDa. 

County of J. C., Esquire, one of the justices of our 
to wit. sovereign lady the Queen assigned to keep 

the peace in the county of _, and also to hear and determine 

divers felonies, trespasses and other misdemeanors, in the said 

county committed; to the sheriff of the said county of : 

greeting : 
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Whereas, by an inquisition taken before me, the justice 
aforesaid, at , in the county aforesaid, on this present 
day of _,in the year of the reign of __, upon the oaths 
of , and by virtue of the statutes made and provided in cases 
of forcible entry and detainer, it is found that C. D., &c., into 
a certain messuage, &c. (as in the inquisition) as by the inqui- 
sition aforesaid more fully appeareth of record; therefore, on 
the behalf of our said sovereign lady the Queen, I charge and 
command you, that, taking with you the power of the county 
(if it be needful) you go to the said messuage, and other the 
premises, and the same with the appurtenances you cause to 
be re-seised, and that you cause the said A. B. to be restored 
and put into his full possession thereof according as he before 
the entry aforesaid was seised, according to the form of the 
said statutes; and this you shall in no wise omit, on the penalty 
thereon incumbent. Given under my hand and seal at 
in the said county, the day of , in the year of the 
relon 


Indictment for a Forcible Entry and Detainer at 
Common Law. 
Province oF CANADA. 


County of The jurors for our lady the Queen, upon their 
to wit. oath present, that J. S., late of the township of 
,in the county of , gentleman, K. T., of the same 


township, carpenter, and L. W., of the same township, labourer, 
together with divers other evil disposed persons, to the number 
of six or more, to the jurors aforesaid unknown, on the day 
of ,inthe © year of the reign of our sovereign lady 
Victoria, with force and arms, to wit, with pistols, sticks, staves 
and other offensive weapons, in the county aforesaid, into a 
certain barn and a certain orchard, there situate and being, and 
then and there in the possession of one J. N., unlawfully, vio- 
lently, forcibly, injuriously and with strong hand, did enter, 
and the said J.8., K.T. and L. W., together with the said 
other evil disposed persons, to the jurors aforesaid unknown as 
aforesaid, then and there, with force and arms, to wit, with 
pistols, swords, sticks, staves and other offensive weapons, un- 
lawfully, violently, forcibly, igjuriously and with a strong hand, 
the said J. N., from the possession of the said barn and orchard, 
did expel, remove and put out, and the said J.N. so as aforesaid 
expelled, removed and put out, from the possession of the said 
barn and orchard, then and there, with force and arms, to wit, 
with pistols, swords, sticks, staves and other offensive weapons, 
unlawfully, violently, forcibly, injuriously, and with a strong 
hand did keep out, and other wrongs to the said J. N. then and 
there did, to the great damage of the said J.N. and against the 
peace of our lady the Queen, her crown and dignity. 


FOREIGN AGGRESSION. 
* By 3 V., c. 12, § 1, reciting that it was necessary to 
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amend the provisions of the *1 V., c. 3, said act is therefore 
repealed. § 2. If any person, being a citizen or subject of 
any foreign state or country at peace with the United King- 
dom of Great Britain and Ireland, shall, after the passing of 
this act, be or continue in arms against her Majesty, her heirs 
or successors within this province, or shall commit any act of 
hostility therein, or shall enter this province with design or 
intent to levy war against her said Majesty, her heirs or suc- 
cessors, or to commit any felony within the same, for which 
any person convicted of such felony would by the laws of this 
province be lable to suffer death, then it shall be lawful for 
the Governor to order the assembling of a militia general 
court martial for the trial of such person, agreeably to the 
militia laws of this province, and upon being found guilty by 
such court martial of offending against this act, such person 
shall be sentenced by such court martial to suffer death, or 
such other punishment as shall be awarded by the court. 
§ 3. If any subject of her Majesty, her heirs or successors, 
shall within this province levy war against her Majesty, her 
heirs or successors, in company with any of the subjects or 
citizens of any foreign state or country then at peace with 
said United Kingdom, or shall enter this province in company 
with any such subjects or citizens of a foreign state or coun- 
try at peace with said United Kingdom, with intent to levy 
war on ler Majesty, or to commit any such felony as afore- 
said within the same, with the design or intent to aid and 
assist such last mentioned person or persons to levy war or 
to commit any such act of felony as aforesaid, then such sub- 
ject of her Majesty shall be liable to be tried and punished 
by a militia court martial, in like manner as any citizen or 
subject of a foreign state or country at peace with her 
Majesty. §4. Any citizen or subject of any foreign state 
or country offending against this act, shall be deemed guilty 
of felony, and may, notwithstanding the above provisions, be 
prosecuted and tried before any court of oyer and terminer 
and general gaol delivery, in and for any district of this 
province, in the same manner as if the offence had been com- 
mitted in such district, and upon conviction shall suffer death, 
as in cases of felony. 


FOREIGN SERVICE. 

Any engagement with a foreign state is a contempt against 
the prerogative, and a high misdemeanor at common law.— 
4 Bi. Com., 122. 

FORESTALLING. 
At the common law, every practice or device to enhance 
44 
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the price of victuals, or other necessaries of life, is held to be 
a misdemeanor—s Jnst., 196; and forestalling, in its legal 
signification, anciently comprehended all offences of this 
description, including those of ingrossing and vregrating. 
Ingrossing is the purchase of the whole of any commodity for 
the sake of selling it again at a high price. Regrating sig- 
nifies, properly, the scraping or dressing of cloth, or other 
goods, in order to sell the same again. ‘The offences of fore- 
stalling, ngrossing, and regrating have been also especially 
provided against by various statutes, from the 3 & 4 Ed. VL, 
c. 21, downwards to the 12 G. IIL, c. 71; by which latter 
statute all the preceding statutes were repealed, leaving the 
offence only to be dealt with as it stood at common law, under 
which it still continues an indictable offence, punishable by 
fine and imprisonment.—Cr. C. (., 282. 


FORGERY. 


Forgery is the fraudulent making or alteration of a writing, 
to the prejudice of another man’sright. It is a misdemeanor 
at common law, punishable by fine, imprisonment, and pillory 
—4 Bl. Com., 247; but is made felony by a variety of sta- 
tutes; and forgery is complete, although no person be actually 
prejudiced by 1t.— Ward's case; Ld. Raym., 1461. The fol- 
lowing instances come under the denomination of forgery :— 
making a fraudulent insertion, alteration, or erasure in any 
material part of a true instrument: converting a bond for 
£500 into one for £5000, by adding an 0 to the number.— 
1 Haw., c. 70, § 2. Altering a banker’s note or bill of 
exchange from £10 to £50.—A. v. Teague, 2 Hast. P. C. 
979. Altering the date of a bill, whereby payment is accel- 
erated.—2 Hast. P. C. 852. So, if a man who is ordered to 
draw a will for a sick person, insert legacies in it of his own 
head.—8 Jnst. 170. So, a man may be guilty of forgery in 
signing any instrument in his own name, if he represent: him- 
self to be some other person of the same name.—Mead v. 
Young, 4 T. £28. 


As to Forgery by Statute Law. 


Dl 

‘By 5 Eliz., c. 14, § 2, forging any false deed, charter, or 
writing sealed, court roll, or the will of any person, or pub- 
lishing any such as true, shall subject the party to double 
costs and damages; be set in the pillory, &c.; and by stat. 
2G. IL., c. 25, revived and made perpetual by 9G. II., c. 
18—any person forging any deed, will, bond, writing obli- 
gatory, bill of exchange, promissory note, indorsement or 
assignment thereof, or uttering same as true, shall be guilty 


—— 
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of felony.. By 24 G. IIL, st. 2, c. 87, forging the super- 
scription of a letter, to avoid the payment of postage, is made 
felony. 

*By 385 G. III., c. 5, § 14, any person forging any memo- 
rial, &¢., under the registry act, shall be subject to the pains 
and penalties of the 5 Eliz. : 

By 10 & 11 V., ¢. 9, intituled “An Act to consolidate 
and amend the laws, and to repeal certain acts relating to 
the crime of Forgery.” 

The Great Seal.—§ 1. Any person forging or counter- 
feiting, or altering, knowing the same to be forged or coun- 
terfeited, the Great Seal of this province, or of the late 
province of Upper Canada, or of Lower Canada, shall be 
guilty of felony, and liable to imprisonment in the peniten- 
tiary for any term not exceeding seven years. § 2. Any 
person forging or counterfeiting, or uttering, &c., the seal at 
arms of any governor, lieutenant-governor, or person admin- 
istering the government, to any commission, grant, appoint- 
ment, license, warrant, order, or other instrument of a public 
nature appertaining to the affairs of the province; or an 
public register book or copy, or of any entry therein, shall 
be guilty of felony and lable to imprisonment in the peni- 
tentiary for not less than five, nor more than fourteen years. 

Securities for Money, Wills, §e.— 3. Any person forg- 
ing or altering, or offering, disposing or putting off, knowing, 
&c., any provincial debenture, or any stamp or endorsement 
on or assignment thereof, or any government scrip for land, 
or any bank note, will, testament, codicil or testamentary 
writing, or any license of marriage, or any bill of exchange, 
or any promissory note for the payment of money, or any 
indorsement on, or any assignment of any bill of exchange, 
or promissory note for payment of money, or any acceptance 
of any bill of exchange, or any undertaking, warrant or 
order for payment of money, with intent to defraud any per- 
son, shall be guilty of felony, and liable to imprisonment in 
the penitentiary for not less than four, nor more than ten 
years. § 4. When by any other law the forgery of any 
instrument or writing is made punishable with death, the 
offender may be indicted under this act. 

Letters Patent.—§ 5, Any person forging or altering, or 
uttering, &c., any copy of letters patent, or enrolment there- 
of, or any certificate thereof, purporting to be given under 
any statute, shall be guilty of felony, and liable to imprison- 
ment in the penitentiary for not less than, three, nor more 
than seven years; or imprisonment in any common gaol for 
not more than two years. 
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Bank Stock.—§ 6. Any person forging or altering, or 
uttering, &c., any transfer of any share or interest in the 
capital stock of any body corporate, company or society ; or 
any power of attorney or other authority to transfer such 
stock, or to receive any dividend or profit payable thereon ; 
or who shall demand or endeavour to effect such transfer ; or 
to receive any dividend or profit in respect thereof, by virtue 
of any such forged or altered power of attorney or authority, 
knowing the same to be forged or altered with intent to de- 
fraud such person: or if any person shall falsely and deceit- 
fully personate any owner of any such share, interest, divi- 
dend or profit, and thereby transfer any share or interest 
belonging to such owner, or thereby receive any money due 
to such owner, he shall be guilty of felony, and hable to 
imprisonment in the penitentiary for not less than four, nor 
more than ten years. 

Personating Owners.—§ 7. Any person falsely and de- 
celtfully personating any owner of any share or interest in 
the capital stock of any body corporate, company or society, 
or any owner of any dividend or profit in respect thereof; or 
any claimant for land from the crown; or for any scrip or 
allowance in lieu thereof; and thereby endeavour to receive 
any money due to the owner, or to obtain such land or scrip 
or allowance, shall be guilty of felony, and lable to impri- 
sonment in the penitentiary for not less than three, nor more 
than seven years: or imprisonment in any common gaol not 
exceeding two years. 

Forging Names of Witnesses.—§ 8. Any person forging the 
name of any witness to any power of attorney or other autho- 
rity, for the transfer of any share or interest in any capital stock 
aforesaid, or to receive any dividend or profit, or to assign or 
transfer any right to obtain a grant from the Crown of lands, 
or to obtain any scrip or other allowance in lieu thereof, or 
who shall utter any such knowingly, shall be guilty of felony, 
and liable to imprisonment in the penitentiary for not less 
than three, nor more than seven years, or imprisoment in 
any common gaol not exceeding two years. 

Forging Records, Deeds, §e.—S 9. Any person forging 
or altering, or uttering, Xc., any notarial act or copy, proces 
verbal of any surveyor, or copy, judicial record, writ, order, 
return, exhibit, report, certificate or other document, or 
entry made or filed in any suit or proceeding, civil or crimi- 
nal, in any court of justice, or with any officer of such court, 
or any exemplification, or authenticated or certified copy of 
any such documents or entry as aforesaid, deed, bond, 
writing obligatory, or any assignment of right of land, cer- 
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tificate of registration, or affidavit of execution, or any 
memorial of any deed, will, or other instrument, or any 
acquittance or receipt for goods, or any accountable receipt 
for money or goods, or for any note, bill or other security 
for payment of money, or any warrant, order or request for 
delivery or transfer of goods, or delivery of any note, bill, 
or other security for money, or any contract, promise or 
agreement, with intent to defraud any person, shall be guilty 
of felony and hable to be kept confined at hard labour in 
the penitentiary for not less than four, nor more than ten 
years. 

Recognizances—Cognovits.—§ 10. Any person acknow- 
ledging bail in the name of another, not privy or consenting 
thereto, or any cognovit actionem, or judgment, or any deed 
registered or enrolled, shall be guilty of felony and lable to 
hard labour in the penitentiary for not less than four, nor 
more than ten years. 

Possession of Forged Notes, §e.—§ 11. Any person, with- 
out lawful excuse, purchasing or receiving, or having in his 
custody, any forged bank note, or blank bank note, knowing 
the same to be forged, shall be guilty of felony, and liable 
to imprisonment in the penitentiary for not less than three, 
nor more than seven years. 

Engraving Bank Notes.—S 12. Any person engraving, 
or making upon any plate, wood, or stone, or other material, 
any bank note, bill of exchange, or promissory note for 
money without authority; or any subscription thereto with- 
out such authority; or having in his custody any plate, wood, 
stone, or other material, or any superscription, so engraved 
or made’; or knowingly uttering or having in his possession 
any paper upon which any part of such bank note, &c., or 
superscription shall be made or printed, shall be guilty of 
felony, and lable to hard labour in the penitentiary for not 
less than three nor more than seven years: or imprisonment 
in any common gaol for not more than two years. 

Foreign Bills, §ce.—§ 13. Any person forging or altering, 
or uttering knowingly, any forged or altered bill of exchange, 
promissory note, undertaking or order for payment of money, 
in whatever language expressed; or engraving or making 
upon any plate, wood, stone or other material, any such 
instrument, without authority; or without such authority 
shall use, or without lawful excuse have in his possession, 
any plate, stone, wood or other material, upon which any 
such foreign bill, &c., shall be engraved or made; or shall 
without authority, knowingly utter, or have in his possession 
any paper upon which any part of such foreign bill, &c., 
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shall be made or printed, shall be guilty of felony and liable 
to hard labour in the penitentiary for not less than three, 
nor more than seven years, or imprisonment in any common 
gaol not exceeding two years. 

Statute of Elizabeth. 14. Any person subject to im- 
prisonment under this statute shall be guilty of felony, and 
liable to hard labour in the provincial penitentiary for not 
less than three, nor more than seven years; or imprisonment 
in any common gaol not exceeding two years. 

Foreign Matter.—§ 15. Where the forging or uttering 
any matter is in this act expressed to be an offence, if any 
person shall in this province forge or utter the same, in 
whatever place or country, out of this country, foreign or 
otherwise, such matter may purport to be made, and in 
whatever language expressed, every such person and his 
aiders and abettors, shall be deemed to be an offender 
within this act, and punishable as if the matter had pur- 
ported to be made in this province: and if any person shall 
in this province forge, or utter any forged bill of exchange, 
promissory note for money, or any endorsement or assign- 
ment of such, or any deed, bond, writing obligatory, for 
payment of money, in whatever country out of this province 
the same may purport to be payable, and in whatever 
language expressed, such person, his aiders and abettors, 
shall be an offender within this act, and punishable as if the 
money had been payable in this province. 

General Clause.—§ 16. That when by any law now in 
force, any person forging any matter whatsoever, or 
knowingly uttering the same, or demanding or causing 
any thing to be done by virtue of any forged matter; 
or falsely personating another, or demanding or receiy- 
ing any money by virtue of any probate or letters of 
administration, knowing the will to be forged, or such 
probate, Xc., obtained by false oath, would be guilty of 
felony, and liab!e to any other punishment than is provided 
by this act: any person convicted of such a felony, his aiders 
and abettors, (and no’ other punishment be provided under 
this act,) shall be lable to hard labour in the penitentiary for 
not less than three, nor more than ten years: or imprison- 
ment in any common gaol not exceeding two years. ‘This 
act not to alter any law respecting coin. 

Venue.—§ 11. Offenders may be tried in the district 
where apprehended or in custody. 

Accessortes.—§ 18. Principals in the second degree, and 
accessories before the fact, punishable in the same manner 
as principals in the first degree; and accessories after the 
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fact liable to imprisonment in the common gaol not exceed- 
ing two years. 

Indictment.—§ 19. Fac simile of any matter not required 
to be inserted; but it shall be sufficient to describe the same 
as in an indictment for stealing. 

Possession.—§ 20. Meaning actual possession, or know- 
ingly having such matter in any dwelling-house or other 
building, lodging or apartment, fiéld or other place, open or 
inclosed, occupied by the offender or not; and whether such 
matter be for his own use or for the use of another. 

Witnesses.—§ 21. Parties interested may be competent 
witnesses. 


Repeal of Acts (a).—§ 22. Inter alia T§,4&5 V., ¢. 28. 
Public Improvements—3 §, 4&5 V., c. 33. Government 
Loan—part of 17 §, 9 V., ¢. 84. Registry Law—9 V., c. 
3. Forgery—3 §,9 V.,¢. 61. Lunatic Asylum—4 §, 9 
V.,¢. 65. Rebellion Losses, Lower Canada—3 §, 9 V., ¢. 
66. Public Works—*50 G. IIL, ¢c. 4. Bulls of Exchange 
—part of 25 & 26 §§ of *3 W. IV., ¢. 8. Capital Offences 
—8 §* 7 W.IV., ¢. 14. Forms of Enactment. 

Commencement of Act.—§ 23. Act to commence on Ist 
January, 1848. 

By 18 & 14 V., ¢. 58, § 86, (Division Court Act) any per- 
son forging the seal or process of this court, or serving or 
enforcing any forged process, or delivering or causing to be 
delivered to any person, any paper falsely purporting to be 
a copy of any summons or process of the court, knowing the 
same to be false, or who shall act or profess to act under any 
false colour, or pretence of the process of this court, shall be 
guilty of felony. 

By 18 & 14 V., c. 17, s. 16, forging, or issuing any forged 
postage stamps, is made felony. 

By 18 & 14 V., c. 19, § 6, forging the seal or signature 
to any certefied copy of certain official documents pertaining 
to the courts of law or equity therein mentioned is made felony. 

By 16 V., c. 19, § 11, forging any seal, s:amp or signa- 
ture, to any document mentioned in this act (act to improve 
the law of evidence in Upper Canada), or knowingly tender- 
ing the same in evidence, is made felony. 


FREE GRANTS. 
By 16 V., c. 159, § 9, free grants not exceeding 100 acres 


(a) The other acts referred to as repealed, are of a private description; or 
relate to Lower Canada, and are not therefore inserted in this work, 
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may be made to actual settlers on the line of roads in new 
settlements. § 10. Or for markets, and other public pur- 
poses, to the extent of ten acres. 


FREE TRADE. 
See “ Reciprocity.” 


FRUIT TREES. 
See post title “ Trees.”’ 


FUGITIVE FELONS. 


* By statute 87 G. IIL, c. 15, if any person, against whom 
a warrant shall be issued by the Chief Justice, or any other 
magistrate in any of his Majesty’s provinces in North Ame- 
rica, for any felony or crime of a higher nature, shall escape, 
and come into any part of this province, any justice of the 
peace, where such felon shall be, may (upon due proof of 
the hand-writing of the magistrate issuing the warrant) en- 
dorse the same, which shall be a sufficient authority for the 
execution thereof, where such warrant shall be so endorsed. 
§ 2. The person having such warrant, first entering into 
recognizance with sufficient sureties, in not less than £50, 
to indemnify the province against any expenses arising from 
the apprehension of such offender, and the magistrate to 
whom such application is made may take such recognizance. 

(a) *By statute 3 W. IV., c. 6, entitled, “An Act to provide 
for the apprehending of fugitive offenders from foreign coun- 
tries, and delivering them up to justice,” it is enacted, that 
the Governor shall have power, and he is hereby authorised 
at his discretion, and by and with the advice of the execu- 
tive council, on requisition being made by the government 
of any country, or its ministers or officers authorised to 
make the same, within the jurisdiction of which country the 
crimes hereinafter mentioned shall be charged to have been 
committed, to deliver up to justice any person who may 
have fled to this province, or who shall seek refuge therein, 
being charged with murder, forgery, larceny or other crime, 
committed without the jurisdiction of this province, which 
crimes, if committed within this province, would, by the 
laws thereof, be punishable by death, corporal punishment, 
by pillory or whipping, or by confinement at hard labour, to 
the end that such person may be transported out of this 


(a) This act, although not expressly repealed, is virtually superseded by 
the Ashburton treaty; so held in the case of Regina vy. Tubbee, Robinson’s 
Practice Reports in Chambers, vol. 1, page 98. 
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province to the place where such crime shall have been 
charged to have been committed; provided always, that this 
shall only be done upon such evidence of criminality as ac- 
cording to the laws of this province, would, in the opinion of 
the Governor and of the executive council, warrant the appre- 
hension and commitment for trial of such fugitive from jus- 
tice, or person so charged, if the offence had been committed 
within this province. § 2. And for preventing the escape 
of any person so charged, before any order for his appre- 
hension can be obtained from the Governor, it shall be lawful 
for any judge, or for any justice of the peace, within his jur- 
isdiction, to issue his warrant for the apprehension and for 
the commitment of the accused, until application can be 
made to the Governor, and an order made thereupon; which 
warrant shall, nevertheless, only be granted upon such evi- 
dence (on oath) as shall satisfy such judge or justice that the 
person accused stands charged with some crime of the de- 
scription hereinbefore specified, or that there 1s good ground 
to suspect him to have been guilty thereof. 
By 12 V., c. 19, reciting that, 


Whereas by the tenth article of a treaty between her Majesty 
and the United States of America, signed at Washington, on 
the 9th day of August, 1842, (the ratifications whereof were 
exchanged at London, on the 30th day of October, in the same 
year,) it was agreed that her Majesty and the said United 
States should, upon mutual requisitions by them or their minis- 
ters, officers, or authorities respectively made, deliver up to 
justice all persons who, being charged with the crime of mur- 
der, or assault with intent to commit murder, or piracy, or 
arson, or robbery, or forgery, or the utterance of forged pa- 
per, committed within the jurisdiction of either of the high 
contracting parties, should seek an asylum, or should be found 
within the territories of the other; provided that this should 
only be done upon such evidence of criminality as, according 
to the laws of the place where the fugitive or person so charged 
should be found, would justify his apprehension and commit- 
ment for trial if the crime or offence had been there committed ; 
and that the respective judges and other magistrates of the two 
governments should have power, jurisdiction and authority, 
upon complaint made under oath, to issue a warrant for the ap- 
prehension of the fugitive or person so charged, so that he 
might be brought before such judges or other magistrates re- 
spectively, to the end that the evidence of criminality might be 
heard and considered; and if, on such hearing, the evidence 
should be deemed sufficient to sustain the charge, it should be 
the duty of the examining judge or magistrate to certify the 
same to the proper executive authority, that a warrant might 
issue for the surrender of such fugitive, and that the expense 


45 


354 Hugitive Felons. 


of such apprehension’and delivery should be borne and defrayed 
by the party making the requisition and receiving the fugitive ; 
and it is, by the eleventh article of the said treaty, further 
agreed, that the tenth article hereinbefore recited should con- 
tinue in force until one or other of the high contracting parties 
should signify its wish to terminate it, and no longer; and re- 
citing, that the provisions of the imperial act, 6 and 7 V., had 
been found inconvenient in this province, and more especially 
that provision which requires that before any such offender 
shall be arrested a warrant shall issue under the hand and seal 
of the person administering the government, to signify that such 
requisition as aforesaid hath been made by the authority of the 
United States, for the delivery of such offender as aforesaid, 
and to require all justices of the peace, and other magistrates 
and officers of justice, within their several jurisdictions, to 
govern themselves accordingly, and to aid in apprehending the 
person so accused, and committing such person to gaol, for the 
purpose of being delivered up to justice according to the pro- 
visions of the said treaty, inasmuch as by the delay accasioned 
by compliance with the said provision, an offender may have 
time afforded him for eluding pursuit; and reciting, that by the 
fifth section of the said act it is enacted, that if by any colonial 
enactment provision shall be made for carrying into complete 
effect, within such colony, the objects of the said act, by the 
substitution of some other enactment in lieu thereof, then it 
shall be competent to her Majesty to suspend the operation 
within such colony of the said imperial act, so long as such 
substituted enactment should continue in force there: and re- 
citing that it was expedient to make such provision within this 
province accordingly. 


§ 1. It is therefore enacted, that it shall be lawful for any 
of the judges of her Majesty’s superior courts in this pro- 
vince, or for any of her Majesty’s justices of the peace in 
the same, upon complaint made under oath or affirmation, 
charging any person found within the limits of this province 
with having committed, within the jurisdiction of the United 
States of America, or of any such States, any of the crimes 
enumerated or provided for by the said treaty, to issue his 
warrant for the apprehension of the person so charged, that 
he may be brought before such judge or such justice of the 
peace, to the end that evidence of criminality may be heard 
and considered; and if, on such hearing, the evidence be 
deemed sufficient by him to sustain the charge according to 
the laws of this province, if the offence alleged had been 
committed therein, it shall be his duty to certify the same, 
together with a copy of the testimony taken before him, to 
the Governor or Lieutenant-Governor of. this province, or to 
the person administering the government of the same for the 
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time being, that a warrant may issue upon the requisition of 
the proper authorities of the said United States, or of any of 
such States, for the surrender of such person according to 
the stipulations of the said treaty; and it shall be the duty 
of the judge, or of the justice of the peace, to issue his war- 
rant for the commitment of the person so charged to fhe 
proper gaol, there to remain until such surrender shall be 
made, or until such person shall be discharged according to 
law. §2. In every case of such complaint, and of a hearing 
upon the return of the warrant of arrest, copies of the depo- 
sitions upon which an original warrant in any of the United 
States may have been granted, certified under the hand of 
the person or persons issuing such warrant, or under the 
hand of the officer or person having the legal custody 
thereof, and attested, upon the oath of the party producing 
them, to be true copies of the original depositions, may be 
received in evidence of the criminality of the person so ap- 
prehended. § 3 authorises the Governor, upon such requi- 
sition of the United States, or any of the States, to order 
the delivery up of the offender accordingly ; and in case of 
escape, the offender may be re-taken in the same manner as 
any person accused of crime against the laws of this province. 
§ 4. When any person committed under this act, and not 
delivered up and conveyed out of the province within two 
calendar months after his commitment, over and above the 
time actually required to convey the prisoner from the gaol 
to which he or she may have been committed, by the readiest 
way out of this province, it shall be lawful for any of the 
judges of her Majesty’s superior courts, having power to 
grant a writ of Habeas Corpus, upon application, and upon 
proof of reasonable notice given to the provincial secretary, 
to order the prisoner to be discharged, unless sufficient cause 
be shewn to the contrary. § 5. This act to continue during 
the continuance of the tenth article of said treaty, and no 
longer. 
Warrant to apprehend a Fugitive Felon. 

PROVINCE oF CANADA. 

County of To all or any of the constables or other peace 

to wit. officers in the county of : 

Whereas A.B. of , in the state of New York, constable, 
hath this day made information and complaint upon oath, be- 
fore me, J. C., Esquire, one of her Majesty’s justices of the 
peace for the said county, that C.D., late of Buffalo, in the 
said state of New York, labourer, now stands charged upon 
oath, in the said state of New York, to wit, at Buffalo, with hay- 
ing (here state the offence charged), and that a warrant hath been 
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issued at Buffalo aforesaid, for the said C. D., for the felony 
aforesaid, but that the said C. D. hath, on account of the said 
felony, fled to and come into this province, and is now residing 
at , in the said county. These are, therefore, by virtue of 
the statute in such case made and provided, to command you, 
in her Majesty’s name, forthwith to apprehend and bring before 
me, or some other justice of the peace.for the said county, the 
body of the said C. D., to be dealt with according to law. 
Herein fail not. Given under my hand and seal, &c. 


Mittimus of a Fugitive Felon. 


PRovINCE OF CANADA. ; 


County of To all or any of the constables or others, the 

to wit. peace officers of the county of , and to 
the keeper of the common gaol at ,in the said county 
of 


These are to command you, the said constables in her 
Majesty’s name, forthwith to convey and deliver into the cus- 
tody of the keeper of the said gaol the body of C. D., late of 

, who is charged on the oath of A. B., &c., [here state the 
particulars,| and you the said keeper are hereby required to 
receive the said C. D. into your custody, in the said goal, and 
him safely keep, to be dealt with, and until he shall be delivered 
from your custody according to law. Given under my hand 
and seal, &c. 


GAME. 


By 19 & 20 V., c. 94 (which repeals all former acts), § 1, 
enacts that no deer, moose, elk, reindeer, or carriboo shall 
be hunted or killed between the Ist February and the Ist of 
August. §2. No wild turkey, grouse, partridge, or pheasant, 
‘shall be hunted, taken or killed between the Ist of March 
and the Ist of September. §38. No duck shall be hunted, 
taken or killed between the 1st of March and the 1st of July. 
$4. No woodcock, between the 1st of March and the Ist of 
July. §5. No wild swan, goose or duck of the kinds known 
as the mallard, grey duck, black duck, wood duck or any of 
the kinds of duck known as teal, between the 15th of April 
and the Ist of August. §6. No wild turkey, grouse, part- 
ridge, or pheasant, quail or woodcock shall be trapped or 
taken by traps, nets, springes or other means (other than 
shooting) at any time whatever, nor shall any trap, net, or 
snare be made, erected, or set for such purpose. §7. No 
person shall have in possession any of the animals or birds 
aforesaid, within the times prohibited without lawful excuse. 
§ 8. Any offence against this act shall be punished on con- 
viction before a justice of the peace, by a fine not exceeding 
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£5, nor less than 5s., in the discretion of such justice, with 
costs, or in default of payment, by imprisonment for a time 
not exceeding one month: one-half of the fine to go to the 
municipality, and the other half to the informer. $10. This 
act not to apply to Indians—§11, and shall only extend to 
Upper Canada. 


GAMING. 


By stat. 83 Hen. VIII., c. 9, no person shall keep any 
common house, alley, or place of bowling, coyting, closh 
cayls, half-bowl, tennis, dicing table, carding, or any unlaw- 
ful game, then, or thereafter to be invented, on pain of 40s. 
a-day—§ 11; and persons frequenting such house shall for- 
feit 6s. 8d. each time—§ 12. 

Justices may enter suspected houses, and arrest and im- 
prison the keepers and persons resorting thereto, until the 
keeper give security no longer to keep the said house. § 14, 
15. No apprentice, journeyman artificer, serving man, Xc., 
shall play at unlawful games, except at Christmas, and at 
their master’s houses, Xc., or in his presence, under penalty 
of 6s. 8d. each time.—§ 16. 

By 2G. IL., ¢. 28, if proved on the oath of two witnesses 
before any justice, or upon his own view, that any person 
hath used any unlawful game, contrary to 33 H. VIII, c. 
9, such justice may commit the offender, unless he give secu- 
rity not to play in future.—$ 9. 

By 16 Car. II., ¢. 7, § 2, if any person by any fraud, un- 
lawful device, or ill practice, in playing at or with cards, 
dice tables, tennis, bowls, skittles, shovel-boards, or in or by 
cock-fighting, horse-races, dog-matches, foot-races, or other 
pastimes, or by betting thereon, shall win any money, Xc., 
the offender shall forfeit treble the value, with treble costs, 
one moiety to the king and the other to the party grieved, 
if he shall sue within six months; and by § 3, if any person 
shall play at any of the said games, or any other pastime or 
game whatsoever (other than with and for ready money) or 
shall bet on such as play, and lose above £100 at any one 
time, upon ticket or credit, or otherwise, the securities shall 
be void, and the winner shall forfeit treble the value, with 
treble costs, if sued within a year; one moiety to the king 
and the other to the informer. 

By 9 Anne, c. 14, any person who shall at any time or 
sitting, by playing at cards, &c., or by betting, lose and pay 
£10, the loser may, within three months, recover the same 
by action; and if he shall not sue within three months, then 
any other person may recover the same, with treble value 
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and costs; half to the prosecutor and half to the poor. § 2. 
And if any person shall fraudulently win at cards, &c.,. or 
acquire by betting, &c., any sum of money or other valuable 
thing, above £10, and being convicted on indictment and 
information, he shall forfeit five times the value, to be reco- 
vered by the person who shall sue. § 5. Any two justices 
on just cause of suspicion, may cause any person to be ap- 
prehended who has no visible means of living except by 
gaming, and may require security for his good behaviour for 
twelve months, or commit him until such security be given. 
§ 6. And any person assaulting or challenging another, for 
money won by gaming, shall forfeit to the king all his goods 
and personal estate, and be imprisoned two years. 

Upon these statutes it has been held, that a wager above 
£10 on a horse race is illegal—2 Str. 1159; 2 Wels. 309 ; 
and awager to any amount, on a horse race, where, the race 
is for less than £50, cannot be recovered; for all such races 
are illegal by the 13 G. IIL., c. 19, § 8; and if two persons 
play at cards from Monday evening to Tuesday evening, 
without any interruption, except for an hour or two at din- 
ner, and one of them win a balance of 17 guineas, this is 
won at one sitting, within the 9 Anne, c. 14.—2 Bl. Rep. 
1226. <A foot race is also an illegal game—2 Wials. 36; 
and so is cricket, so far as to invalidate a bet 9 more than 
£10 upon the players. —1 Wils. 220. 

By 10° 11 W. IL, c. 20,8 dal pene are declared 
to be public nuisances; and by sec. 2, no person shall ex- 
pose to be played, drawn or thrown at, either publicly or 
privately, or shall draw, &c., at any lottery, either by dice, 
lots, cards, balls, numbers or figures, or any other way, 
under the penalty of £500; one-third to the king, one-third 
to the poor, and one-third with double costs to the informer ; 
and the offenders may also be prosecuted as common rogues: 
and every person who shall play, throw or draw, at any such 
lottery, shall forfeit £200, to be recovered in like manner. 

By 10 Anne, c. 26, § 109, insurances on marriages, births, 
christenings or service, are prohibited under the penalty of 
£500. : 

By 8G. 1, ¢. 2, § 86, every person who shall keep any 
office for the sale of houses, lands, &c., by lottery, for the 
improvement of small sums of money, shall forfeit £500 ; 
and every person who shall be an adventurer therein shall 
forfeit double the sum paid.— 87. 

By 9 G. I, ¢. 19, § 4, foreign lotteries are, prohibited 
under the penalty of £200, By 6 G. IL., c. 35, § 29, if any 
person shall sell or deliver any ticket "belonging to such 
foreign lottery, he shall forfeit £200. 
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By 12 G. IL., ¢. 28, § 1, ifany person shall keep any office ~ 
for the sale of houses, lands, goods or other things, by lottery, 
numbers, figures, cards or dice, he shall forfeit £200 on con- 
viction by one justice, on the oath of one witness, or on view 
of such justice, to be levied by distress and sale; one-third 
to the informer, and two-thirds to the poor. The games of 
ace of hearts, faro, basset and hazard, are declared games 
and lotteries prohibited by this statute. § 2. Adventurers in 
such games shall forfeit £50, to be sued for and recovered as 
aforesaid.—S 38 

By 18 G. IL., ¢. 19, the game of passage, and all games 
with dice (backgammon excepted) are declared illegal, and 
within the 12 G. IL., c. 28. 

By 18 G. IL., c. 34, $1, no person shall keep any house, 
&c., for the game of roulet, otherwise roly poly, or any other 
game with cards or dice, prohibited by law, under the penal- 
ties of 12 G. I]., c. 28. By § 4, witnesses may be summoned 
under this act, or under the 12 G. II., c. 28, to give evidence, 
under the penalty of £50, or imprisonment for six months, 
in case of default. | 

See also title ‘““Lottertes.”’ 


GAOLER. 


* By the 82 G. IIL, c. 8, $14, the sheriff shall have the 
power to appoint, remove and discharge the gaoler. . § 15. 
Any gaoler knowingly permitting any spirituous liquors or 
strong waters to be used in the gaol, or brought into the 
same, except by the order of a physician, shall forfeit £20. 
$17. And the justices shall fix a yearly salary to be paid to 
the gaoler in lieu of all fees. And if the gaoler keep the 
prisoner more strictly than he ought of right, whereof the 
prisoner dieth, this is felony in the gaoler by the common 
law; and this is the cause, that if a prisoner die in gaol the 
coroner ought to hold an inquest.—3 Inst. 91. 

For the treatment of prisoners after sentence, see title 
“« Hxecution.”’ 


GAOLS. 


The gaol is the king’s, but the keeping thereof is incident 
to the office of sheriff.—2 Burn’s J., 430. 
By the 3 Hen. VIL., c. 3, those that have the custody of. 
aols must certify the names of all prisoners to the justices 
of gaol delivery, in order to their trial or discharge, on pain 
of £0. : 
By stat. 31 Ch. IL., ¢. 2, if any person shall be committed 
to any prison, for any criminal or supposed criminal offence, 
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he shall not be removed thence, unless it be by habeas corpus, 
or some other legal writ; or where he is removed from one 
prison to another within the same county, in order to his trial 
or discharge ; or in case of sudden fire, or infection, or other 
necessity, on pain that the person signing any warrant for 
such removal, and the person executing the same shall for- 
feit for the first offence £100, and for the second £200 to 
the party grieved. §9. But on emergent occasions, as in 
the case of infectious diseases, the sheriff or gaoler, with the 
advice and consent of three or more justices, may, if they 
shall find it needful, provide other safe places (with the own- 
er’s consent) for the removal of sick or other persons out of 
the usual gaols.—19 C. II, ¢. 4, § 2. The gaoler shall not 
put, keep or lodge prisoners ‘for debt and felons, together 
in one room or chamber, on pain of forfeiting his office, and 
treble damages to the party grieved.—22 & 25 Ch. IL., ¢. 20, 
§ 13. 

* By statute 82 Geo. IIT., c. 8, $1, it is enacted that a 
gaol and court-house shall be erected in every district through- 
out the province. §16. Justices in every quarter sessions (a) 
may frame such rules and regulations for the gaols as they 
may think proper, which having been approved and signed 
by one of the judges, shall be binding on the gaoler and 
prisoner. By the *50 Geo. IIL., c. 5, until houses of correc- 
tion shall be erected the common gaols shall be constituted 
houses of correction. 

*By the 1 V., c. 5, § 1, the Lieutenant-Governor is autho- 
rised to appoint three commissioners, who, together with the 
chief justice, vice-chancellor, the judges of the King’s Bench, 
and the sheriffs of the several districts, shall compose a board 
of commissioners, for the purposes of this act. § 2. After the 
passing of this act every gaol shall be erected according to a 
plan approved of by the commissioners, or a majority of them ; 
and no gaol built otherwise, or that shall not, after its com- 
pletion, receive their sanction, shall be deemed to be in law 
the gaol of such district. § 3. Contracts not completed shall 
be submitted, with plans and specifications, to the considera- 
tion of the board, who shall determine whether it may be ex- 
pedient to proceed therewith or abandon the same, or ereet 
such gaol wholly or in part, upon a different. plan ; if existing 
contract abandoned, the damages sustained by the contractor 
shall be ascertained by arbitration ; the board shall appoint 
two arbitrators, and the contractor two, which four persons 


(a) But see next statute 1 V., c. 5, 2 6, which transfers this power to 
commissioners, 
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shall choose a fifth, and the award of such five, or the ma- 
jority, shall be final; proceedings of such arbitrators shall 
be governed by the same rules, &c., and the award subject to 
be set aside by the Court of King’s Bench, as in other cases. 
§ 4. The sum awarded shall be paid out of the funds of the 
district, by order of the justices. § 5. The board of commis- 
sioners, before deciding in any case upon the plan of a gaol 
most proper to be adopted, shall take into their consideration 
the nature and extent of the ground on which the gaol is to 
be built ; its relative situation to streets and buildings, and 
to any river or other water; its comparative elevation and 
capability of being drained; the materials of which it is to be 
composed ; the necessity of guarding against cold and damp, 
and of providing properly for ventilation; the proper classi- 
fication of prisoners, having respect to their age, sex, and the 
cause of their confinement; the best means of ensuring their 
safe custody, without the necessity of resorting to severe 
treatment; the due accommodation of the keeper of the gaol, 
so that he may have ready access to the prisoners, and may 
conveniently oversee them; the exclusion of any intercourse 
with persons without the walls of the building ; the prevention 
of unwholesome nuisances from whatever cause; the combin- 
ing provision for the reformation of convicts, so far as may 
be practicable, and for their employment, in order that the 
common gaols may really serve for places of correction, 
according to the intention of the law; the admission of 
prisoners to air and exercise without the walls of the build- 
ing, when that may be proper; and the enclosure of the 

ards and premises with a secure wall; and that regard 
shall be had to the ability of the district to meet the expense 
of any proposed building, and to the expediency of adopting 
such a plan as may most conveniently and properly admit 
of the erection of additional cells and apartments, when the 
same may be required. § 6. The commissioners shall, as 
soon as may be convenient, frame a set of rules and regula- 
tions for the government of the common gaols in this 
province, extending to the maintenance of the prisoners in 
regard to diet, clothing, bedding, and other necessaries, 
medical attendance, religious instruction, the conduct of the 
prisoners, and the restraint and punishment to which they 
may be subjected, and also to the treatment and custody of 
prisoners generally, and to the whole internal economy and 
management of\ the gaol, and all such matters connected 
therewith as shall be thought by them expedient; which 
rules and regulations shall be transmitted to the Lieutenant- 
Governor of this province to be laid before each house of the 


46 
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legislature at their next session, and shall not take effect 
until after the termination of such session. § 7. First meet- 
ing of the commissioners shall be on the first Monday in May 
next, at which meeting arrangements shall be made for sub- 
sequent meetings; and a majority present at any meeting 
shall be competent to transact business. § 8. Commissioners 
shall make a yearly report to both branches of the legisla- 
ture. 

*By the 8 V., c. 14, § 1, if any person shall convey or sup- 
ply to any prisoner, confined in any common gaol or house 
of correction, in any district in this province, any rum, brandy, 
whiskey or other spirituous liquors, contrary to such rules and 
regulations as have been or shall be hereafter established by 
law, every such offender, being duly convicted thereof before 
two justices, shall be liable to a fine not exceeding £5. § 2. 
Any person being charged on the oath of one or more witnesses 
before any one justice, with any offence against this act, such 
justice may summon such person to appear at a time and place 
to be named in such summons, and if he shall not appear, then 
(upon proof of the due service of the summons upon such per- 
son personally) any two justices of the district. may hear and 
determine the case, ex parte, or issue their warrant for appre- 
hending such person, or any one justice may, if he shall think 
fit, without any previous summons, issue such warrant. § 3. 
No conviction under this act shall be quashed for want of form, 
and no warrant of commital held void by reason of any defect 
therein: provided it be alleged that the party has been con- 
victed, and there is a good and valid conviction to sustain 
the same. § 4. Such justices shall have power to summon 
witnesses in support of the prosecution, or for the defendant; 
such witnesses neglecting to attend without some reasonable 
excuse, may be fined by the justices assembled to try the 
offence in any sum not exceeding £5. § 5. In default of 
payment of any fine imposed under this act, together with 
the costs, within the time specified at the time of the con- 
viction by the justices, such justices may issue their warrant 
to any constable to levy the same within a certain time, 
expressed in the warrant; and in default of sufficient dis- 
tress, to commit the offender to the common gaol or house of 
correction, for any time not exceeding one calendar month, 
unless the fine and costs be sooner paid. 

By 19. & 20, V., c. 43, § 201, the limits of re county and 
union of counties in Upper Canada for judicial purposes are 
declared to be the limits of the gaols of such counties or 
union of counties. 

For all purposes of arrest the limits constitute the gaol, 
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and the debtor while confined within the limits is in custody. 
—Harrison’s C. L. Procedure Act, p. 501, note 1. 


GARDENS. 


By statute 4 & 5 V., c. 26, § 21, if any person shall un- 
lawfully and maliciously destroy, or damage with intent to 
destroy, any plant, root, fruit, or vegetable production grow- 
ing in any garden, orchard, nursery ground, hot house, 
green house, or conservatory, every such offender, being 
convicted thereof before a justice of the peace, shall forfeit 
and pay, over and above the amount of the injury done, 
such sum of money not exceeding two pounds, as to the 
justice shall seem meet. § 22. And if any person shall 
unlawfully and maliciously destroy, or damage with intent 
to destroy, any cultivated root or plant used for the food of 
man or beast, or for medicine, or for distilling, or for dyeing, 
or for or in the course of any manufacture, and growing in 
any land open or enclosed, not being a garden, orchard, or 
nursery ground, every such offender being convicted thereof 
before a justice of the peace, shall forfeit and pay, over and 
above the amount of injury done, such sum of money not 
exceeding twenty shillings, as to the justice shall seem meet. 


See also post title ‘‘ Vegetables.” 
GAS AND WATER WORKS. 


By 16 V., c. 178, § 1. Any five or more persons may form 
a company for the purpose of supplying any city, town or 
incorporated village with gas or water upon the conditions 
mentioned in the act. § 24. Municipalities where the works 
are created may subscribe for stock. § 26. The company 
may break up streets for laying the mains and pipes. § 27. 
And may carry pipes over and through private property in 
certain cases and on certain terms. § 28. The works in no 
wise to endanger public health. § 30. If any person shall 
wilfully or maliciously damage or destroy any main pipe, 
engine, waterhouse, pipe, plug or other works or apparatus, 
or any materials, or any injury or damage for the purpose 
of obstructing or hindering the construction or repairing of 
any such works; or shall bathe, wash or clean any cloth, 
wool, leather, skin, animals or any nauseous or offensive 
thing, or cast, throw or put any filth, dirt or nauseous thing, 
or suffer the water of any sink, sewer or drain to run into, 
or cause any other conveyance to the water within any 
reservoir, cistern, pools, ponds, sources or fountains supply- 
ing water, or shall increase the supply of gas or water by 
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increasing the number or size of the holes in gas burners, or 
using the gas without burners, or otherwise wrongfully, 
negligently or wastefully burning the same, or by wrongfully 
or improperly wasting the water or gas, every such person 
on conviction thereof before a justice of the peace, or any 
other person authorised to act in that capacity in the locality, 
shall pay for the use of the company a penalty not exceeding 
£5, together with the costs of prosecution, or be confined in 
the common gaol for a space not exceeding three months, as 
to such justice shall seem meet. If any person shall wilfully 
or maliciously damage or suffer to be damaged any meter, 
lamp, lustre, service pipe, or fittings belonging to the com- 
pany, or impair or alter the same so that the meter or meters 
shall indicate less gas than actually passes, every such 
person shall incur to the use of the company for any such 
offence, a penalty not less than £1 5s., nor exceeding £0, 
and shall pay all charges of repairs, and double the surplus 
gas so consumed, to be recovered with costs as hereinafter 
provided. § 34. If any person shall wilfully extinguish any 
of the public lamps, or lights, or shall wilfully remove, 
destroy, damage, or fraudulently alter, or in any way injure 
any pipe pedestal, post, plug, lamp, or other appartus belong- 
ing to such company he shall forfeit and pay to the use of 
the company a penalty not less than £1 5s., nor more than 
£5, and shall be liable to make good all damages. § 52. 
The company authorised to cut off gas or water from per- 
sons neglecting to pay their rent, and may enter the premi- 
ses for such purpose; and if any person refuses to permit 
the servants and officers of the company to enter and perform 
the acts aforesaid, every person so refusing or obstructing 
shall incur a penalty to the company for every offence of 
£10, and a further penalty of £1 a-day, for each continued 
refusal. § 39. All fines and penalties imposed by this act 
may be recovered with costs in the manner hereinbefore 
directed, or before a justice or justices of the peace, or per- 
son authorised to act in that capacity where the offence is 
committed, on the oath of any one credible witness, and 
when damages as well as a penalty may be given, such 
damages and penalty may be sued for separately, and levied 
by distress from the goods of the defendant, and in default 
of distress the defendant may be committed to the common 
gaol for such period not exceeding two months, as the justice 
or the court may direct. 

See also 18 V., 94, which amends the above act in some 
other particulars. 
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GENERAL QUARTER SESSIONS. 


By 20 V., c. 58, § 16, the 7 V., c. 82, appointing the 
time for holding the general quarter sessions is repealed, and 
it is enacted that from and after the 1st August next, (1857), 
the court of general quarter sessions of the peace in and for 
the several counties and divisions of counties in Upper 
Canada, (and the sittings of the county courts also), shall be 
held on the second Tuesday in the months of March, June, 
September and December in each year: and it shall be law- 
ful for the said courts at their sittings in the month of March 
in each year to nominate and appoint a high constable and a 
sufficient number of persons to serve the office of constable 
for their several counties. 

By 18 V., c. 92, § 39, it is enacted that it shall not be 
necessary in opening the court to read the commission of the 
peace. 

Nee also title “ Sessions.’’, 


GRAMMAR SCHOOLS. 
By 16 V., c, 186, (which repeals former acts,) all moneys 


arising from the sale of grammar school lands, or grants 
from the Crown, shall form a fund, to be called The Upper 
Canada Grammar School Fund, and invested upon govern- 
ment or other securities by direction of the Governor in 
council; the annual income, after deducting £100 per an- 
num for a senior grammar school for each county or union, 
and other appropriations under this act, shall be with said 
£100 for each senior grammar school as aforesaid, annually 
apportioned to the several counties or unions in Upper Ca- 
nada by the chief superintendent of schools, according to the 
ratio of population in each county and union as compared 
with the population of Upper Canada: or in case of a de- 
fective census, then (with the approbation of the Governor 
in council) according to the best evidence of the relative 
proportions of such population, having respect to an equita- 
ble apportionment according to the ratio of population. 
Provided that when the senior county grammar school of any 
county or union is situate within the limits of any city, the 
said £100 per annum shall be paid to such school. 

§ 2. Municipalities authorised to levy such assessments as 
they may judge expedient for the site, building or rental, 
&e., of a grammar school-house or grammar school-houses, 
and for procuring apparatus and text books, for providing 
the salaries of teachers, and all other necessary expenses ; 
and such sums shall be paid over to the treasurer of the 
county grammar school. 
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§ 3. The chief superintendent shall, on or before the first 
day of May in each year, notify each county council through 
their clerk, of the annual apportionment of grammar school 
moneys, and give notice thereof to the Inspector-General ; 
and such moneys shall be payable to the treasurer of each 
county entitled, one-half on or before the first day of July, 
and the other on or before the 31st day of December, in 
such manner as may be determined by the Governor. Pro- 
vided always that the sums raised by local assessment or 
subscriptions shall be payable on or before the fourteenth 
day of December. 

4. The sums so annually apportioned as provided in § 1, 
shall be expended in the payment of the salaries of teachers 
and for no other purpose. 

§ 5. That in each grammar school provision shall be made 
for instruction by a teacher or teachers of competent ability 
and good morals, in all the higher branches of a practical 
English and commercial education, including the elements of 
natural philosophy and mechanics, and also in the Latin and 
Greek languages, and mathematics, so far as to prepare stu- 
dents for University College or any college affiliated to the 
University of Toronto, according to a programme of rules 
to be prescribed by the council of public instruction for 
Upper Canada, and approved by the Governor in council. 

§ 6. The council of public instruction (of which the presi- 
dent of the University and the president or head of each of 
the affiliated colleges shall be members for the purposes of 
this act) shall prepare a list of text books, programme of 
studies and general rules for the government of such gram- 
mar schools, to be approved by the Governor in council. 
§ 7. The chief superintendent to make an annual report to 
the Governor, on or before the first of July, of the actual 
state of such grammar schools, shewing moneys expended 
and from what sources derived, with such suggestions for 
improvement as he may deem expedient—to see that the 
county grammar school fund so apportioned is duly applied— 
and that such schools are conducted according to law, and 
to prepare suitable forms, and give such instructions as he 
shall judge necessary for making reports and conducting 
proceedings under this act, and to cause the same, with a 
sufficient number of copies of this act, and such rules and 
regulations approved as aforesaid to be printed and trans- 
mitted to the proper parties. § 8. The trustees appointed 
before this act shall come into force to continue ez-officzo 
trustees until the appointment of new boards. § 9. The 
several grammar school trustees shall meet together on the 
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first Wednesday in January next after this act, and select 
from among themselves three trustees (one of whom shall 
annually retire on the 31st January) for each of the grammar 
schools in such county or union, who, with three other trus- 
tees for each school to be chosen as hereinafter provided by 
the municipal council of the county or union, shall compose 
the board of trustees (consisting of six members, three of 
whom shall constitute a quorum) for each such grammar 
school, to retire in order by lot: and the several county 
municipalities at their first sittings after the first of January 
next, shall select and appoint three fit and proper persons, 
one of whom shall retire annually on the 31st day of Janu- 
ary, to be trustees for each grammar school within their 
counties or unions, and shall also decide the order in which 
the persons so chosen shall retire from the board. Vacan- 
cies to be filled up by such county municipality for the residue 
of the year, and the places of the two persons annually retir- 
ing (but may be re-elected) shall be filled up by the county 
municipality at its first meeting after the first of January in 
each year. § 10. Contains a provision for the appointment 
of a board of trustees (not less than six nor more than eight) 
for any county or union to be hereafter formed. § 11. Boards 
of trustees incorporated. ‘To meet annually on the first 
Wednesday in February. Their duties being, 1st, to appoint 
annually a chairman, secretary and treasurer, and to fix the 
times and places of meeting, &. 2nd, to take charge of the 
county grammar school, remove or appoint the master or 
other teachers, as they think fit—fix their salaries and pre- 
scribe their duties; to appoint officers or servants in such 
school, and fix their remuneration. ‘To take care of the 
school buildings, &c., and to apply for the requisite amount 
to be raised by the municipality. Provided that no person 
(except a graduate of some university or college) shall be 
appointed master of a grammar school, unless he shall have 
previously obtained a certificate of qualification from a com- 
mittee of examiners (one of whom shall be the head master 
of the Normal School) appointed by the council of public 
instruction. 38rd, to settle the amount to be paid by parents 
for each pupil attending such school, and the time of pay- 
ment, and to apply the money towards teachers’ salaries, 
providing apparatus, books, &c., and other necessary ex- 
penses. 4th, to employ such means as they may judge 
expedient in concurrence with the trustees of the school sec- 
tion, for uniting one or more common schools with such 
grammar school. ‘The schools when united to be under the 
management of the joint board of grammar and common’ 
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school trustees. 5th, to see that the pupils are supplied 
with proper text books, that public half-yearly examinations 
are held and due notice given, and that such school is con- 
ducted according to law. 6th, to give the necessary orders 
upon the county treasurer for the school money, and upon 
their own treasurer for moneys in hand, for payment of 
salaries and expenses; and to prepare and transmit before 
the 15th January their annual report of the school to the 
chief superintendent. 

§ 12. Each grammar school to be designated by a certain 
description. § 13. The grammar school in any county 
town to be deemed the senor county grammar school—and 
any city in which the asszzes are held shall be considered a 
county town for the purposes of this act. § 14. County 
municipalities authorised to establish additional grammar 
schools within their limits, appoint trustees according to, 
the tenth section, but not until the state of the grammar 
school fund shall be able to contribute £50 per annum for 
such new school. Provided always that the moneys appor- 
tioned out of the grammar school fund to each county, shall 
be distributed amongst the grammar schools within the re- 
strictions imposed by this act, under such rules and regula- 
tions as may be made by the council of public instruction. 

§ 15. That the present grammar schools shall be continued 
at the places where they are now held, subject to be changed 
by resolution of the board of trustees, approved by the Go- 
vernor in council. § 16. Masters of senior grammar schools 
required to keep certain meteorological journals, and the 
school provided with requisite instruments. § 17. Repeal 
of former acts, viz.: *47 G. IIL, ¢. 6; *48 G. IID, ¢. 16; 
*5O GNITL wos fii WoL geen 10 6g oh Mi er 10e) Dy 
M19 1806) 14 Va erOl; L4teeboiWye.1 25.4 8x Ast. 
to commence on Ist January, 1854. 


GRAND JURY. 


It has been laid down in general terms, by some of the 
greatest lawyers, that the grand jury ought only to hear the 
evidence for the King—that is to say, on the side of the pro- 
secution.—2 Hale, 157. But others have received this posi- 
tion with some qualifications—(4 L/7. Com. 303,) as indeed 
it ought to be; for the inquest are sworn to present the truth, 
and nothing but the truth; and it may so happen that they 
may not be able to elicit truth from the witnesses on the part 
of the prosecution only; and they may actually be convinced 
of that circumstance. The true intention seems to be this, 
viz.: prima facie the grand jury have no concern with any 
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testimony but that which is regularly offered to them with 
the bill of indictment, on the back of which the names of 
the witnesses are written ; their duty being merely to inquire 
whether there be sufficient ground for putting the accused 
party on his trial before another jury of a different descrip- 
tion. If nothing ambiguous or equivocal appear on this 
testimony, they certainly ought not to seek any further; but 
if their minds be not satisfied of the truth, so far as is neces- 
sary for their preliminary inquiry, they are not prohibited 
from requiring other evidence in explanation of mere facts ; 
but they can proceed no further; for that would be to try, 
although their duty is confined merely to the question 
‘whether there be sufficient pretence for trial.” —3 Inst. 25; 
Dickenson, Q. S. 96. 

The grand jury are sworn to inquire pro corpore comitatis ; 
and therefore, by common law, they cannot regularly indict 
or present any offence which does not arise within the county 
or precinet for which they are returned. But it seems by 
the common law, if a fact done in one county prove a 
nuisance to another, it may be indicted in either. Also by 
the common law, if one guilty of larceny in one county, carry 
the goods stolen into another, he may be indicted in either. 
Also by the common law, if one guilty of larceny in one 
county, carry the goods stolen into another, he may. be 
indicted in either.—Haw. B. 2, ¢. 25. 

The grand jury being sworn, proceed, in a private room, to 

consider the bills brought before them. Although sworn to 
secrecy, they may, in cases of difficulty, allow the prosecutor, 
or his attorney, to assist them, by marshalling the evidence, 
and examining the witnesses. If any doubts occur on points 
of law, they should return into court and obtain the opinion 
of the court. A majority of twelve, at the least, is necessary 
to find the bill; if they be equally divided, or the majority 
be less than twelve, it 1s thrown out. 
_ A grand jury must find a true bell, or no bill, for the whole; 
which is now usually done by endorsing on it the words “a 
true bill,” or ‘‘no true bill,” as their decision is; and if they 
take upon them to find it specially or conditionally, or to be 
true for one part only, and not for the rest, the whole is void, 
and the party cannot be tried upon it, but ought to be in- 
dicted anew. 

But this rule relates only to cases where the grand jury 
take upon themselves to find part of the same count to be true, 
and part false, and do not either affirm or deny the fact sub- 
mitted to their inquiry. But where there are two distinct 
counts, viz., one for riot, and the other for an assault, the 
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grand jury may find a true bill as to the assault, and 
endorse 7gnoramus as to the riot. | 

The grand jury may present any offence within their own 
knowledge, without a bill being sent before them, at the in- 
stance of an individual prosecutor, if the offence be one of 
which they can legally take cognizance.—Haw. B. 2, ¢. 2, 
§51. This presentment is delivered into court, and the clerk 
of the.peace then puts it into the form of an indictment, on 
which process may issue as in ordinary cases. 

By 20 V., ¢. 4. “ Act to facilitate the dispatch of business 
before Grand Juries.’ The foreman of the grand jury is 
authorised to administer oath to witnesses on bills of indict- 
ment before them. § 2. And it shall not be necessary for 
such witnesses to be sworn in open court. 

For the mode of selecting grand jurors see post title “Jury.” 


GRAND LARCENY. 


The crime of larceny was formerly distinguished by two 
degrees: 1, grand larceny, which by Ord. Qu. 29 G. IIL, ¢. 
4, included the stealing of goods and chattels above twenty 
shillings sterling, and petet larceny, property under twenty 
shillings. But now, by the 4 & 5 V., c. 25, § 2, the distinc- 
tion between grand larceny and petty (or petit) larceny is 
abolished, and every larceny, whatever be the value of the 
property stolen, shali be deemed to be of the name nature, 
and subject to the same incidents, as grand larceny. 

See further on this subject tetle “Larceny.” 


GUARDIANS. 


*By the 8 G. IV., c. 6, the judge of the Provincial Court 
of Probate, and the judges of the Surrogate Court in their 
respective districts, upon the written application of an infant 
(or minor) residing within the jurisdiction of such judge, and 
not having a father living, nor a legal guardian, after 20 
days’ public notice of such application, and proof of 20 days’ 
public notice to the mother of such infant, or proof to the 
satisfaction of such judge, that such infant has no mother 
living in this province, may appoint some suitable and dis- 
creet person or persons to be guardian or guardians of such 
infant, and to require from such guardians a bond in the 
name of such infant, in such sum as the judge shall direct, 
conditioned for the faithful performance of the trust, and 
that such guardians will, when their ward shall become of age, 
or whenever such guardianship shall be determined, if thereto 
required, render to such ward a true and just account of the 
property of such ward which shall have come into their hands, 
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and, without delay deliver and pay over to said ward the 
property or balance in hand, deducting a reasonable sum for 
expenses, which bond shall be recorded by the registrar of 
said court. §2. The guardians during their office, shall have 
full anthority to act on behalf of their ward, and prosecute 
or defend in his name, and shall have the charge and manage- 
ment of the real and personal estate of such ward, and, with the 
approbation of two justices, may bind such ward apprentice. 
§3. The judge, or his successor, shall have power to remove 
such guardians, upon reasonable complaint, and appoint 
others. §4. And when the property shall be situated in one 
district, the right of appointment shall belong to the Sur- 
rogate Court; and if in two districts, then to the Court of 
Probate, which court shall also be a court of appeal. § 5. 
Appeal shall lie from the Court of Probate to the Governor in 
council. §6. And the following fees may be demanded and 
taken by the respective officers :— 


Official Principal, or Surrogate Judge. 
eA Ey 
For the appointment of a guardian, with seals thereto 0 15 0 
For auditing a guardian’s account, when required so 


TATE A PN Acai ARB RE terra a OU 10 0 
For an order for removing a guardian from his guar- 
GIA me etal ara age eee obere Varese s sean e ees ee asap ats 0 3 4 
m Registrar. 
For entering the appointment of a guardian .......... 290 ING 
For ‘entering an“order, of thie!) udoe nie 20. el LOG TZO'6 
For drawing and recording a bond of guardianship... 0 6 8 


For copies given out of his office—the same as in 
cases of probate. 
*By 2 W.IV., c. 55, guardians may act for infants in 
matters of partition of real estate. 
By 13 & 14 V., c. 50, may execute conveyances in equity 
suits‘for partition, on behalf of their wards. . 


GUNPOWDER. 
By the municipal act 12 V., c. 81, § €0, municipalities are 
authorised to make by-laws for regulating magazines for, and | 
for the sale of gunpowder. 


HABEAS CORPUS. 


If bail cannot otherwise be obtained, the law hath provided a 
remedy in most cases, by the Habeas Corpus Act, 31 G. IL, ¢. 
2, the substance of which is briefly this :—-If the commitment is 
for treason or felony, plainly and specially expressed in the 
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warrant of commitment; also, if any person is committed, 
and charged as accessory before the fact to any petty treason 
or felony, or upon suspicion thereof, or with suspicion of petty 
treason or felony, which petty treason or felony shall be 
plainly and especially expressed in the warrant of commit- 
ment; in such cases the person shall not be bailed on a writ 
of habeas corpus ; otherwise he may be bailed. Also, if a 
person is committed for treason or felony, specially express- 
ed, yet, if he shall in open court the first week of the 
term, or first day of assize, petition to be tried, and shall 
not be indicted some time in the next term or assize after 
the commitment, he shall upon motion, the last day of the 
term or assize, be bailed, unless it shall appear to the judge, 
upon oath, that the king’s witnesses could not be produced 
within that time, and then, if he is not tried in the second 
term or assize, he shall be discharged. Previous to the 
aforesaid bailment, the prisoner, or some person on his be- 
half, shall demand of the officer or keeper a true copy of the 
warrant of commitment, which he shall deliver in szz hours, 
on pain of £100, to the party grieved, for the first offence ; 
and £200 and forfeiture of his office for the second: then 
application is to be made in writing by the prisoner, or any 
person for him, attested and subscribed by two witnesses, 
who were present at the delivery thereof to the Court of 
Chancery, King’s Bench, Common Pleas, or Exchequer; or if 
out of term time, to the Lord Chancellor or one of the judges ; 
and a copy of the warrant of commitment shall be produced 
before them, or oath made that such copy was denied ; but if 
any person hath wilfully neglected by the space of two terms 
to apply for his enlargement, he shall not have an habeas 
corpus granted in the vacation. This being done, the Lord 
Chancellor or judges respectively shall award an habeas cor- 
pus, under the seal of the court, on pain of £500, to be marked 
in this manner, per statutum tricesimo primo Caroli secundi 
regis, and signed by the person that awards the same, and shall 
be directed to the officer or keeper, returnable ¢mmediate; and 
the charges of bringing the prisoner shall be ascertained by the 
judge or court that awarded the writ, and endorsed thereon, not 
exceeding twelve pence a mile: then the writ shall be served 
on the keeper, or left at the gaol with any of the under 
officers; and the charges, so endorsed, shall be paid or ten- 
dered to him, and the prisoner shall give bond to pay the 
charges of carrying him back, if he shall be remanded, and that 
he will not make any escape by the way. This done, the 
officer shall within three days after service, (if it is within 
twenty miles) return the writ, and bring the body, and shall 
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then certify the true cause of the imprisonment; if above 
twenty miles and less than ore hundred, then within ten 
days; 1f above one hundred, then within twenty days; on 
like pain as before. But, after the assizes are proclaimed 
for the county where the prisoner is detained, he shall not be 
removed. Then if it shall appear to the said Lord Chancellor 
or judges that the prisoner is detained on a legal process, order 
or warrant, out of some court that hath jurisdiction of criminal 
matters, or by warrant of a judge or justice of the peace, for 
matters for which by the law he 1s not bailable, in such case 
the prisoner shall not be discharged: if he shall be discharged, 
he shall thereupon enter into recognizance to appear on his 
trial, and the writ and return thereon, and recognizance, 
shall be certified into court where the trial must be; but 
persons charged in debt, or other action, or with process in 
any civil cause, after their discharge for a criminal offence, 
shall be kept in custody for such other suit; and persons so 
set at large shall not be recommitted for the same offence, 
unless by order of court, on pain of £500 to the party 
grieved. 

*By 3 W. 4, c. 2, § 7, upon application to the Court of 
Queen’s Bench or any judge thereof, the same order touching 
the person being bailed or continued in custody, shall be 
made as if the party were brought upon habeas corpus. 

The 4&5 V., c. 24, § 6, also contains a similar provision. 


HAWKERS AND PEDLERS. 


By 16 V., c. 184, § 2, (the act repealing all former acts,) 
the municipal council of any county or city in Upper Canada, 
is authorised to make by-laws for regulating and governing 
hawkers and petty chapmen, and other persons going from 
place to place, or to other men’s houses, or who have not 
become householders by permanent residence in any town or 
place within such county or city, or travelling either on foot 
or with a horse or horses, mule or mules, or other beast or 
beasts, bearing or drawing burthen, boat or boats, decked 
vessel or vessels or other crafts, or otherwise within such 
county or city carrying to sell or exposing to sale any goods, 
wares or merchandize, and for requiring any such person to 
take out a license from such officer of the municpality as 
shall be designated in such by-law, before it shall be lawful 
for him to exercise any such calling as aforesaid, within such 
county or city, and for fixing the sum which shall be payable 
for such licenses and the time during which the same shall be 
in force, and for imposing penalties for the contravention of 
any such by-law. 


=I 
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HEIRS AND DEVISEES. 


By 8 V., ¢. 8, § 1, all the former acts are repealed. § 2. 
The Governor authorised to issue commissions to the chief 
justice of the Queen’s Bench, (a) the vice-chancellor and the 
puisne justices of the said court of Queen’s Bench, and such 
other persons as he shall see fit; three of whom (the chief 
justice, vice-chancellor, or one of the puisne judges being 
one) to be a guorum, with full power to determine who is 
the party entitled to patent: sittings to be held at Toronto 
on the first Monday in January and first Monday in July 
every year. § 3. Any party claiming lands (for which no 
patent has been issued) as heir, devisee or assignee of the 
original nominee of the crown, or claiming from or through 
such parties, is required to bring his claim before the com- 
missioners, and his documents, proofs and evidence in sup- 
port thereof—such evidence to be given viva voce before the 
commissioners, or by written depositions sworn before one 
of the commissioners, or before the judge of any circuit 
court, clerk of the peace, or any commissioner for receiving 
affidavits in the Queen’s Bench. § 4. The commissioners 
empowered to command the attendance of witnesses, and to 
issue commissions for the examination of witnesses not resi- 
dent in Upper Canada. § 5. No claim to be received or 
proceeded upon by the commissioners until claimants (or one 
of them, if more than one) shall have made and produced 
before the commissioners an affidavit in writing, signed by 
him, that such claim is just and well-founded to the best of 
his knowledge and belief, and that he is not aware of any 
adverse claim; or if he be aware of any adverse claim, that 
he has caused notice in writing of his claim and of his inten- 
tion to bring the same before the said commissioners at the 
time when it shall be actually so brought (a copy of which 
notice shall be annexed to the affidavit), to be served on the 
party having or being supposed to have such adverse claim, 
at least one month before the date of such affidavit. 
§ 6. Notice specifying such claim, and the name or names of 
the parties, together with the number of the lot (or part 
thereof) claimed, concession and township where situate, to 
be put up in the office of the clerk of the peace of the district 
at least thirty days before the claim is heard before the com- 
missioners, and to be certified by the clerk of the peace accord- 
ingly; the clerk of the peace, once in every three months, to 
make a list of the claims so put up in his office, and the particu- 
lars thereof, and to affix such list in some conspicuous part of 


(a2) Common Pleas, included by the 14 & 15 V., c. 12. 
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the court-house, and cause such list to be publicly read and 
proclaimed in open court at the general quarter sessions, by 
the crier of the court, immediately after the charge to the 
grand jury—for which certificate the clerk of the peace shall 
be entitled to two shillings and six-pence, and no more. 
§ 7. The commissioners may defer claims for further evi- 
dence, as they shall deem expedient; § 8, and after full ex- 
amination, reject or allow such claims as in their judgment 
the justice and equity of the case may require, without regard 
to legal forms, or to the strict letter of the law, or legal rules 
of evidence, and to report their decision to the Governor in 
council—such decision to be final and conclusive (except as 
hereinafter mentioned), and patents to issue accordingly ; 
such patents not to affect any existing charge or incumbrance. 
§ 9. Patent not to issue until after one calendar month 
from the time of such report; and if in the meantime any 
quorum of the commissioners shall have reason to believe 
that such decision and report were obtained by surprise, or 
erroneously made, then such guorwm may report accordingly 
to the Governor, and the patent shall be stayed until re- 
hearing and further report, with power to award costs to 
either party according to circumstances. §10. Purchasers 
of unpatented lands sold for arrears of taxes, may file their 
claims for a patent. § 11. Any mortgage, incumbrance or 
lien on unpatented lands to have the same effect as if patent 
had been previously issued. §12. Unfinished proceedings 
before former commissioners may be continued before those 
appointed under this act. § 138. Affirmation instead of oath 
may be made by persons allowed by law to affirm; and false 
swearing or affirming to be perjury. § 14. Commissioners 
may make and establish rules and forms of proceeding. 
§15. And allow witnesses’ expenses. §16. Fees to be taken 
by the clerk to the commissioners as follows, viz :— 


ome anes 
TAGE, WAY MPCTILLOM four etek Saad ENT OR os cect nase Cele 0) 
For setting down claim to be heard............ O26 
Onthe: heating of any claim NN 0 5 0 
For making report thereon .............sceee ee 010 0 
For each certificate of allowance............... Orn, 3 
For copy of order respecting any claim...... Ov bod 
For each summons for a witness............065 02. 40 
For each commission for examination of 
WALD CRSES Nees leaden ade van Men used bone ts cay 010 0 
For any certifled copy of any paper (for the 
COTUROBIG) Sno. cc. fares caster dis er ten reas) LS Fal Gre 
And for every folio of 100 words............... 0.20 76 


And such reasonable fees for extra services 
as the commissioners shall allow. 
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§ 17. The copy of any order, report, or decision made by 
the commissioners, certified by the clerk, and countersigned 
by one of the commissioners, to be evidence at law. § 18. 
Interpretation clause. 


Notice of Claim. 


Notice is hereby given, that A. B., of , in the county of 

, yeoman, will claim before the commissioners appointed 

to ascertain the heirs and devisees of original nominees of the 

Crown to lands not under patent, at their sittings at Toronto, in 

the month of July next, lot number , in the concession 

of the township of , in the county of (here describe any 

other lot also under claim) as eldest son and heir-at-law, (or as 

assignee or devisee under the will) of C. D. late of , the origi- 
nal nominee. 


Certificate thereon. 
Office of the clerk of the peace, I do hereby certify, that the 


for the county of : within written notice was put 

in the court-house at in the county aforesaid, on the 
day of last, and has remained so put up until this day: 
And further, that the said notice was proclaimed in open court 
at the general quarter sessions of the peace of the said county, 
held in the month of last, at aforesaid immediately 
after the charge to the grand jury pursuant to the statute in 
such case made and provided. 

Dated at aforesaid, the day of 184i. 

G. G., Clerk of the Peace, County of 

By 14 & 15 V., c. 12, commissions to be directed to the 
judges of the Queen’s Bench and Common Pleas, and the 
Chancellor and Vice-Chancellor, and as many others as the 
Governor may see fit; any three to be a quorwm. The Chief 
Justice of Q. B., or C. P., or one of the judges, the Chan- 
cellor or Vice-Chancellor, being one. 

By 14 & 15 V., ¢ 56, the right to any patent when 
established may be assigned. | 


” 


HIGHWAYS. 


A highway is a public passage for all the king’s liege sub- 
jects, for which it is denominated in legal proceedings, the 
king’s highway.—Deacon’s C. L. 567. A way may also 
become a public highway by a dedication of it by the owner 
of the soil to the public use; and eight years, without any 
impediment, has been held sufficient dedication.—11 Hast. 
370. 

All injuries to a highway—as by digging a ditch, or mak- 
ing a hedge across it, or laying logs of timber on it, or by 
doing any other act which renders it less commodious, are 
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public nuisances at common law, and indictable.—1 Haw. c. 
“76, § 144. On an indictment for obstruction to a highway, 
the judgment of the court is usually a fine, as well as an order 
on the defendant to abate the nuisance; in order to warrant 
a judgment for abating a nuisance, it must be alleged in the 
indictment to be continuing.—R. v. Stead, 8 T. R. 142. 

By statute *50 G. IIT., c. 1, § 12, all allowances for roads, 
by king’s surveyors, and all roads under any act of parlia- 
ment, or any roads whereon the public money has been 
expended, or statute labour done, or any roads passing 
through Indian lands, shall be deemed common and public 
highways, unless any have been altered according to law. 

Where in the original plan of a township, a piece of ground 
was laid out as a highway, which was subsequently granted 
by the crown in fee to several individuals, and was occupied 
by them and others claiming from them, for upwards of 
thirty years, held, that an indictment for a nuisance, for 
stopping up that piece of ground, claiming it as a highway, 
could not be sustained.—Rex v. Allan, Tr. 1 & 2 W. IV., 
Cameron’s Digest, p. 40. 

An indictment for obstructing a highway laid out under 
*50 G. IIL, c. 1, cannot be supported, when the highway 
has not been established in the manner marked out by the 
statute, as when. the report to the magistrates in quarter 
sessions by the surveyor of roads does not express the exact 
width of the road, nor the precise line in which it is to run; 
and semble, in such a case, all the steps necessary to be 
taken before a highway can be legally established under that 
act, should be proved by the prosecutor to have been taken, 
before the defendant can be found guilty.—Reax v. Sander- 
son, Haster 3 W. IV., Cameron’s Digest, p. 41. 

By 12 V., c. 35, § 41, all allowances for roads, streets or 
commons in towns and villages in Upper Canada, and upon 
which lots of land fronting thereon have been sold to purcha- 
sers, shall be public highways. 

By the general municipal act 12 V., c. 81, § 31, township 
municipalities are authorised to make by-laws for— 

10. The opening, constructing, making, levelling, pitching, 
raising, lowering, gravelling, macadamizing, planking, repair- 
ing, planting, improving, preserving and maintaining of any 
new or existing highway, road, street, side-walk, crossing, 
alley, lane, bridge or other communication within such town- 
ship, and for the stopping up, pulling down, widening, alter- 
ing, changing or diverting of any such highway, road, street, 
side-walk, crossing, alley, lane, bridge or other communication 
within the same: provided that no such alteration shall en- 
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croach upon any dwelling-house, barn, stable or outhouse, or 
any orchard, garden, yard or pleasure ground, without the 
owner’s consent. 11. For providing that on each side of any 
highway passing through a wood, the timber shall be cut down 
for a space not exceeding 265 feet by the proprietor, or in case 
of his default, by the overseer of highways; such timber to be 
removed by the proprietor, or in case of default, by the over- 
seer, and in such case appropriated by him for the use of the 
highways and bridges in his division, or sold to defray ex- 
penses: orchards, shrubberies and trees planted for ornament 
or shelter excepted. 12. For the protection and preservation 
of timber, stone, sand or gravel upon any allowance or appro- 
priation for any public road, and for sale of any timber grow- 
ing thereon if thought proper by the council. 13. For regu- 
lating the driving and riding over bridges. 15. For making 
regulations as to pits, precipices and deep waters, or other 
places dangerous to travellers. 16. For granting money to 
the county councils, or the adjoining one, to aid in the making, 
opening, building, maintaining, widening or improving any 
highway, road, street, bridge or communication between such 
and any other township, or making or improving any highway, 
road, street, bridge or communication within such township 
assumed by the county council. 21. For the destroying or 
suppressing weeds detrimental to good husbandry. 

§ 38. All roads and bridges between different townships 
situate in the same county, shall be exclusively within the 
jurisdiction, and subject to the control of the municipal coun- 
cil of such county, as far as respects the making, maintain- 
ing or improving the same, or the stopping up, altering or 
diverting the same, or the protection and preservation of 
timber, stone, sand or gravel thereon, or the regulating the 
driving or riding thereon, or other use of the same, and this 
notwithstanding that the line of such road or bridge may 
occasionally deviate from its course between such townships, 
and in some parts thereof may be wholly within one of such 
townships. § 39. Roads and bridges between different coun- 
ties, or between a county and a city within the boundaries of 
such county, or on the bounds of a town or incorporated 
village within such county, shall be within the jurisdiction 
and control of the municipal corporation of both counties, 
as far as the making, maintaining or improving the same, or 
the stopping up, altering or diverting the same, or the pro- 
tection of any timber, stone, sand or gravel thereon, or regu- 
lating the driving or riding thereon, or other use of the same, 
and be subject to corresponding by-laws only. § 187. It 
shall not be competent to the municipality of any township, 
or municipal council of any county, to pass any by-law 
for stopping up any original allowance for roads in any 
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township or county, nor on the limits of any village, town 
or city therein. § 188. On the alteration of any road 
under the authority of this act (not being an original al- 
lowance for road, or where the same shall lie within any 
incorporated village, town or city, or the liberties thereof), 
the site of such old road shall be sold and conveyed by the 
municipal corporation to the party next adjoining to whose 
lands the same shall have run; and in case of his or her 
refusal to purchase at such price as the corporation shall 
think reasonable, then to any person, but not to such other 
person at any given price, unless such price be first refused 
by such adjoiing owner; and in case any person now in 
possession of any concession road or side line may have laid 
out streets in any city, town or village without any compen- 
sation therefor, he shall be entitled to retain the land within 
such city, town or village originally set apart for such con- 
cession road or side line, in lieu of the street set apart by 
him in place thereof. § 189. No road to be hereafter laid 
out, under this act, shall be more than ninety feet nor less 
than forty feet in width: this clause not to affect established 
roads, or when altered. §190. All powers, duties or liabilities 
vested in or belonging to the magistrates in quarter sessions, 
with respect to any particular highway, road or bridge in 
Upper Canada, shall from henceforth become vested in the 
municipality of the county, or if between two counties, then 
in the municipalities of both counties, subject to the provisions 
of this act as to the mode and manner of performance of 
such powers, duties and liabilities. § 191. Municipal cor- 
porations may authorise by by-law, contracts for planking, 
gravelling or macadamizing any road, or to build any bridge 
within their jurisdiction, and to grant for such work the 
tolls thereon, such tolls being first fixed by by-law; and such 
grant not to exceed ten years—the grantee to keep such 
road or bridge in repair. § 192. No by-law to be made 
for stopping or altering any public highway, road, street 
or lane, until one calendar month’s notice be given by the 
corporation in the six most public places in the neighbourhood, 
nor until objecting parties have been heard against the same 
in person by counsel or attorney. ‘This section not to extend 
to any roads or bridges under the ordnance department ; § 
194—nor to allow roads being run through ordnance pro- 
perty except by consent. §195. In case it shall be necessary 
for roads to pass over private property, arbitrators to be 
appointed to fix compensation (if any) ; awards to be subject 
to the Court of Queen’s Bench. § 196. In case of special 
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actions, tender of amends may be pleaded. § 197. Damages 
to be apportioned according to the benefit the plaintiff may 
derive from opening such road. 

By 18 & 14 Vic., c. 15, s. 1, all roads and bridges in cities 
and incorporated towns are vested in the local municipality, 
and shall be kept in repair at their cost, and, in case of de- 
fault, the corporation shall be guilty of a mzsdemeanor, and 
punishable by fine; also civilly responsible for damages. 
§-2. Provincial roads, &c., when relinquished by the com- 
missioner of public works, to be under the control and main- 
tained by the local municipal authority. 


Joint Stock Road Companies. 


By 16 V., ¢. 190, entitled ‘An Act to amend and consol- 
idate the several Acts for the formation of Joint Stock Com- 
panies, for the construction of roads and other works in Upper 
Canada,’’ certain former acts relating thereto—viz., 12 V., c. 
84; 14815 V.,¢. 122; 12 V.,c¢. 25; and §§ 2, 3, 4, 5, 6, 7, 
and 8 of 14 & 15 V., c. 57, and 16 V., c. 4—are repealed. 
§ 2 enacts that any number of persons, not less than five, may 
form a company under this act for the purpose of construct- 
ing in and along or over any public road or highway, allow- 
ance for road, or over any land, a road or roads of the kind 
mentioned in the preamble (plank, macadamised or gravelled 
roads, and bridges, piers and wharves connected therewith), 
not less than two miles in length, and also any bridge or 
bridges, pier or piers, wharf or wharves in Upper Canada, 
the consent of the owner or occupier of any land being first 
obtained (except as hereinafter provided); such road not to 
be of a higher grade than one foot elevation to twenty feet, 
without the sanction of the county engineer: provided also, 
that no such road shall be constructed or pass within the 
limits of any city or the liberties thereof, or of any incorpo- 
rated town or village, except by permission under a by-law 
of the same. § 3. Notice to be served on the head of the 
municipality previous to the commencing of any such work, 
which is empowered to prohibit the work contemplated; and 
when any new road is opened, or the line of any old road 
changed, to direct by by-law that the old road be closed up 
and embracéd within the enclosure of the person from whom 
ground shall have been taken to form such new road. 
§4 prescribes the conditions on which such companies may 
be formed as to their capital and means, &c., § 5, and their 
general powers after formation. § 6. Authorised to explore 
the country and to take land and materials, make drains, 
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&c., on adjoining lands. § 7. Arbitrators to be appointed 
in case of owners of property through which the road may 
pass disagreeing with the company as to compensation. 
§ 8. How such arbitrators shall be appointed when the 
owners of land are absent, or the lands mortgaged, Mc. 
§ 9. Provision respecting Indian lands. § 10. Meetings 
and proceedings of the arbitrators. § 11. Power to widen, 
extend, or alter the projected line of road, construct side 
~ roads, and increase their capital. § 12. Shares in such com- 
panies to be £5 each, and transferable. § 18. Affairs of the 
company to be managed by five directors, mode of election, 
&e. § 14. A president and other officers to be appointed. 
§ 15. Vacancies, how to be filled up. § 16. Calls on shares, 
when and how to be made; forfeiture in default of pay- 
ment. § 17. The company may sue for the amount of calls. 
§ 19. Provision made for the union of two or more compa- 
nies in certain cases as one company, and how. § 20. 
Roads and materials to be vested in the company. § 21. 
Authority given to companies already formed to search for 
and take materials for making and keeping roads in repair. 
§ 22. Materials of which roads under this act may be 
formed. § 23. Municipalities authorised to acquire stock in 
such companies, and to direct the chief officer thereof to 
subscribe and vote on behalf of such municipality. § 24. 
Municipalities also authorised to make loans to such compa- 
nies, and issue debentures. § 25. Companies empowered to 
sell any such road to the local municipality. § 26. And 
municipalities authorised to sell any road which they may 
have constructed or purchased, or any road stock. § 27. 
Companies incorporated under this act bound to complete 
the work within a certain period, or forfeit their charter. 
§ 28. Authority vested in the president and directors of any 
such company to fix, regulate, and receive the tolls and 
charges to be réceived. Provided that so soon as two or 
more miles of any such road or extension thereof shall have 
been completed, tolls may be taken therefor, but on no other 
work until the same be completed. § 29 enacts that tolls 
may be taken by any such company at each time of passing 
each gate upon any road constructed or owned by such com- 
pany for any portion of such road on either side, or on both 
sides of the said gate (not being more than five miles) to the 
next gate or gates on the same road, if any, and not ex- 
ceeding five miles in the whole, or for the whole of such 
road, if the length thereof do not exceed five miles, and 
there be only one gate thereon, at the following rates, viz: 
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For every vehicle whether loaded or other- PER MILE. 


wise, and for the horse or other beast, £ s. d. 

or one of the horses or other beasts 

drawing the same) ili. Saas 0 a 
And for every additional horse or other 

beast drawing any such vehicle......... 0 0 Of 
For every horse and -riders is). ...0. 60004 0 0 O84 
Forievery horse, 29) QO. LOO ave 0 0 OF 
For each head of neat cattle............... 0 0 O28 
For every score or number less than a 

score of ‘sheep Or: BWINe....). OI 0 04 


Provided always that any company shall have power to 
charge over and above these rates the sum of one half-penny 
for every 100 pounds over and above 4,000 pounds each 
loaded vehicle may weigh, and also that every vehicle loaded 
with masts, spars, hewn or round timber or otherwise exceed- 
ing in weight two tons shall, when loaded, at each time of 
passing each gate, pay for each ton over and above two tons 
the sum of 2s. 6d. currency. And all vehicles with wheels, 
used for the above purpose, shall have not less than five 
inch tires, under penalty of paying double the amount of 
toll above provided. Provided also, that whenever any 
road to be constructed under this act, or already constructed 
under any act of the legislature shall intersect a road con- 
structed or owned by another chartered company, no higher 
rate of toll shall be demanded from persons travelling along 
the said last-mentioned road for the distance travelled 
between such intersection, and either of its termini, than 
the rate per mile charged by the said company for travelling 
along the entire length of their road so intersected: pro- 
vided it shall be incumbent on such persons to produce a 
a ticket from the last toll gate on the intersecting road as 
evidence of their having travelled only from such intersec- 
tion. § 380. Tolls or bridges may, with the consent of the 
municipal council, exceed the said rates. § 31. Companies 
authorised to erect toll gates, check gates and side bars, and 
fix the tolls to be collected thereat not exceeding the rates 
aforesaid. Provided always, that no toll shall be taken for 
merely crossing any road, or for travelling thereon in cross- 
ing from one transverse road to another not exceeding one 
hundred yards. § 32. Tolls not to be demanded at check- 
gates when taken at the principal gate, and vice versa. 
§ 83. Directors may commute with any person residing 
within half a mile of the nearest gate. § 34. After any 
road, bridge, or work constructed or acquired by any 
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company or municipality under the authority of this act, 
or of any previous act of parliament, shall be completed, 
and tolls established thereon, it shall be the duty of such 
company or municipality to keep the same in good and 
efficient repair; and if any such road shall go to decay, or 
get out of repair, it shall be lawful for the judge of the county 
court where such road is situated, upon the requisition of 
twelve freeholders of the county, stating that such road is so 
much out of repair as to impede or endanger her Majesty’s 
subjects and others travelling thereon, to direct the engineer 
for the county, and if none, then any competent engineer to 
examine the road; and if, upon examination, the road shall 
be found so much out of repair as to impede or endanger 
travelling thereon, then he shall notify the president of the 
company or head of the municipality to whom the road may 
belong, by leaving a written notice with any of the keepers 
of the toll-gates, that he has inspected and found the road 
out of repair, and requiring them to take notice thereof and 
cause the same to be repaired within a limited time, to be 
named in such notice, sufficient for making such repairs. 
§ 35. And if the repairs shall not be made within the time, 
then after the expiration of such period no toll shall be de- 
manded or taken from any person passing through the 
nearest toll-gates on either side of the road so reported out 
of repair. § 36. Andif any person acting as a toll-gate 
keeper on a road belonging to any such company or munici- 
pality, which shall have neglected to make the necessary 
repairs within the period limited, shall, after the expiration 
thereof, and before the repairs shall be completed, ask, de- 
mand or receive any toll from any person travelling with or 
without any beast or vehicle along such road at the nearest 
toll-gate on either side of the portion so reported out of 
repair, or shall refuse to allow them to pass through such- 
toll-gates without payment thereof, snch person shall, upon 
conviction before any justice of the peace for the county, 
upon the oath of one credible witness, forfeit and pay the 
sum of not less than five shillings nor more than one pound 
for every such offence. § 37. And if any renter or collec- 
tor of such tolls at any gate on any such road shall take a 
greater toll than is authorised by law, he shall for every such 
offence forfeit and pay the sum of £5. § 38. Gate-keepers 
not bound to give change for a larger amount than 6s. § 
39. Hzxemption from toll, viz., all her Majesty’s officers 
and soldiers being in proper staff or regimental uniform, 
dress or undress, and their horses, (but not when passing in 
any hired or private vehicles), and all recruits marching by 
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route, all prisoners under military escort, enrolled pension- 
ers in uniform when called out for training or in aid of the 
civil power, and all carriages and horses belonging to her 
Majesty’s service, conveying such persons or their baggage, 
or returning, embarking or disembarking from or upon any 
pier or wharf, quay or landing-place, or passing turnpike 
roads or bridges: and all persons, horses or carriages going 
to or returning from any funeral, or any person with horse 
or carriage going to or returning from his or her usual place 
of religious worship on the Lord’s day, and any farmer 
residing on the line of any such road passing any toll-gate 
opposite to and immediately adjoining his farm, when going 
to or returning from his work on such farm. 

§ 40. Tolls may be charged on mail carriages, except on 
roads and bridges constructed by the provincial government 
or board of works, and transferred to any company on con- 
dition that the mail should pass free; but no such exemption 
to exist in favour of any mail stage drawn by two horses and 
carrying the mail and containing more than four passengers, 
or drawn by four horses and containing more than ezght 
passengers,-but for each passenger over four or eight a toll 
of one penny shall be payable. § 41. If any person, not 
exempted by law, shall wilfully pass or attempt to pass any 
toll-gate, check-gate or side-bar lawfully established, without 
first paying the legal toll, he shall forfeit a sum not exceed- 
ing £5 and costs, to be recovered in the same manner as 
other fines and forfeitures under this act: and in case no 
sufficient distress can be found to satisfy any warrant that 
may be issued against the goods and chattels of the offender, 
he shall then be committed to the common gaol of the county 
for any period not exceeding one month. Provided always 
that a warrant of commitment may issue, and the party may 
be imprisoned thereon in the first instance upon any convic- 
tion under this section, without issuing any warrant of dis- 
tress, where the offender after conviction shall neglect or 
refuse to pay the fine and costs, and it shall be made to ap- 
pear to the satisfaction of the acting justice or justices, by 
affidavit, that the offender has no goods or chattels within the 
jurisdiction vf such justice or justices. § 42. If any person 
liable shall, after demand, refuse to pay the toll, the collector 
taking such assistance as he may think necessary, may seize 
or distrain any horse, beast, cattle, carriage or other thing 
upon or in respect of which any such toll is imposed, together 
with their bridles, saddles, gear, harness or accoutrements 
(except the bridle or reins of any horse or beast separated 
therefrom), or any carriage in respect of the horses or cattle 
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drawing the carriage on which such toll is imposed, or any 
of the goods and chattels of the party so required to pay, 
and if the toll and the reasonable charges of such seizure and 
distress shall not be paid within four days after such seizure, 
the person so seizing and distraining, after giving four days’ 
public notice, may sell the horse, beast, cattle, carriage and 
things so distrained, or a sufficient part thereof, returning 
the overplus and what shall remain unsold, upon demand, to 
the owner, after such tolls and the reasonable charges ocea- 
sioned by such seizure, distress and sale shall be deducted. 

§ 45. If any person shall, after proceeding on such road 
with any waggon, carriage or other vehicle or animal liable 
to toll, turn out of such road into any other road or field or 
piece of land, for the purpose of avoiding payment of such 
toll, and shall enter the road beyond any of the said gates 
or check-gates, by crossing the road or otherwise without 
paying toll, whereby such toll shall be evaded, such person 
or the owner of such vehicle or animals shall, for every such 
offence, forfeit and pay 10s. and costs: and any one justice 
of the peace for the county shall, on conviction, fine such 
offender in the said penalty and costs, and cause the same to 
be levied as aforesaid. 

§ 44. If any person shall permit or suffer any person to 
pass through any lands occupied by him, or through any 
gate, passage or way thereon with any carriage, sleigh, 
horse, mare, gelding or any other animal liable to toll, who 
shall before or after passing through such land, travel more 
than one hundred yards upon such road, whereby such pay- 
ment shall be avoided, every person so offending, and also 
the person riding or driving, or the owner of the animal or 
animals or carriage whereon such payment is avoided, being 
thereof convicted before any one justice as aforesaid, shall 
for every such offence severally incur a penalty not exceed- 
ing 20s. and not less than 5s., to be levied as aforesaid with 
costs. 

§ 45. If any person shall leave upon any such road any 
horse, cattle, beast or carriage whatsoever, by reason where- 
of the payment of any tolls or duties shall be avoided or 
lessened ; or shall take or cause to be taken off any horse or 
other beast or cattle from any vehicle either before or after 
having passed through any toll-gate, or after having passed 
through, shall afterwards add or put any horse or other beast 
to any such carriage and draw therewith upon any part of 
such road, so as to increase the number of horses cr other 
beasts drawing said vehicles, after the same shall have 
passed through any toll-gate, whereby the payment of toll 
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shall or may be evaded, every such person shall, for every 
such offence, forfeit and pay a sum not exceeding 20s., to be 
levied as aforesaid with costs. 

§ 46. Any person falsely claiming exemption, or evading 
the toll by any false representation or act, shall forfeit to 
the company or municipality owning the road, one pound 
and costs, to be recovered summarily before any justice of 
the peace in the manner provided for recovery of other pen- 
alties. 

§ 47. If any person shall wilfully and maliciously burn, 
break down, injure, cut, remove or destroy in whole or in 
part, any toll-house, turnpike-gate, wall, lock, chain or other 
fastening, rail, post, bar or other fence belonging to any 
toll-gate or toll-house, set up, erected or used for the pur- 
pose of preventing the passing by such gate of persons, car- 
riages or other property lable to toll at such gate, or any 
house, building, engine or weighing-machine erected or used 
for the better ascertainment or security of any such toll; 
every such offender shall be guilty of a misdemeanor, and, 
on conviction, punished either by imprisonment in the peni- 
tentiary for a term not exceeding three years, or by fine and 
imprisonment in the common gaol for any term not exceed- 
ing two years, at the discretion of the court. 

$48. Ifany person shall remove any earth, stone, plank or 
other materials used or intended to be used in or upon the said 
road, for the construction, maintenance and repair thereof, or 
shall drive any loaded wheel carriage or other loaded vehicle 
upon that part of any of the roads constructed under this act, or 
by any.incorporated company under any other act, between the 
stones, plank or hard road and the ditch further than may be 
necessary in passing any other vehicle, or in turning off or 
upon such road, or shall cause any injury or damage to be 
done to the bridges, culverts, pools, rails or fences, or shall 
haul or draw upon any part of any road constructed as 
aforesaid, any timber, stone or otber thing which shall be 
carried principally or in part upon wheeled carriages, or upon 
sleighs, so as to drag or trail upon such road to the prejudice 
thereof; or if any person shall leave any waggon, cart or 
other carriage whatsoever, upon such road without some per- 
son in care thereof, longer than may be necessary to load 
and unload the same (except in case of accident, and in case 
of accident for any longer time than necessary to remove the 
same) or shall lay any timber, stones, rubbish, or other thing 
whatever upon the said road to the prejudice, interruption 
and danger of any person travelling thereon, or if any person 
shall after having blocked or stopped any cart, waggon or 
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other carrirge in going up a hill, or rising ground, cause or 
suffer to remain on such road, any stone, or other thing with 
which such cart or carriage shall have been blocked or stopped, 
or if any person shall pull down, damage, injure or destroy any 
lamp or lamp-post, put up, erected or placed in or near the 
side of such road, or any toll-house erected thereon, or shall 
wilfully extinguish the light of any such lamp; or if any 
person shall wilfully pull down, break, injure or damage any 
table of tolls, put or fixed at any gate, check-gate or bar, or 
any part of such road, or any sign board erected by any 
company upon any road or bridge constructed by them, or 
shall wilfully deface or obliterate any of the letters, figures, 
or marks thereon, or on any finger-post, or mile post, or 
stone; or if any person shall throw any earth, rubbish, or 
any other matter or thing into any drain, ditch, culvert or 
other water-course made for draining such road; or if any 
person shall, without permission, carry away any stones, 
gravel, sand or other materials, dirt or soil from any part of 
any such road, or dig any holes or ditches on the allowance 
for the same; or if any person shall allow any swine to run 
at large to the injury of the said road, every such person 
shall, upon conviction in asummary way before any justice of 
the peace in or near the place where the injury shall have 
been done, be sentenced to pay all damages sustained, by such 
justice on hearing the complaint: and to pay a fine of not 
more than 50s. nor less than 5s. with costs, such damages, 
fines and costs to be paid within a time to be limited by such 
justice, and in default, levied as hereinafter provided. § 49. It 
shall not be lawful for any company, municipality, contractor or 
sub-contractor, or person employed by them, to leave or place 
upon the graded part of any road, whether or not macadam- 
ised, gravelled or planked, any stone, gravel, plank, timber, 
or other materials, so as to prevent the public from using, or 
to impede the free use of the whole of such graded portion of 
the road; and for any offence against this section, such com- 
pany, &c., shall be responsible for all damages arising from 
such offence: and such contractor, sub-contractor or other 
person as aforesaid shall also incur a penalty of not less than 
5s. nor more than £5, to be recovered summarily before any 
justice of the peace, in the manner provided by this act for 
the recovery of other penalties. §50. The fines and for- 
feitures authorised to be summarily imposed by this act, shall 
and may be recovered upon information and complaint before 
any justice of the peace of the county within which the 
same shall have been incurred: and may be levied and col- 
lected by distress and sale of the offender’s goods and chattels 
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by warrant of distress for that purpose to be issued, and in 
case there shall be no goods or chattels to satisfy such 
warrant, such offender or offenders shall and may be com- 
mitted to the common gaol of the county, for any period not 
exceeding one month: provided that neither this section, 
nor any ti.ing therein shall be held or construed to interfere 
with the provisions made in the 41st § of this act, for issuing 
a warrant of commitment in the first instance. 

§ 51. The offender to be summoned: and in the default of 
his appearance upon proof of the service of such summons on 
the party personally, or by leaving a copy at his usual place 
of abode, such justice may proceed to hear and determine the 
case ex parte, or issue his warrant to bring the party before 
him or some other justice; or the justice may,if he thinks 
fit, without previous summons, issue such warrant, and the 
justice before whom such party shall appear, or be brought, 
shall proceed to hear and determine the case. 

52. Fines and forteitures not otherwise appropriated 
shall, when collected, be paid to the treasurer of the com- 
pany or municipality owning the road. 

§ 53. Suits for any thing done in pursuance of this act to 
be commenced within s2z calendar months. § 54. Officers 
and stockholders may be witnesses. § 55. Companies formed 
bond fide under former acts confirmed notwithstanding any 
informality in their formation, &c. § 56. Directors to make 
annual reports to the municipality of expenditure, Ac. 
§ 57. After 21 years from the completion of the work, the 
municipality may purchase the stock of the company at its 
value, and stand in their place. § 58. Provision for amend- 
ing the act. § 59. ‘The provisions contained in §§ 3, 6, 7, 8, 
9 £0, 41, 12,14, 160, 1%, 18.19. 20 21 (29. 23. 24 eo. 20, 
28, 29, 380, 31, 32, 33, 34, 35, 36, 37, 88, 39, 40, 41, 42, 
43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 58, 54, 55, 56, 57, 
of this act shall extend to and regulate all turnpike road 
companies in Upper Canada in the collection of tolls or 
otherwise, whether constructed under any of the acts men- 
tioned in the preamble, or under the 15 & 14 V., ¢. 72, or 
under the 12 Y., c. 5, or constructed by or belonging to any 
municipality under any act. Provided however, that lower 
rates of toll upon any road hereafter transferred to any com- 
pany by the acts cited in this section may be fixed or estab- 
lished in the order in council transferring the same. Pro- 
vided also, that the provisions contained in §§ 6, 7, 8, 9, 10, 
11, 12, 19, 20, 21, 22, 23, 24, 25, 26, 28, 31, 32, 33, 34, 
30, 30, 387, 38, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 
d1, 52, 538, 57 and 58 of this act, together with this proviso, 
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shall also ‘extend to road companies having private acts of 
incorporation, but that no other section of this act shall 
apply to such companies. 

§ 60. Road companies required to lay down in grass all 
cleared lands belonging to them, and adjoining their roads, 
and to cause thistles and weeds thereon to be cut down and 
rooted out, under a penalty of 10s. a-day. 

See also titles “‘ Public Works,” ‘“‘ Travellers,” “Ratlways.” 


‘Indictment for Digging a hole in a Street, being the Queen’s 
Highway C. C. C. 


PROVINCE OF CANADA: 
County of »? The jurors, &c. That A. EF. late of, &c.,, 
to wit. yeoman, on the, &c., with force and arms, 
at the township aforesaid, in the county aforesaid, in a certain 
street, being the Queen’s common highway there, called } 
used for all the Queen’s subjects, with their horses, coaches, 
carts, and carriages, to go, return, ride, pass, repass, and labour 
at their free will and pleasure, unlawfully did dig, and cause 
to be dug, a certain pit, containing in circumference fifteen 
feet, and in depth thirteen feet; and the same pit so as aforesaid 
dug and caused to be dug in the street and highway aforesaid, 
from the day of _,in the yearaforesaid, until the day of 
the same month, in the year aforesaid, at the township afore- 
said, in the county aforesaid, unlawfully and injuriously did 
continue ; by reason whereof the Queen’s subjects, during the 
time aforesaid, could not go, return, pass, repass, ride and la- 
bour, with their horses, coaches, carts and other carriages, in, 
by, and through the same street and highway, as they were 
wont, and ought to do, without great peril and danger of their 
lives, to the great damage and common nuisance of all the 
liege subjects of our said lady the Queen, in, by, and through 
the same street and highway, returning, passing, re-passing, 
riding and labouring, and against the peace, &c. 


Indictment for Stopping up a Watercourse, whereby the 
Highway ws overflowed. 


PRovINCE OF CANADA : 
County of Rent jurors, for our lady the Queen, upon 


to wit. their oath present, that A. O., late of the 
township of , in the county aforesaid, on the day of 
, in the year of the reign with force and arms, at 


the township aforesaid, in the county aforesaid, a certain an- 
cient watercourse adjoining to the Queen’s common highway, 
within the same township, leading from to , with gravel 
and other materials unlawfully and injuriously did obstruct 
and stop up, and the said watercourse so as aforesaid obstruct- 
ed and stopped up from the’ said day of in the year 
aforesaid, until the day of the taking of this inquisition, at the 
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township aforesaid, in the county aforesaid, unlawfully and 
injuriously hath continued, and still doth continue, by reason 
whereof the rain and waters that were accustomed, and ought 
to flow and pass through the said watercourse, on the same 
day and year, and divers other days and times afterwards, 
between that day and the day of the taking of this inquisition, 
did overflow and remain in the Queen’s common highway 
aforesaid, and thereby the same was, and yet is, greatly hurt 
and spoiled, so that the lege subjects of our said lady the 
Queen, through the same with their horses, waggons, carts and 
carriages, then and on the said other days and times could not, 
nor yet can, go, return, pass, ride and labour, as they ought 
and were accustomed to do, to the great damage and common 
nuisance, &c. 


HOMICIDE. 


Homicide in law signifies the killing of a man by a man. 
—1 Haw., 66. And may be classed according to the fol- 
lowing degrees :— 

1. Justifiable homicide. 4, Manslaughter. 

2. Homicide by misadventure. 5. Murder. 

3. Homicide by self-defence. 6. Self-murder. 


1. Justifiable Homicide. ; 


To make homicide justifiable, it must be owing to some una- 
voidable necessity to which the person who kills another must 
be reduced, without any manner of fault in himself.—1 Haw.69. 
If any evil disposed person shall attempt feloniously to rob or 
murder any personin any dwelling-house or highway, or felo- 
niously attempt to break any dwelling-house in the night time, 
and shall happen in such felonious intent to be slain, the 
slayer shall be discharged.—24 H. VIII. ¢.5. So, if rioters, 
or forcible enterers or detainers, stand in opposition to the 
justices’ lawful warrant and any of them be slain, it is no 
felony.—Hale’s Pl. 387. And if a man come to burn my 
house and I shoot out of my house, or issue out of my house 
and kill him; it is no felony.—Hale’s Pl. 38. So, if a 
woman kill him that assaulteth to ravish her, it is no felony. 
—1b. 36. If a person having actually committed a felony, 
will not suffer himself to be arrested, but stands on his own 
defence, or flies, so that he cannot possibly be apprehended 
alive by those who pursue him, whether private persons or 
public officers, with or without a warrant, he may be lawfully 
slain by them.—l Haw. 70. So, if a felony hath actually 
been committed, and an officer having lawful warrant, arrest 
an innocent person, and such person assault the officer, the 
officer is not bound by law to give back, but to carry him 
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away ; and if in execution of his office, he cannot otherwise 
avoid it, but in striving, kill him; it is no felony.—3 Inst. 
56. Also, if a person arrested for felony break away from 
his conductors to gaol, they may kill him if they cannot 
otherwise take him. But in this case likewise there must 
have been a felony actually committed.—Hale’s Pl. 36, 37. 
Also, if a criminal endeavouring to break the gaol, assault 
his gaoler, he may be lawfully killed by him in the affray.— 
1 Haw. T1. In civil cases, although the sheriff cannot kill 
a man who flies the execution of a civil process, yet if he 
resist the arrest, the sheriff or his officers need not give back, 
but may kill the assailant.—Hale’s Pl. 37. So, if in the 
arrest and striving together, the officer kill him, it is no 
felony.—lb. 37. In all these cases (a) the party upon 
arraignment having pleaded not guilty, the special matter 
must be found: whereupon the party shall be dismissed 
without any forfeiture or pardon purchased.—J0. 38. | 


2. Homicide by Misadventure. 


Homicide by misadventure is where a man is doing a law- 
ful act without intent of hurt to another, and death casually 
ensues.—HHale’s PJ. 31. As, where a labourer being at 
work with a hatchet the head flies off, and kills one who 
stands by.—l Haw. 73. Or where a third person whips a 
horse, on which a man is riding, whereupon he springs out 
and runs over a child and kills him, in this case the rider is 
guilty of homicide by misadventure, and he who gave the 
blow, of manslaughter.—l Haw. 73. But if a person 
riding in the street whip his horse to put him into speed, 
and run over a child and kill him, it is homicide, and not by 
misadventure; and if he ride so, in a press of people with 
intent to do hurt, and the horse killeth another, it is murder 
in the rider.—l H. H. 476. If a person drive his cart 
carelessly, and it run over a child in the street, if he have 
seen the child and yet drive on upon him, it is murder: but 
if he saw not the child, yet it is manslaughter; but if the 
child had run the cross way, and the cart run over him 
before it were possible for the carter to make a stop, it is 
by misadventure.—1 H. H. 476. So, where workmen throw 
stones, rubbish, or other things from a house, in the ordinary 
course of their business, by which a person underneath 
happens to be killed, if they look out and give timely war- 


(a) Although such may be the law as laid down by ancient writers, com- 
mon humanity will prompt officers to act with the greatest possible forbear- 
ance; and it must be a very extreme case of necessity that would justify 
homicide. 


392 Womicive. 


ning to those below, it will be homicide by misadventure ; if 
without such caution it will amount to manslaughter, at least, 
if it was a lawful act, but done in an improper manner.— 
Fost. 262, 263. If the act be unlawful it is murder; and if 
a person meaning to steal a deer in another man’s park, 
shoot at the deer and by the glance of the arrow killeth a 
boy that is hidden in a bush, this is murder; for that the 
act was unlawful, although he had no intent to hurt the boy, 
nor knew of him. But if the owner of the park had shot 
at his own deer, and without any ill intent had killed the 
boy by the glance of his arrow, this had been homicide by 
misadventure, and no felony. 3 Inst. 56. And it is a 
general rule in case of all felonies, that wherever a man 
intending to commit one felony, happens to commit another, 
he is as much guilty as if he had intended the felony which 
he actually commits.—1 Haw. 74. 

Homicide by misadventure, though not felony, yet a per- 
son guilty thereof is not bailable by justices of the peace, 
but must be committed to the assizes.—1 Haw. 75. But if 
he is taken only on a slight suspicion, the justices of the 
peace may bail him.—2 Haw. 305 


3. Homicide by Self-defence. 


Homicide in a man’s own defence is, where one who hath 
no other possible means of preserving his life from one who 
combats with him, on a sudden quarrel, kills the person by 
whom he is reduced to such an inevitable necessity. 2. And 
not only he, who upon assault, retreats to a wall or some such 
strait, beyond which he can go no farther, before he kills the 
other, is judged by law to act upon unavoidable necessity ; but 
also he, who being assaulted in such a manner and in such a 
place, that he cannot go back without manifestly endangering 
his life, kills the other without retreating atall. 8. And not- 
withstanding, a person who retreats from an assault to the 
wall, give the other wounds in his retreat, yet, if he give him 
no mortal one till he get thither, and then kill him, he is 
guilty of homicide se defendendo only.—1 Haw. 74. 4. But 
if the mortal wound was first given, then it is manslaughter. 
—Hale’s Pl. 42. 5. And an officer who kills one who resists 
him in the execution of his office (a); and even a private 
person that kills one who feloniously assaults him in the high- 
way, may justify the fact, without ever giving back at all.— 
1 Haw. 75. 6. But if a person upon malice prepense strike 
another, and then fly to the wall, and there in his own ot gi 


(2) See note at foot of page 891. 
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kills the other, this is murder.—AHale’s Pl. 42. A person 
guilty of this offence cannot be bailed by justices of the peace. 
—1 Haw. 76. But otherwise, if taken only on a slight 
suspicion.—2 Haw. 105. 


4. Manslaughter. 

By manslaughter it is to be understood—1. Such killing 
of a man as happens on a sudden quarrel, or in the commis- 
sion of an unlawful act without any deliberate intention of 
doing any mischief at all—l Haw. 76. 2. The difference 
between murder and manslaughter is, that murder is com- 
mitted upon malice aforethought, and manslaughter without 
malice aforethought, upon a sudden occasion only: as, if two 
meet together, and striving for the wall the one kill the other, 
this is manslaughter and felony ; and so it is if they had upon 
a sudden occasion gone into a field and fought, and the one 
had killed the other, this had been but manslaughter, and no 
murder; because all that followed was but a continuance of 
the first sudden occasion, and the blood was never cooled till 
the blow was given.—3 Inst. 55. There can be no acces- 
sories to this offence, before the fact, because it must be done 
without premeditation.—1 Haw. 76. But there may be ac- 
cessories after the fact.— 3 Inst. 55. 

The offence being a felony is not bailable by justices, but 
the party must be committed for trial at the assizes. 

The punishment for this offence, formerly, was burning in 
the hand and forfeiture of goods and chattels, for which pun- 
ishment that of imprisonment for a year and the imposition 
of a fine was afterwards substituted by the 19 G. IIl., ¢., 74. 

But now, by 4 & 5 V., c. 27, § 7, it is punishable at the 
discretion of the court with imprisonment at hard labour in 
the provincial penitentiary for life, or for any term not less 
than seven years; or imprisonment in any other prison or 
place of confinement for any term not exceeding two years, 
or to pay such fine as the court shall award. 


Form of Indictment for Manslaughter, 18 V., ¢. 92. 
County of The jurors for our lady the Queen upon 
to wit. Sees oath present, that A. B. on the day of 
in the year of our Lord one thousand eight hundred and 
at inthe county of _ did feloniously kill and slay one C. D. 


5. Murder. 


Murder, is when a man of sound memory and of the age 
of discretion unlawfully killeth another under the king’s 
peace, with malice aforethought, either expressed by the 
party or implied by law, so as the party wounded or hurt 
die of the wound or hurt within a year and a day.—3 Inst. 47. 
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By malice expressed, is meant a deliberate intention of do- 
ing any bodily harm to another, whereunto by law a person 1s 
not authorised—1 H. H. 451, the evidences of which are—l. 
Lying in wait. 2. Menacings antecedent. 3. Former grudges. 
4. Deliberate compassings and the like.—1 H. #. 451. 

Malice implied is in several cases, as where one voluntarily 
kills another without provocation; for in this case the law 
presumes it to be malicious, and that he is a public enemy 
of mankind. 2. Poisoning also implies malice, because it is 
an act of deliberation. 8. Also, when an officer is killed in 
the execution of his duty, it is murder, and the law implies 
malice.—A. H. 455, 456, 457. 4. Also where a prisoner 
dieth by duress of the gaoler, the law imphes malice, by rea- 
son of the cruelty.—3 Jnst. 52. 5. And in general, any 
formed design of doing mischief may be called malice; and 
therefore not such killing only as proceeds from premedita- 
ted hatred or revenge, but also such as is accompanied with 
those circumstances that the heart to be perversely wicked, 
is adjudged to be of malice prepense, and consequently mur- 
der.—2 Haw. 80; Strange, 766. No breach of a man’s word 
or promise, no trespass either to lands or goods, no affront 
by bare words or gestures, however false or malicious and 
aggravating, will excuse him from being guilty of murder, 
who is so far transported thereby, as immediately to attack 
the person who offends him in such a manner as manifestly 
endangers his life, without giving him time to put himself 
upon his guard, if he kills him in pursuance of such an 
assault, whether the person slain did at all fight in his de- 
fence or not.—1 Haw. 82. 

If two fall out upon a sudden occasion, and agree to fight 
in such a field, and each of them go and fetch his weapon, 
and the one killeth the other—this is no malice prepense ; 
for the fetching of the weapon and going out into the field is 
but a continuance of the sudden falling out and the blood 
was never cooled; but if there were deliberation—as, where 
they meet the neat day—nay, though it were the same day, 
if there were such a competent distance of time that in com- 
mon presumption they had time to deliberate—then it is 
murder.—3 Inst. 51; 1H. H. 4538. And the law so far 
abhors all duelling in cold blood, that not only the principal 
who actually kills the other, but also his seconds, are guilty 
of murder, whether they fought or not; and the seconds of 
the party slain are likewise guilty, as accessories. —1 Haw. 82. 
_ Ifa physician or surgeon gives a person medicine with 
intent to cure or prevent a disease, and contrary to his ex- 
pectation it kill the person—this is no homicide.—1 H. H. 
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429. But ifa woman be with child, and any one give her a 
potion to destroy the child within her, and it work, and so 
strongly that it kills the woman—this is murder.—1 H. Z. 
430. But if a woman, quick with child, by a potion or 
otherwise killeth it in her womb; or if a man beat her, 
whereby the child dieth in her body, and she is delivered of 
a dead child—this is not murder, but a great misprision. If 
the child be born alive, and then die of the potion, battery 
or other cause—this is murder.—3 Jnst. 50. Lord Hale 
says, that in this case it cannot be legally known whether 
the child were killed or not; and that if the child die after 
it is born and baptised, of the stroke given to the mother, 
yet it is not homicide.—H. H. 433. And Mr. Dalton says, 
whether it die within her body or shortly after her delivery, 
it maketh no difference.—Dalt. 330. But Mr. Hawkins 
says, that (in the latter case) it seems clearly to be murder, 
notwithstanding some opinions to the contrary.—l Haw. 
80. And if a person counsel or advise a woman to kill her 
child when it shall be born, and she afterwards kill it in 
pursuance of such advice, he is an accessory to the murder. 
1 Haw. 80. And by *3 W. IV. c. 4, § 12, accessories 
before the fact to any capital offence shall suffer death. 

They that are present when any man is slain, and do not 
their best endeavour to apprehend the murderer or man- 
slayer, shall be fined and imprisoned.—3 Jnst. 53. 

By 4&5 V., ¢. 27, § 4, sentence of death may be pro- 
nounced after conviction for murder in the same manner, and 
the court before which the conviction may be had shall have 
the same power, in all respects, as after convictions for other 
capital offences. § 6. And where any person being felon- 
iously stricken, poisoned or otherwise hurt, upon the sea, or 
at any place out of this province, shall die thereof in this 
province, or being feloniously stricken, &c., in this province, 
shall die thereof out of this province, every such offence, 
whether murder or manslaughter, or being accessory before 
or after the fact, may be tried and punished in the district, 
county or place in this province in which such death, stroke, 
poisoning or hurt shall happen. 


Form of Indictment for Murder, 18 V., ¢. 92. 
County of The jurors for our lady the Queen upon their 
to wit. jake present, that A. B., on the day of 
in the year of our Lord one thousand eight hundred and at 

in the county of did feloniously, wilfully, and of his 
malice aforethought, kill and murder one C. D. 
See also title ‘“Hxecution.” 


6. Self-murder. 
A felo-de-se, or felon of himself, is a person who, being of 
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sound mind, and of the age of discretion, voluntary killeth 
himself.—8 Jnst. 54; 1H. H. 411. The offender herein 
incurs a forfeiture of goods and chattles, but not of lands; 
for no man can forfeit his land without an attainder by course 
of law.—3 Jnst. 54. He shall also be buried ignominiously 
in the highway, with a stake driven through his body.—4 
Bl. 190. This barbarous custom has however been abolished 
in England by statute 4 G. IV. 
For forms see post title ““Indictable Offences.” 


HORSES. 


The stealing of a horse is felony at common law, and by 
the 4 & 5 V., ¢. 25, § 29, is punishable at the discretion of 
the court by imprisonment at hard labour in the provincial 
penitentiary for any term not exceeding fourteen years nor 
less than (a) seven years, or to be imprisoned in any other 
prison or place of confinement for any term not exceeding 
two years. 

By 2&8 P.&M.,c¢. 7, and 31 E., c. 12, the keeper of 
every fair and market shall yearly appoint a certain special 
and open place where horses shall be sold in any fair or 
market overt; § 2, and shall appoint one or more persons to 
take toll there, and to keep the same place from ten in the 
forenoon till sunset. § 3. And the sale or exchange. in any 
fair or market overt, of any stolen horse shall not alter the 
property, unless the same shall be in the time of the said fair 
or market openly ridden, led, walked, driven, or kept stand- 
ing, for one hour together at least, between ten of the clock 
and sunset, in the open place of the fair or market wherein 
horses are commonly used to be sold, and not within any 
house, backside or other privy or secret place. § 4. Nor 
unless all the parties to the bargain shall come together, and 
bring the horse to the open place appointed for the toll-taker, 
or for the book-keeper, where no toll is due. § 5. Nor un- 
less such toll-taker, or (where no toll is paid) the book-keeper, 
or chief officer of the fair or market, shall take upon him 
perfect knowledge of the seller, and of his true christian 
name and surname and place of abode, and shall enter all 
the same down in a book to be kept for that purpose, or else 
that the seller shall bring to the toll-taker, or other officer 
aforesaid, one credible person that shall testify that he 
knoweth the seller, and his true name, surname, mystery and 
dwelling place, of him that so avoucheth his knowledge. § 
6. Nor unless he also cause to be entered the true price. 
§ 7. And also the colour, and one special mark at least. 


(a) Reduced to three years by the 6 V., c. 5, @ 2. 
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§ 8. And the buyer shall pay the toll if any is due, if not, 
then 1d. for the entry. § 9. Which done, the person enter- 
ing the same shall give to the buyer, requiring, and paying 
2d. for the same, a note in writing of all the contents of 
such entry, subscribed with his hand. § 10. Every person 
offending in any of the premises shall forfeit £5; half to the 
king and half to him that shall sue before the justices in 
sessions, or in any ordinary court of record; and the sale 
shall be void; and the owner may seize and take his horse 
again, or have an action. , 

And if any horse shall be stolén, and shall afterwards be 
sold in open market, and the sale shall be in conformity with 
the above provisions, yet, nevertheless, such sale, in six 
months after the felony done, shall not take away the 
owner’s property, so as claim be made in six months, where 
the horse shall be found, before the mayor, if in a town cor- 
porate, or else before a justice near the place where found, 
and so that proof be made before such magistrate in forty 
days next ensuing, by two witnesses, that the property in 
such horse was in the party claiming, and was stolen from 
him within six months next before such claim ; but the party 
from whom the same was stolen may at all times after, not- 
withstanding such sale, take again the said horse, on payment, 
or readiness to offer, to the party who hath possession, so 
much as he shall swear, before such magistrate, that he paid 
for the same. 

Where a horse was stolen from the plaintiff and bought 
by the defendant at public auction, but not in market overt, 
and the plaintiff afterwards seeing the horse took possession 
of it, and the defendant immediately retook it; held that the 
plaintiff had a right to retake it.—Bowman v. Yielding, 
Michs. 3 V., Cameron’s Digest, p. 82. 

See also title ‘‘ Cattle Running at large.” 
For forms see post title ‘‘ Indictable Offences.” 


HOUSE BREAKING. 
See “ Burglary.” 


HOUSE OF CORRECTION. 


*By the 50 G. IIL, c. 5, it is enacted, that until houses 
of correction shall be erected, the common gaol in each of 
the districts shall be a house of correction ; and that all idle 
and disorderly persons, rogues, vagabonds, and incorrigible 
rogues, or any persons by law subject to be committed to a 
house of correction, shall be committed to the said common 
gaols; any law or usage to the contrary notwithstanding. 

By 12 V., c. 81, § 41, the municipality of each county is 
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authorised to make by-laws for the’ erection, preservation, 
improvement or repair of a shire-hall, court-house, gaol, 
house of correction, $e. 

§ 68. The gaol, court-house, and house of correction of the » 
county within the limits or on the borders of which every such 
town shall be situate, shall be and continue to be the gaol, 
court house and house of correction of such town, as well as of 
such county: and the sheriff, gaoler and keeper of such county 
gaol and house of correction, shall be bound to receive and 
safely keep until duly discharged, all persons committed there- 
to by any competent power er authority of such town, 

§ 107 authorises the common council of any city also to 
make by-laws for (enter alia) establishing and providing OR 
a house of correction, &c. 


HOUSE OF INDUSTRY. 
*By stat. 7 W. IV., c. 24, § 1, it is enacted that at the court of 


general quarter sessions in each district, after the presentment 
of three successive grand juries recommending the same, it 
shall be the duty of the justices of the said district to procure 
plans and estimates for the erection of suitable buildings for 
the reception and employment of the poor and indigent, and of 
the idle and dissolute, and to procure and purchase a suitable 
site whereon to erect the same, and to contract for the erec- 
tion thereof, provided the expense shall not exceed £1000 ; 
and also to appoint five inspectors, who shall have the 
inspection and government of the said house, with full power 
to appoint a master, mistress, and needful assistance for the 
immediate care and oversight of the persons received into or 
employed in that house ; which inspectors, once every month, 
and at such other times as occasions may require, shall meet 
for the purpose of determining the best method of discharg- 
ing the duties of their office, and at such meeting shall have 
power to make orders and regulations for the government of 
said house, and to alter the same from time to time as expe- 
dient, and all such by-laws for the ordering and regulating 
the said house, and the affairs thereof, as may be necessary, 
the same not being repugnant to the laws-of the land. § 3. 
Any two justices, or inspectors, may commit to such house 
by writing under their hands and seals, to be employed and 
governed according to the rules, regulations, and orders of 
said house, any person or persons residing in the district, 
declared liable by this act to be sent thither. § 4. The 
persons so liable shall be poor and indigent persons, incapa- 
ble of supporting themselves; all persons able.of body to 

work and without any means of maintaining themselves, 
who refuse or neglect so to do; all persons living a lewd, 
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dissolute, vagrant life, or exercising no ordinary calling 
or lawful business, sufficient to gain or procure an honest 
living; all such as spend their time and property in public 
houses, to the neglect of their lawful calling. § 6. Inspec- 
tors to keep an account of the charges of erecting, keeping, 
upholding and maintaining such house, together with an 
account of all materials found and furnished, and the names 
of the persons received into such house, as well as those 
discharged therefrom, and of the earnings; one copy of 
which shall be presented to the justices of the peace of each 
district once in every year, or oftener when required by such 
justices in general quarter sessions assembled, and one copy 
to each branch of the legislature. § 6. All persons so com- 
mitted, if fit and able, shall be kept diligently employed in 
labour during his or her continuance there ; and in case the 
person so committed shall be idle, and not perform such 
reasonable task or labour as shall be assigned, or shall be 
stubborn, disobedient or disorderly, he, she, or they shall be 
punished according to the rules and regulations made for 
governing and punishing persons there committed. 

By 12 V. c. 80, so much of the Ist § of the *7 W. IV., c. 
24, as vests any powers granted thereby in the grand juries 
or magistrates in quarter sessions, or limits the expenditure, 
and the whole of the 2nd § of said act is repealed. 

By 12 V., c. 81, § 41, the municipal council of the county (a) 
is empowered to make by-laws for the erection, preservation, 
improvement or repair of a house of industry, and for the 
appointment of inspectors of the same, and other officers, 
and 

For the appointment of the inspectors of the county house 
of industry, and of such and so many officers as may be neces- 
sary for carrying into effect any of the provisions of this act, 
or of any other act of the legislature of the province of Upper 
Canada, the erection or maintenance of such houses of indus- 
try, or of any by-law or by-laws of the municipal council of 
such county respecting the same. 


ILLEGITIMATE CHILDREN. 


By *7 W. IV., c. 8, § 9, any person who shall furnish 
food, clothing, lodging or other necessaries, to any child who 
shall be born after the passing of this act not in lawful wed- 
lock, shall be entitled to maintain an action for the value 
thereof against the father of such illegitimate child; pro- 
vided such illegitimate child shall have been a minor at the 


(2) 9 107 of this act also authorises the common council of any city to 
establish and provide for a house of industry. 
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time of such necessaries found, and shall not have been then 
residing with his or her reputed father, and maintained by 
him as a member of his family; and provided also, that 
where the person suing for the value of such necessaries 
shall be the mother of such child, or any person to whom 
the mother has become accountable for such necessaries, 
then the fact of the defendant being the father of such child 
must be proved by other testimony than that of the mother ; 
and provided also, that no action shall be sustained under 
this act unless it shall be shown upon the trial thereof, that 
while the mother of such child was pregnant, or within six 
months after the birth of her child, she did voluntarily make 
an affidavit in writing, before some one of his Majesty’s 
justices of the peace for the district in which she shall be 
residing, declaring that the person who may be afterwards 
charged in such action is really the father of such child, and 
unless she has deposited such affidavit, within the time afore- 
said, in the office of the clerk of the peace, there to remain 
filed. 
See also titles ‘‘Bastard’’—“‘Concealing Birth.” 


INDECENCY. 


All open and gross indecency is a misdemeanor at com- 
mon law, and is indictable, not only as a nuisance to the 
rest of the community, but being injurious to public morals. 
—2 Str. 790; 4 Bl. Com. 65. It is an indictable offence 
for a man to undress himself on the beach and bathe himself 
near inhabited houses.—R. v. Crumden, 2 Camp. 89. This 
offence is punishable by fine or imprisonment, or both. 


Indictment against a man, for publicly exposing his naked 
person. (Archbold.) 


PROVINCE OF CANADA. 
County of The jurors of our lady the Queen upon their 
to wit. oath present, that J. S., late of the township 
of , In the county of , labourer, being a scandalous and 
evil disposed person, and devising, contriving and intending 
the morals of divers liege subjects of our Jady the Queen to 
debauch and corrupt, on the day of ,in the year of the 
reign of our sovereign lady Victoria, at the township aforesaid, 
on a certain public and common highway there situate, in the 
view of divers liege subjects of our said lady the Queen, then 
and there being, and within sight and view of divers other liege 
subjects, through and on the said highway, then and there 
passing and re-passing, unlawfully, wickedly and scandalously 
did expose to the view of the said persons so present and so 
passing and re-passing as aforesaid, the body and person of him 
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the said J. S. naked and uncovered, for a long space of time, 
to-wit, for the space of one hour, to the great scandal of the 
said liege subjects of our lady the Queen, to the manifest cor- 
ruption of their morals, in contempt of our said lady the Queen 
and her laws, to the evil example of all others in the like case 
offending, and against the peace of our lady the Queen, her 
crown and dignity. 


INDIANS. 


By imperial statute 43 G. III., c. 158, all offences, com- 
mitted within anfof the Indian territories, not within the 
limits of this province, or of the United States, shall be 
tried in the same manner, and subject to the same punish- 
ment as if the same had been committed within this province. 

(a) *By 8 V., c. 18, § 1, it shall not be lawful for any 
persons to sell, barter, exchange or give to any Indian man, 
woman or child, within this province, any kind of spirituous 
liquors in any manner or way, or to cause or procure the 
same to be done for any purpose whatever, (§ 2) under a 
penalty not exceeding £20, to be recovered before any one 
justice upon the testimony of one or more credible witnesses, 
one moiety to be paid to the informer and the other moiety 
to be collected in the same manner as fines and penalties 
collected under the act for the summary punishment of petty 
trespasses, (b) and to be applied for the improvement of the 
roads through the section of the country where the offence is 
committed. No penalty to be incurred by the furnishing 
to any Indian any spirituous liquors by or under the direc- 
tion of a medical man, in case of sickness. 

By 13 &14 V., ¢. 74,§ 8. No confession of judgment 
shall be taken from any Indian, unless such Indian be seised 
in fee simple in his own right of real estate, and shall be 
assessed in respect thereof to £25 or upwards. § 4. No 
taxes or assessments to be levied on Indian lands. § 5. 
Statute labour by Indians to be performed on Indian lands 
only. § 6. If any person shall sell, barter, exchange or 
give any spirituous liquors to any Indian man, woman or 
child, or cause the same to be done, he shall be guilty of 
misdemeanor, and, on conviction, be fined at the discretion 
of the court not exceeding £5, and shall also forfeit £1 ds. 
for every such offence, to be recovered in any court of com- 
petent jurisdiction with costs, one mozety to go to the infor- 


(a) Quere—whether this statute is not superseded by the next statute 
cited, 13 & 14 V., c. 74, which contains similar prohibitions, but reduces 
the maximum of the penalty to £5, and makes the offence a misdemeanor and 
punishable by indictment, and not by summary conviction. esl 

(d) *4 W., IV., ¢. 4. 
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mer, the other to her Majesty, for the benefit of the Indians. 
No such penalty to be incurred for liquor furnished to any 
Indian in case of sickness, either by or under medical direc- 
tion. § 7. Pawn not to be taken from Indians for liquor: 
such pawn if taken may be recovered by the Indian with 
costs in any court of competent jurisdiction. § 8: Indian 
presents or property acquired in a certain way not hiable to 
distress or seizure for any matter or cause whatsoever. 

By 20 V., c. 26, entitled an act to encourage the gradual 
civilization of the Indian tribes in this province, and to 
amend the laws respecting Indians, various provisions are 
therein made for effectuating the purposes of the act, to 
which the reader feeling interested on the subject, is re- 
ferred. 


INDIAN LANDS. 


By *2 V., c. 15, reciting, whereas the lands appropriated 
for the residence of certain Indian tribes in this province, as 
well as the unsurveyed lands, and lands of the crown un- 
granted and not under location, or sold or held by virtue of 
any lease or license of occupation, have from time to time 
been taken possession of by persons having no lawful right 
or authority so to do; and whereas the said lands have also 
been from time to time unlawfully entered upon, and the 
timber, trees, stone and soil removed therefrom, and other 
injuries committed thereon; and whereas it is necessary to 
provide by law for the summary removal of persons unlaw- 
fully occupying the said lands, as also to protect the same 
from future trespass and injury; be it therefore enacted, 
that it shall be lawful for the Lieutenant-Governor, Xc., from 
time to time to appoint two or more commissioners under the 
great seal of the province, to receive information and inquire 
into any complaint that may be made to them against any 
person ilegally possessing himself of any of the aforesaid 
lands, for the cession of which to her Majesty no agreement 
hath been made with the tribes occupying the same and who 
may claim title thereto, and also to inquire into any com- 
plaint against any person for having unlawfully cut down or 
removed any timber, trees, stone or soil on such lands, or for 
having done any other wilful and unlawful injury thereon. 
§ 2. If such commissioners find upon investigation any person 
is unlawfully in possession, it shall be lawful for them to give 
notice to such person to remove from the occupation of such 
lands within thirty days, and in case of neglect, the com- 
missioners or any one of them may issue a warrant directed 
to the sheriff, commanding him to eject the person named in 
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such warrant. § 8. Andif any person after removal shall 
return and unlawfully resume the occupation thereof, the 
commissioners or any one of them, upon complaint and 
proof, may order such person to be committed to the common 
gaol for a term not exceeding thirty days, and pay a fine to 
her Majesty not exceeding £20. § 4. Any person unlaw- 
fully cutting down or removing any timber or trees, or 
quarrying or removing stone or other materials aforesaid, 
shall be hable to pay a fine not exceeding £20, and in 
default be committed for a period not exceeding three 
months. § 5. Commissioners may order timber cut down or 
stone quarried, but not removed, to be seized and sold accor- 
ding to instructions from the Lieutenant-Governor. § 6. 
May summon witnesses. § 7. Moneys and fines collected 
under this act to be paid to the Receiver-General for the 
benefit of the Indians. § 8. The accused party to be first 
summoned. §.9. Sheriffs and gaolers bound to execute com- 
missioners’ warrants § 10. Commissioners entitled to the 
same protection as justices of the peace. § 11. Appeal to 
the Vice-Chancellor. 

By 18 & 14 V., c. 74, § 1. No purchase or contract for 
the sale of land, made of or with Indians, shall be valid, 
unless under government authority. § 2. Any person with- 
out such authority or consent, who shall purchase or lease 
any lands from Indians, or make any contract with them for 
or concerning any such lands, or shall in any manner give, 
sell, demise or convey or otherwise dispose of any such lands 
or any interest therein, or offer to do so, or shall enter on 
or take possession of or settle on any such lands, under 
colour of any right or interest in consequence of any such 
purchase or contract, unless with such consent as aforesaid, 
shall be deemed guilty ofa mzsdemeanor, and, on conviction, 
liable to a fine of £200, and further fine and punishment, at 
the discretion of the court. 

§ 9. Commissioners appointed under this act, and super- 
intendents to be justices of the peace within the county 
where resident or employed. § 10. None but Indians or 
those intermarried with them to reside on Indian Jands« and 
if any person or persons other than Indians or those inter- 
married with them, shall, without license of the said com- 
missioners, settle, reside upon or occupy any such lands, 
roads or allowances for roads, it shall be the duty of the 
commissioners upon complaint made, and due proof, to issue 
their or hig warrant, directed to the sheriff of the county, 
commanding him to remove such settlers. The above and 
the next following provision to extend to such Indian lands 
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only as the Governor by proclamation shall designate. § 11. 
If any person so removed shall return and settle, the com- 
missioner shall by warrant to the sheriff command him or 
them to be arrested and committed to the common gaol, for 
a period not exceeding 30 days. § 12. Any person without 
license cutting any timber on such Indian lands, or remov- 
ing any stone or soil, shall forfeit and pay £5 for every tree, 
and for every sapling, shrub, underwood or timber under the 
value of 5s., the sum of one pound; if over 5s., then the sum 
of £5; and for removing any stone or soil £5; to be imposed 
and recovered by the commissioners by distress and sale of 
the goods of the party fined, or the said commissioners may 
without proceeding by distress and sale, upon the non-pay- 
ment of the fine, order the party to be imprisoned in the 
common gaol for a period not exceeding thirty days, when 
the fine shall not exceed £5, or three calendar months when 
it does. § 13. If the offenders’ names are unknown, they 
may be described in any order, warrant, &c., in any manner 
by which he, she or they may be capable of being identified. 
§ 14. Sheriffs and gaolers, &c., bound to obey process from 
the commissioners, and to aid and assist on requisition. 


INDICTMENT. 


(a) The venue must appear in the margin, and be laid in the 
county where the offence was committed. The exceptions to 
this rule are provided for by the 4 & 5 V., c. 24,§ 40, which 
enacts that where any felony or misdemeanor shall be commit- 
ted on the boundary or boundaries of two or more districts 
or counties, or within the distance of five hundred yards of 
any such boundary or boundaries, or shall. be begun in one 
district or county and completed in another, the same may be 
tried in any of the said districts or counties, as if wholly 
committed therein. §41. Offences committed on any person 
or in respect of any property in or upon any coach, waggon, 
cart or other carriage employed in any journey, or on board 
any vessel employed in any voyage or journey upon any 
navigable river, canal or inland navigation, may be prosecuted 
in any district or county which shall have been passed in the 
course of such journey or voyage; and where the side, centre 
or other part of any such river, canal or navigation shall con- 
stitute the boundary of any two districts or counties, such 
prosecution may be had in either of such districts or counties. 

Every indictment must have a precise and sufficient cer- 
tainty, otherwise the defendant may demur, move in arrest 


(a) See also Criminal Law Amendment Act, 18 V., c. 92. 
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of judgment, or bring a writ of error (a).—R. v. Mason, 2 
7. R. 581. It should state the facts, circumstances, and 
intent with which the act is committed, with the time and 
place, without any repugnancy, or uncertainty, and in terms 
direct and positive. No part of the indictment must contain 
any abbreviation, or express any number or date in figures. 
—2 Hale, 170; 4G. IL, ¢.26; 6G. IL, ¢. 6. The only 
exception is the case of forgery, libel, and sending a threat- 
ning letter, in either of these cases,.a fac-simile (0) of the in- 
strument.—W. v. Mason, 1 Hast. 180. The christian and 
surname of the defendant must be stated, with his addition, 
state and degree, and the plage where he is known. If it be 
doubtful which of two names is his real surname, he may be 
described with an alias dictus, as George Jackson, otherwise 
called George Johnson. Where the prisoner’s name is not 
known, and he refuses to discover it, he may be then described 
as a person whose name is to the jurors unknown, but who is 
personally brought before the jurors by the keeper of the 
prisoner.—fuss. ¢ Ry. The addition should be given after 
the first name, and not after the alias dictus.—2 Inst. 699 ; 
though this defect’is cured by the defendant pleading to the 
indictment.—1 Leach, 420. 

In indictments for felony, if the property be stolen out of 
possession of a bazlee, it may be described as the property 
either of the bailor or bailee—2 Hale, 181; therefore goods 
entrusted to a carrier, a tailor, or a laundress, may be laid 
as the property of the person to whom they are so entrusted 
or of the real owner, at the option of the prosecutor.—2 
Hale, 181; 1 Leach, 356. 

Clothes or other necessaries furnished by a father to his 
child may be laid to be the property of the father, if the 
child be of tender age—2 Hast. P. C.654; but where the 
child is old enough to acquire property, they must then be 
laid to be the property of the child; where the goods are 
stolen from a married woman they must be laid to be the 
property of her husband ; and the goods of a deceased person 
must be laid as the property of his executor or administrator ; 
of a corporation, as the property of the corporation in their 
corporate name.—2 Mast. P. C. 1059. | 

And by 4 & 5 V., c. 24, § 42, in indictments it shall be 
sufficient to state partnership property to belong to one or 
more of the partners. § 43. And with respect to any church 
or place of religious worship, bridge, or other public build- 
ing, canal, &¢., or any subdivision thereof, it shall not be 


a) But see post Criminal Law Amendment Act, 18 V., c. 92. 
6) Unnecessary now under the above statute. 
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necessary to state the same as the property of any person. 
§ 44. Property under turnpike trusts may be laid as the pro- 
perty of the trustees or commissioners, without naming them. 

By 4&5 V.,¢. 25, § 68, offenders may be indicted where 
the abe Seca shall be found, although stolen elsewhere, and 
so with regard to receivers. 

Where the party injured is unknown, or does not come for- 
ward, he may be described as “a certain person to the jurors 
unknown.” —2 fale, 181; but if it appear in evidence that 
his name is known, the defendant will be acquitted.—2 Hast. 
PMO NOD LNT BAe 

The time stated should be a day certain, that is, the day 
of the month and year upon which the act is alleged to have 
been committed ; the year of the king’s reign is usually stated, 
but the year of our Lord is equally good. <A mistake in the 
day and year will not in general vitiate the indictment—1L Salk. 
287; but upon some occasions the time is material, as in 
the case of murder, when the indictment must lay the time 
of the death within a year and a day of the mortal stroke.— 
Fost. 249; 4 Bl. Com. 306. So inan indictment for bigamy, 
it is necessary to state, with correctness, the time of the 
second marriage and to aver that the first wife was alive 
at the time; the dates of all instruments must likewise 
be truly stated, the place at which the alleged offence was 
committed must also be stated; but though the place should 
be laid with certainty in statement, it is not necessary to be 
laid according to the truth, and a variance in this respect 
will not be material, provided the place proved be within the 
district, except where the place stated is matter of local de- 
scription, as in describing the situation, of a house in the 
case of burglary or arson. 

An indictment for stopping up the king’s highway must 
shew what particular part was stopped up.—Show. 389. In 
larceny of, written instruments it is sufficient to describe 
them in a general manner, as ‘‘one bank note for the pay- 
ment of £5, and of the value of £5.”—2 Hast. P. C. 602, 
777. And in an indictment for embezzling several bank 
notes, it 1s sufficient to describe them as ‘‘ nine bank notes, 
for the payment of divers sums of money, amounting in the 
whole to £9,” without specifying the amount of each parti- 
cular note. (a 1) —R. v. Johnson, 3 M. & S. 589. 

With respect to personal chattels, they must be described 
with certainty and by the names ‘usually appropriated to 
them, and the number and value of each species or kinds of 


(zc) But now by 18 V., c. 92, 2 , it is sufficient to describe a bank note 
as ‘*money’” without any specific description. 
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goods, as “one watch of the value of 20s., or one sheep of 
the price of 20s.”; if “twenty wethers and ewes’’ were 
stated the indictment would be bad for uncertainty, as it 
should specify how many of each.—2 Hale, 182, 188. 
Where any ive animal is mentioned in an indictment, and 
it turns out to have been dead when stolen, the defendant 
must be acquitted.—R. v. Holloway, 1 C. §¢ P. 128; R. v. 
Hdwards, k. & R.497. Money is described as so many pieces 
of the current gold or silver coin of this province, called 
sovereigns or shillings, as the case may be. A variance in 
the number of articles or in their value is immaterial, if the 
value proved be sufficient to constitute the offence in law; 
so if there be ten different species of goods enumerated, and 
the prosecutor prove a larceny of any one or more of a suth- 
cient value, it will support the indictment, though he fail in 
his proof of the rest. 

The indictment is bad for uncertainty, if it charge the 
defendant in the disjunctive with one or the other of two of- 
fences—as that he murdered, or caused to be murdered ; 
that he forged, or caused to be forged.—2 Haw., ¢. 25, § 
58. Or if it charge him in the disjunctive—as that, being 
the servant or deputy of A. B., he embezzled certain pro- 
perty.—2 Rd. Rep. 268. | 

The indictment must not in any one count charge the de- 
fendant with having committed two or more offences ; but it 
seems that a defendant may be indicted for the battery of 
two or more persons in the same count, if committed at the 
same time.—2 Burr. 994. The court will, in general, upon 
application, quash an indictment for duplicity ; but 1t seems 
doubtful whether it can be taken advantage of in arrest of 
judgment, or by writ of error. 

Where one part of the indictment is repugnant to another, 
the whole is void—as, when the indictment charges the pri- 
soner with forging a bond, by which J. 8. was bound ; for 
this fact would be impossible, if the instrument were forged. 
—2 Haw., ¢. 25, § 62. 

But in all cases where any fact or circumstance is stated 
in an indictment, which is not a necessary ingredient in the 
offence, it may be rejected as surplusage, and need not be 
proved; and if there be any defect in the mode of stating 
such matter, it will not vitiate the indictment.—4 Co. 41 a; 
5 Co. 121; R. v. Howarthe, 8 Str. 26. 

All indictments for offences at common law must conclude, 
‘against the peace of our said lady the Queen,’ [or the late 
king, ] as the case may be; and an indictment for an offence 
at common law concluding ‘‘against the form of the statute,” 
would be bad. 
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Where a statute creates an offence, or makes an offence at 
common law one of a higher nature—as where a misdemea- 
nor is made felony—the indictment must conclude ‘ against 
the form of the statute.” 

Where several persons actually join in the commission of 
the same felony, they may be indicted either joently or sepa- 
rately.—2 Hale., 173. But where the offence is in its na- 
ture several and distinct, each defendant must then be 
indicted separately. 

The consequence of a misjoinder of several defendants is, 
that application may be made to the court to quash the in- 
dictment.—R. v. Kingston, 8 Hast. 41. 

The same defendant, also, ought not to be charged with 
different felonies, in different counts of an indictment—as a 
murder in one count, and a stmple larceny in another ; or a 
burglary, in the house of A. in one count, and a burglary in 
the house of B.in another. In the first case the objection 
is fatal on arrest of judgment, or in error, because the judg- 
ment is different for the two offences. In the last case, if 
the objection is made before the defendant has pleaded, or 
the jury are charged, the judge may in his discretion quash 
the indictment; and though it be not made till after the 
jury are charged, the prosecutor may still be put to his 
election for which offence be will proceed. But this last 
misjoinder is no ground to arrest the judgment, the offence 
being of the same species, and for which the judgment is 
precisely the same. 

The same felony, however, may be charged in different 
ways in several counts, in order to meet the facts of the case 
as they may come out in evidence—thus: if it be doubtful 
whether the house in which a burglary is committed belongs 
to A. or B., it may be stated in one count to be the house of 
A., and in another count the house of B.; and the like in 
an indictment for a larceny of goods, where it is doubtful 
whose property they are.—2 B. ¢ P. 508. And by 4 & 5 
V., c. 25, § 40, ‘distinct acts of embezzlement may be charged 
in the same indictment. 

In misdemeanors, it is no objection to an indictment, that 
it contains several charges, provided the judgment is the 
same.—d 7. R. 98,106; 8 Hast. 46; 2 Burr. 984; R. v. 
Jones, 2 Camp. 131. 

By the 4 & 5 V., ¢. 24, § 45, no indictment shall abate by 
reason of any dilatory plea, but may be amended instanter. 
§ 46. Indictments not to be vitiated after verdict, or other- 
wise, for omission of the words ‘‘as appears by the record,” 
or of the words “with force and arms,” “ against the peace, 
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nor for the insertion of the words “ against the form of the 
statute,’ instead of “statutes,” or vice versa: nor for the 
wrong designation of any party mentioned in the indictment ; 
nor for omitting to state the time when offence committed,. 
in any case where the time is not of the essence of the 
offence, nor for stating the time imperfectly ; nor for stating 
the offence to have been committed on a day subsequent to 
the finding of the indictment, or on an impossible day, nor 
for defect in the anterior proceedings. 

And by the 12 V., c. 21, § 1, in an indictment for steal- 
ing, a count may be inserted for receiving, and vice versa ; 
and the. prosecutor shall not be put to his election, but the 
jury may find a verdict on either count; and if an indict- 
ment be preferred. against two or more persons, the jury may 
find all or any of such persons guilty, either of stealing or 
receiving; or find one or more guilty of stealing, and the 
other or others of receiving. § 2. The Court of Queen’s 
Bench, or of Oyer and Terminer and General Gaol Delivery, 
may cause an indictment to be amended in respect of any 
variance between a written or printed matter produced in 
evidence, and the recital thereof in the indictment. 

See also 10 & 11 V.c. 9,.§.19; 18.V., ¢. 92, § T, 8—sub- 
ject, Forgery; 12 V. ¢. 20, § 83—subject, Arson. 

By the, Criminal. Law Amendment. Act, 18 V.,.¢. 92, 
various provisions are made on. the subject of indictments. 
Under § 1, the court. may order any indictment. to be 
amended upon trial, when any variance appears between the 
statement in the indictment and the evidence not. material to 
the merits of the case, and the amendment is not. prejudicial 
to the defendant. § 5. Indictments except in cases of high- 
treason and murder need not be on parchment. §.6. In indict- 
ments for murder or manslaughter, the particular manner in 
which the death was caused need not be stated. §)7. In indict- 
ments for forging, uttering, stealing, embezzling, destroying 
or concealing, or obtaining by false pretences, any instru- 
ment, a copy or fac simile thereof need not be set out. § 8. 
And so for engraving or making any instrument, matter, 
or thing, or using or having the unlawfui possession of any 
plate or other material upon which the same has been 
engraved. § 9. And in all other cases, a general designa- 
tion without a fac simile copy will be sufficient. § 10. In 
indictments for forging, &c., it shall be sufficient to allege 
‘‘intent to defraud,’ without naming any particular person. 
§ 12. And in any indictment for obtaining or attempting. 
to obtain property by false pretences, it shall be sufficient. 
to state that the defendant did so by false pretences, 
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without stating further particulars. § 18. Any number 
of accessories to any felony, or receiving, may be charged 
with the substantive felony, notwithstanding the principal 
felon shall not be included in the indictment. § 20. In any 
indictment relating to money or bank notes, it shall be suffi- 
cient to describe both as “‘money.” § 21. In indictments 
for perjury it shall be sufficient to set forth the substance of 
the offence, by what court, or before whom the oath, &c., was 
taken, without setting forth the whole documerft. § 24. No 
venue need be stated in the body of an indictment. § 26. 
Matters unnecessary to be proved need not be averred. 
26. Every objection to an indictment for any formal defects 
shall be by demurrer, or motion to quash, before the jury are 
sworn: and the court, if it think proper, may immediately 
order the indictment to be amended. § 46. Provides that 
indictments may be in the forms annexed to the act. The 
forms given are for ‘simple larceny,” ‘‘ false pretences,’’ 
‘embezzlement,’ “‘stealing money,’ ‘murder,’ ‘‘ man- 
slaughter,’’ “‘ perjury,”’ ‘“‘subornation of perjury.” 


Of the Finding by the Grand Jury. 


The names of all witnesses who are to be examined before 
the grand jury, should be indorsed on the bill of indictment, 
and formerly it was necessary that the witnesses should be 
previously sworn by the officer of the court. But now by 
20 V., c. 4, witnesses need not be sworn in open court, but 
may be sworn before the grand jury, their names being 
first endorsed on the bill of indictment. The evidence 
is gone through by the grand jury in the order in 
which the names of the witnesses appear on the back 
of the bill; and if a majority of the grand jury, consist- 
ing of twelve at least, agree in thinking that there is 
sufficient evidence to put the defendant on his trial, they 
endorse on the bill of indictment ‘‘a true bill; but if the 
majority think there is not sufficient evidence, or if the 
majority (if a number less than twelve) should even think 
there is, then the words ‘‘no bill”’ are endorsed. The bill 
of indictment is then returned publicly into court by the 
foreman of the grand jury; and if the indictment is found 
(for it is previously in law only termed a bill), the prisoner is 
arraigned in due course and put upon his trial. 

The grand jury may insist upon the same strictness of proof 
as is required on the trial, though it is not usual to do so, nor 
to weigh the evidence with that degree of scrutiny with which 
it is afterwards sifted by the judge and jury. They are to 
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hear evidence only on behalf of the prosecution; for the 
finding of an indictment is merely in the nature of an inquiry 
or accusation, which is afterwards to be tried and determined: 
and their duty in this respect, is solely to enquire upon 
their oaths, whether there be sufficient cause to call upon 
the party to answer it; they are therefore not to try the 
prisoner, but merely to determine whether the evidence 
against him is of such a nature as to to render necessary a 
more formal investigation into the fact of his innocence or 
his guilt ; but they ought, nevertheless, to be thoroughly per- 
suaded of the truth of the indictment, as far as their evidence 
goes, and not to rest satisfied merely with remote probabilities, 
a doctrine that Blackstone rightly observes might be applied 
to very oppressive purposes.—4 Bl. Com. 303. 

Where there is only one count in the indictment, the 
grand jury cannot find “a true bill” as to part, and “ not a 
true bell’ as to the other part; for they ought to find the 
whole or nothing.—l Haw. c. 64, § 40; 2 Id. ¢. 25, § 2. 
But where the indictment contains two counts, as one for a 
riot, and one for an assault, they may then return “ a@ true 
bill’’ as to one count, and zgnoramus as to the other.—R. »v. 
Fieldhouse, Cowp. 335. But where the evidence bears upon 
all the counts, and the offence is only stated in a different 
form, it is better to find the whole bill, than to elect one 
count and ignore the others, since it is possible that the 
prosecution upon trial might fail upon the one so elected, and 
might have succeeded upon one of those ignored. When a 
bill is thrown out by the grand jury, it cannot again be pre- 
ferred to the same jury during the same assizes or sessions ; 
but it may be preferred at the next asSizes or sessions, 
if the prosecutor is not prevented by any lapse of time 
limited for the prosecution. It is improper to prefer two 
bills at the same time for the same offence, before the grand 
jury, that is to say, one bill treating the offence as a felony, 
and the other as a misdemeanor: but after a bill for felony 
has been returned ‘‘ no ball” by the grand jury, it would not 
be improper, if the facts warranted such a course, to prefer 
another bill before the same grand jury, for a misdemeanor ; 
as for instance, if a bill of indictment be preferred for rape, 
and ignored, another may very properly, and perhaps suc- 
cessfully, be preferred for the misdemeanor, VlzZ., an assault 
with intent to commit a rape. 


Of granting a Copy of the Indictment. 
In cases of high treason, the prisoner is, by virtue of the 


7 Anne, c. 21, entitled to a copy of the indictment, with a 
list of the witnesses and jurors, ten days before the trial. 
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And by *6 W. IV., c. 44, § 2, the prisoner is entitled to 
a copy of the indictment whether for felony, or misdemeanor, 
on payment of certain charges, viz., 9d. per folio of 100 
words. 


INDICTABLE OFFENCES. 


All felonies and misdemeanors, whether at common law or 
by statute, are indictable offences, and as such triable at the 
sessions or the assizes according to the enormity of the of- 
fence. All felonies, such as murder, manslaughter, rape, 
burglary, arson and the like can only be tried at the assizes. 
But simple larcenies and misdemeanors (perjury excepted) 
may be tried at the sessions, or im the recorder’s court of 
any city where the offence is committed. 

With respect to the forms and mode of procedure upon 
indictable offences, see ‘‘ Indictable Offences,’ under the 
head of ‘‘ Justices of the Peace.” 


INDIGENT DEBTORS. 


*By li G. IV., ¢. 4, it is enacted, that it shall not be 
lawful for the sheriff or other officer to seize in execution the 
necessary wearing apparel of the debtor or debtors, or his, 
her or their family ; nor the bed or bedding in actual use 
by the family. 

By 20 V., ¢. 57, § 28, a similar provision is made, with 
the addition of ‘‘ one stove and cooking utensils, also tools 
and implements of trade to the value of £15. 

By the 19 V., c. 43, § 808, the wearing apparel of any 
debtor in execution, and that of his family, their beds and 
bedding, household utensils to the value of £10 in the whole, 
and his tools and implements of trade to the like amount, 
are protected from subsequent execution. 


INDUSTRIAL FARMS. 


By 12 V., c. 81, § 139, the municipal corporation of any 
town or city is authorised to purchase and hold landed pro- 
perty beyond the limits of such municipality, for the purpose 
of an industrial farm for such town or city; which farm, 
with all the buildings, &c., shall, with regard to jurisdiction 
only, be deemed and taken to be within such limits and ju- 
risdiction. § 140. And the mayor, recorder, police magis- 
trate, or any two aldermen or justices of the peace for only 
such town or city, may commit to hard labour at, or send to 
such industrial farm, under such regulations as shall be es- 
tablished, any description of persons as may, by the by-laws 
of such town or city, be declared expedient or necessary. 
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INFANTS. 


An infant (or minor) in law, is any one who is under the 
age of 21 years. But with respect to criminal offences, the 
law considers the age of 14 years the age of discretion, and 
that any one above that age has a sufficient knowledge of 
right and wrong to be criminally answerable for his actions. 
An infant under 14, is presumed by law to be incapable of 
committing a rape-—1 Wale, 630. With respect to the 
competency of an infant to be a witness, the old rule was, 
that none could be admitted under 9 years of age; but a 
more reasonable rule has since been adopted; and it is now 
settled that their admissibility depends on the understanding 
of the child, and the notion it has of the danger and impiety 
of falsehood, and that this must be collected from the child’s 
answers to questions propounded by the court.—1 Hast. P. 
C. 442: 1 Wale, 302. 

By 12 V., ¢. 72, the real estate of any infant may be 
sold by order of the Court of Chancery. 

By 18 V., c. 126, § 1, any of the superior courts of law 
or equity, or any judge thereof upon the petition of the 
mother of any infant, in the sole custody or control of the — 
father, or of any person by his authority, or of any guardian 
may make order for the access of the petitioner to such infant, 
at such times and under such regulations as such court or 
judge shall think convenient and just; and if such infant be 
under the age of twelve years, to make order for the delivery 
of such infant to the petitioner, to remain in her care and 
custody until such infant shall attain that age, subject to 
such regulations as the court or judge shall direct ; and also 
to make order for the maintenance of such infant by the 
father, or out of the infant’s estate, as such court or judge 
shall think just and reasonable. § 4. No such order to be 
made in favour of any mother against whom adultery shall 
be established by judgment in an action for criminal conver- 
sation at the suit of her husband. 


See also ante title ** Guardians.”’ 


INFORMATION. 


An information, in its confined sense, is a complaint exhi- 
bited before one or more justices of the peace, upon oath or 
otherwise, which the defendant is summoned to answer, or 
upon which a warrant issues to apprehend him: in its more 
enlarged and comprehensive sense, it is an accusation or 
complaint exhibited against a person for some criminal of- 
fence, either against the king or against a private person, 
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which, from its enormity, the public good requires to be im- 
mediately restrained ; and it differs only from an indictment 
in this particular, viz., that the latter is an accusation found- 
ed on the oath of twelve men, whereas, an information is 
only an allegation of the officer who exhibits it. 

Informations at the suit of the king are filed by the attor- 
ney general, ex-officio, and without any previous application 
to the court for a rule to file the same, and these are pro- 
perly the king’s own suits. But in those at the relation of 
private persons, the king is only the nominal prosecutor, and 
none such could be filed without a rule on the person com- 
plained of, to shew cause to the contrary; which rule is 
never granted but upon motion made in open court, and an 
affidavit of the facts in relation to the charge of complaint. 

When justices of the peace act uprightly, though they mis- 
take the law, the court will not grant an information against 
them—1 7. &. 653; but the party will be left to the ordi- 
nary remedy by indictment or action; nor for an improper 
conviction, unless the party complaining make an exculpatory 
affidavit, denying the charge.—3 7. Ff. 388. 

Information will be granted against a justice, for convict- 
ing a person without a previous summons.—St¢r., 677. 

A criminal information may be moved for against magis- 
trates, for misconduct in their office, in the second term after 
offence commited, there being no assize intervening—13 JH. 
A. 270; but the application must be made sufficiently early 
in the second term to give the defendants an opportunity of 
shewing cause against it in the same term.—13 LH. 322. 
And the court will grant a rule nesz for a criminal information 
against a justice, fur malpractices during the term; but not 
for misconduct before the term.—7 7. R. 80. 

Compounding informations, on penal statutes, is an offence 
punishable by 18 Eliz. c. 5, which enacts, that any person 
informing under pretence of any penal law, who shall make 
any composition without leave of the court, or take any 
money or promise from the defendant to excuse him, shall 
forfeit £10, and shall stand two hours in the pillory, and be 
disabled in future to sue on any popular or penal statute.—2 
Haw, B.C. 0,520. 

By the Summary Convictions Act 16 V., c. 178, § 6, it is 
enacted that in all cases of complaint upon which a justice or 
justices make an order for the payment of money or other- 
wise, such complaint shall be in writing and on oath, unless 
otherwise enacted by any statute upon which complaint is 
framed. 

§ 7. Any variance between the information and evidence 


RUNS ANT Kiiw=Keepers. 415 


as to the place or act charged shall not be material, provided 
the offence is proved to have been committed within the 
jurisdiction of the justice; and if any variance between the 
information and evidence shall appear to the justice present 
and acting at the hearing to be such that the party charged 
may have been deceived or misled, he may adjourn the hear- 
ing upon such terms as he may think fit, and in the meantime 
commit or bail the defendant. 

§ 9. Every complaint upon which a justice shall be au- 
thorised by law to make an order, and every information for 
every offence punishable by summary conviction (unless 
except by some particular act) shall be laid on oath ; and in 
all cases where the justice or justices receiving the same shall 
issue a warrant in the first instance against the defendant : 
and in every case where a warrant shall be issued in the first 
instance, the matter of such information shall be substantiated 
by the oath or affirmation of the informant, or by some 
witness or witnesses on his behalf before any such warrant 
shall be issued: and shall be for one matter of complaint only 
and not for two or more matters of complaint, and for one 
offence only, and not two or more offences, and such complaint 
or information may be made by the complainant in person, 
or by his counsel or attorney. 

§ 10. In all cases where no time is limited for making such 
complaint in the act relating thereto, it shall be made within 
siz calendar months after the offence committed. 

§ 25. In all cases of summary proceedings before justices 
out of sessions one justice may receive the information and 
grant the summons or warrant to appear before two or more 
justices where required by the statute: and issue summons 
to witnesses to appear and give evidence in like manner. (a) 


For a general form of information upon oath, see titles 
“ Summary Conviction” “* Indictable Offences.” 


INNS AND INN-KEEPERS. 


Detaining Goods for the Reckoning. 


It is said an inn-keeper may detain the horse of any guest 
for his feed, till payment.—Bac. Abr. Inns. But a horse 
committed to an inn-keeper, may be detained only for his 
own meat, and not for the meat of his guest, or of any other 
horse.—J0. ; Bulst. 207. An inkeeper that detains a horse 
for his meat cannot use him.—Bace. Abr. Inns. 


(a) The like provision is contained in the Baw EV 0.46 2: 
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Goods of a Guest Stolen out of an Inn. 


An innkeeper is answerable for those things which are 
stolen within the inn, though not delivered to him to keep, 
and though he was not acquainted that the guests brought 
the goods to the inn; for it shall be intended to be through 
his negligence, or occasioned by the fault of him or his 
servants.—8 Co., Caley’s case. So, if he puts a horse to 
pasture without the direction of his guest, and the horse is 
stolen, he must make satisfaction ; but otherwise, if with 
his direction.—Jld. In like manner, if an inn-keeper bids 
his guest take the key of his chamber and lock the door, and 
tells him that he will not take charge of the goods, yet if 
they are stolen, he shall be answerable, because he is charged 
by law for all things which come to his inn, and-he cannot 
discharge himself by such or the hke words.—Dalt. c. 56. 
A person is a guest who merely leaves his horse at an inn, 
as much as if he had stayed himself, because the horse must 
be fed, by which the inn-keeper has gain; otherwise, if he 
had left a trunk or a dead thing.—1 Salk. 388. 


Granting of Licenses. 


By the imperial act 14 G. [II., c. 88, intituled, “An Act 
for establishing a fund towards further defraying the charges 
of the administration of justice and support of the civil 
government within the provinces of Quebec, in North 
America,” it was amongst other things enacted, that from 
and after the 5th day of April, 1775, a duty of £1 16s. 
sterling should be paid for every license granted by the 
Governor, Lieutenant-Governor, or Commander-in-Chief of 
said province to any person for keeping a house or other 
place of public entertainment, or for retailing wine, brandy, 
rum or other spirituous liquors within the said province. 

By 12 V., c. 81, § 31, the municipality of each township 
is authorised to make by-laws for “‘ regulating inns, taverns, 
ale-houses and all other places for public entertainment 
within their jurisdiction, and to limit the number of them ;” 
and in all cases where there exists no other provision by law 
for licensing such houses, to provide for the proper licensing 
the same at such rates as to the corporation of such town- 
ship may seem expedient; the proceeds of such licenses, in 
cases not otherwise appropriated by law, to form part of the 
public funds of such township, and be disposed of as such 
corporation may consider advisable. 

By 18 & 14 V., c. 65, which recites that it is ‘‘ expedient 
to vest in the municipal authorities the power of fixing the 
number of taverns, beer-shops and houses of public entertain- 
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ment, and prescribing the conditions on which licenses shall 
be obtamed, and the duties paid thereon over and above that 
imposed by the Imperial Act 14 Geo. III., c. 88,” it is enact- 
ed by § 1, that so much of the acts therein mentioned 
(including the *6 W. IV., c. 4), or of any other law in force 
in Upper Canada as vests in any justices of the peace the 
power of granting certificates for licenses to keep inns or 
houses of public entertainment, or of making rules for the 
conduct of such inn-keepers, or repealing such rules, or 
fixing the duties for such license, or repealing or altering any 
duty or sum so fixed, as may be inconsistent with any pro- 
vision of this act, which is to be acted upon before the first 
day of March next (1851), shall be repealed, and the 
remaining provisions of said acts and license duties payable 
under them, shall remain in force (if not inconsistent with 
this act) until the first day of March next, after which they 
shall be repealed, except §§ 7, 8, *6 W.IV., c. 4, (which relate 
to sale of wines, &c., on board steamboats); and by § 4 the 
municipality of each township or incorporated village, the 
town council of incorporated towns, and the common council 
of each city in Upper Canada are authorised at any time 
after the passing of this act to make by-laws—1, for limit- 
ing the number of inns or houses of public entertainment in 
such township, village, town or city, for which licenses shall 
be issued, to be in force after the /ast of February, 1851, or 
for’ prohibiting licenses for any house in their respective 
municipalities, and for fixing the terms and conditions which 
shall be previously complied with, the description of house 
and accommodation, and the security to be given for observ- 
ing by-laws, and the sum to be paid for such license over 
and above the imperial duty ; for regulating such inns 
and houses of public entertainment, and for imposing 
penalties for contravention of by-laws ; for semzlar purposes 
with respect to ale and beer-houses, and other houses for the 
reception and entertainment of the public, where fermented 
or other manufactured liquors are sold to be drunk therein. 
§ 5. (a) At the annual election of councillors in the several 
townships, incorporated villages and towns and cities in 
Upper Canada, there shall be elected by the same electors in 
each township (not divided into wards) or incorporated village 
three inspectors of houses of public entertainment, and in 
each ward of any township, divided into wards, or of any 
such town or city, one such inspector ; and such inspectors 


(a) But see post—20 V., c. 70, which amends this clause, and authorises 
the municipal council to appoint inspectors, 
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shall be subject, as other municipal officers, to any by-laws 
of the municipality touching their duties or remuneration, 
the security they shall give, and other like matters, and 
vacancies in the offee of inspector shall be filled in 
like manner as in the office of councillor. § 6. It shall 
be the duty of such inspectors to see that the by-laws 
of the municipality are complied with, as regards the per- 
sons to whom licenses to keep houses of public entertain- 
ment and to retail spirituous liquors are to be issued, and 
for this purpose the said inspectors shall, after such previous 
visits and examinations as they may think proper, meet at 
such time, in each year, before the first day of March, and 
at such place as they shall think meet, or at such time and 
place before such day as the council of the municipality shall 
have appointed by by-law, for the purpose of determining 
what persons have, under the by-laws in that behalf, qualified 
themselves to obtain such licenses, and to give certificates to 
such persons, which shall state the sum payable by such 
persons respectively for such licenses under the by-laws of 
the municipality ; and upon the production of such certificate 
and payment of the said sum and of the duty imposed by 
the said imperial act to the proper revenue inspector, he 
shall issue licenses to such persons respectively for the pur- 
poses aforesaid, which shall be in force from the date thereof 
until the last day of February in the then next year, and 
no such license shall be issued in favour of any person unless 
he shall produce such certificate as aforesaid; provided 
always, that if the number of persons who shall have com- 
plied with the requirements of the by-laws made in that 
behalf shall be greater than the number of persons to whom 
licenses may be issued under such by-laws, the inspectors 
shall determine (subject to any by-laws passed for their 
guidance in this behalf) to which of such persons licenses 
may be granted with most advantage to the public. § T. 
That the said inspectors shall perform similar duties with 
regard to inns, ale and beer-houses, victualling-houses, ordi- 
naries and eating-houses, and other establishments of like 
nature, which by the by-laws of the municipality shall 
require licenses, and such duties shall be performed in such 
manner as shall be directed by such by-laws, and such 
licenses shall be issued at such times, for such periods, and 
by such officer as shall be directed by such by-laws; and any 
provision of law vesting in any other functionary any power 
hereby vested in the inspectors aforesaid, or otherwise incon- 
sistent with this act, is hereby repealed. § 7. Majority of 
inspectors to exercise all the powers of such inspectors, with 
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power to adjourn any meeting from day to day, or to any 
future day; and in case of equality of votes upon any 
question, the mayor or town-reeve, in his absence the fune- 
tionary performing his duties, to have a casting vote, until 
other provisions made by by-laws. § 9. Nothing in this act 
contained to prevent the Governor in council from appointing 
any municipal officer or other person to issue licenses for 
houses of public entertainment and retailing spirituous 
liquors therein, in any municipality, if he shall think proper 
to appoint such officer or person to perform that duty instead 
of the revenue inspector. 

By 14 & 15 V., ¢. 120, (explaining and and amending the 
last act.) § 2. Municipalities are declared to have authority 
under this act to make by-laws for preventing the keeping of 
inns, &c., by persons not duly licensed, and for imposing 
penalties for contravention. §4. Such penalties to be re- 
coverable under the 7 sec. *6 W. IV., ¢. 4. 

By 13 & 14 V., c. 27, where any person shall come to his 
death while in a state of intoxication or drunkenness from 
liquor drunk in any inn or tavern, with the permission or 
sufferance of the keeper thereof, by committing suicide, or 
by drowning, or perishing from cold, or any other accident, 
such inn or tavern keeper shall be guilty of a misdemeanor 
and liable to a fine not less than £25 nor exceeding £100, and 
imprisonment not less than two, nor more than six months. 
The fine to be paid to the legal representatives of the 
deceased. 

By 16 V., c. 184, § 5, enacted that all sums of money 
payable for licenses to keep houses of public entertainment, 
or other licenses, under by-laws made by the municipal council 
of municipalities in Upper Canada under the authority of 
the 13 & 14 V., c. 65, and any sum payable on such licenses 
under the imperial act 14 G. III., c. 88, shall be payable to 
and collected and received by such municipal officers as the 
council of such municipalities respectively shall appoint to 
receive the same, and such licenses shall be issued by such 
municipal officers as the said council shall appoint respectively 
to issue the same: and any license to keep a house 
of public entertainment and to retail wines and spirituous 
liquors therein, issued in the manner and form, and by the 
municipal officer prescribed and appointed by by-law of the 
municipality in which the same shall be granted, shall be 
taken and held to be a license for the purpose of the said 
imperial act, and the duty imposed by the said act shall be 
payable thereon. 

See also “Inspectors of Taverns,” “Spirituous Liquors.” 
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INOCULATION. 
By 16 V., c. 170, § 1, enacted that any person who shall 


produce or attempt to produce by inoculation with variolous 
matter or by wilful exposure to variolous matter, or to any 
matter, or thing impregnated with variolous matter, or wil- 
fully by any other means whatsoever the disease of small 
pox in any person in this province shall be lable to be 
proceeded against summarily before any two justices, and 
upon conviction be imprisoned for any term not exceeding 
one year. 

§ 2. Any licensed medical practitioner convicted of an 
offence against this act, shall forfeit his license, and be liable 
to the same penalty as ‘unqualified practitioners in the event 
of his practising: provided always, that after the term of 
imprisonment, such party may be again licensed by the 
Governor. 


INSANE DESTITUTE. 
*By 11 G. IV., c. 20, § 2, the grand jury of the Home 


District, at the next ensuing quarter sessions, are authorised 
to make a presentment to the court of the sum to be allowed 
for maintenance and support of insane persons in the Home 
District, expended previously to such quarter sessions: also, 
such sums as they may think necessary for maintaining insane 
destitute persons for the year next ending said sessions; such 
presentment to be made yearly, and a detailed account of 
expenditure for the year previous laid before the grand jury. 
§ 3. The same to be paid by the treasurer of the district, 
by warrant from the chairman of the quarter sessions. This 
act was extended to all the districts by *38 W. IV., c. 45. 

Both are temporary acts, and are continued by 20 V., c. 16. 


INSANE CRIMINALS. 


By 14 & 15 V., c. 83, § 1, upon the acquittal of any 
person on the ground of insanity, the jury shall find speci- 
ally whether the party was insane at the time of committing 
the offence, and whether acquitted by them on that ground. 
In such case the court shall order such person to be kept in 
strict custody, until her Majesty’s pleasure be known: and 
the Governor may give such order for his safe custody as he 
shall think fit. § 2. If any person indicted shall be insane, 
and upon arraignment be found so by a jury lawfully em- 
pannelled for that purpose, or if upon trial, such person 
shall appear to the jury to be insane, the court may order 
such finding to be recorded, and the party kept in strict 
custody until her Majesty’s pleasure be known, And if any 
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person be brought up before the court to be discharged for 
want of prosecution, and shall appear to be insane, the 
court may order a jury to be empannelled to try the sanity 
of such person. And if the jury find such person to be 
insane, the court may order him to be kept in strict custody 
until her Majesty’s pleasure be known. And in all cases of 
such insanity the Governor may give direction for the safe 
custody of such person. 

§ 4. If any person, while imprisoned under any sentence 
of death, transportation, or imprisonment, or under a charge 
of any offence, or for not finding bail for good behaviour, or 
to keep the peace, or to answer a criminal charge, or in con- 
sequence of any summary conviction, or order by any justice 
or justices, or under any other than civil process, shall appear 
to be insane, it shall be lawful for any two justices of the 
peace of the locality, of whom the chairman of the quarter 
sessions shall be one, to inquire with the aid of two physici- 
ans or surgeons as to the insanity of such person; and if it 
shall be clearly certified by such justices and physicians or 
surgeons that such person is insane, it shall be lawful for the 
Governor to direct by warrant, that such person shall be 
removed to such public lunatic asylum, or other receptacle 
for insane persons, as he may judge proper: and he shall re- 
main under confinement there, or in some other public lunatic 
asylum, or other proper receptacle, until it be certified to the 
Governor through the provincial secretary by two physicians 
or surgeons that he has become of sound mind, whereupon 
the Governor may order the removal of such person back to 
the prison from whence he had been taken, or if the period 
of his imprisonment shall have expired, then to be dis- 
charged. 

§ 7. Directs in what way provision shall be made for the 
maintenance and care of persons mentioned in the first and 
second sections. 

See also “Oriminal Lunatic Asylum,” “Lunatics Dan- 
gerous.” 


INSOLVENT DEBTORS. 
By 19 V., ¢. 48, § 295, any debtor in close custody upon 


mesne process, or in execution or upon an attachment or other 
process, making oath, that he is unable to find security, (for - 
the limits) or bail (if on mesne process,) and is not worth £5, 
the court may order the plaintiff to pay to such debtor on 
the third Monday after service of the order and on each 
Monday afterwards so long as he shall be detained in prison, 
the sum of ten shillings: and in default of payment such 
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debtor will be entitled to his discharge. But the plaintiff 
may file interrogatories against such debtor for the discovery 
of property, and until fully answered the court may order 
such weekly allowance to be suspended. . 

§ 300. Any debtor in close custody, in execution, for three 
successive calendar months, and making oath that he is not 
worth £5 exclusive of his necessary wearing apperal, and 
that of his family, their beds and bedding and ordinary house- 
hold utensils, not exceeding in the whole the value of £10, 
and that he has fully answered all interrogatories filed, &c., 
shall be, by rule or order, discharged from custody, upon such 
terms with respect to assignment of any assumed rights to 
property as the court or judge may require; but if it shall 
appear that the debt for which such debtor is confined was 
contracted by any manner of fraud, or breach of trust, or 
that he is confined upon a judgment in any action for breach 
of promise of marriage, seduction, criminal conversation, libel 
or slander, the court or judge may order the applicant to be 
recommitted for any period not exceeding twelve calendar 
months, and then to be discharged. 

See also “Gaol Limits,” “Indigent Debtors.” 


INSPECTORS OF GAOLS AND HOSPITALS, &e. 


By 20 V., c. 28, § 14, the Governor is authorised to ap- 
point five fit persons to be inspectors of all public asylums, 
hospitals, common gaols and other prisons in this province. 
§ 15. Meetings of the board provided for. § 16. The said 
inspectors shall have and perform all the powers and duties 
now vested in the inspectors of the provincial penitentiary ; 
and in the commissioners of the provincial lunatic asylum. 
§ 19. Inspectors, singly or together, shall visit and inspect 
every gaol, house of correction and prison, or place kept or 
used for the confinement of persons in any part of the pro- 
vince other than the provincial penitentiary, as often as may 
be required by the Governor, and at least twice in the year ; 
and every inspector, singly making such inspection, shall 
report the state of every place of confinement so visited by 
him to the Board of Inspectors. § 20. Gaols hereafter 
erected to be built according to a plan approved by the 
inspectors, and sanctioned by the Governor, and without 
this, the same shall not be deemed in law the gaol of the 
district or county. § 21. Inspectors to report to the 
Governor on the improvements required in gaols erected. 
§ 22. Certain matters to be taken into consideration by the 
inspectors in determining upon the plan of any gaol to be 
erected. § 28. Provision made for securing the requisite 
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improvements in county gaols. § 24. County councils au- 
thorised to raise money for making such improvements. § 
27. Inspectors to frame rules and regulations for the govern- 
ment of common gaols to be submitted to the Governor for 
his approval. § 82. Inspectors also required to visit and 
report to the Governor once in the year at the least, on the 
state and management of every private lunatic asylum. § 38. 
Also asylums for idiots, or for the deaf, dumb, or blind. § 
34. And all hospitals twice in the year at the least. ‘§ 35. 
And hospitals or other benevolent institutions supported in 
part by public money. § 386. Inspectors to make their 
annual report on or before the 10th of February. 


INSPECTORS OF TAVERNS. 


(a) By 18 & 14V., c. 65, § 5, three inspectors of houses of 
public entertainment are to be appointed at the annual election 
of councillors in each township (not divided into wards) or 
incorporated village; and in each ward of any township 
divided into wards, or of any such town or city, one such 
inspector ; § 6, whose duty it shall be to see that the by-laws 
of the municipality are complied with, as regards the persons 
to whom licenses to keep houses of public entertainment, and 
to retail spirituous liquors, are to be issued; and, after due 
inquiry, to give certificates to such persons respectively for 
such licenses ; and upon the production of such certificate, 
and payment of the said sum and of the duties imposed by 
the said imperial act, to the proper revenue inspector, he 
shall issue licenses to such persons respectively, which shall 
be in force from the date thereof until the last of February 
in the next year; and no such license shall be issued in 
favour of such person unless he shall produce such certificate 
as aforesaid. 

By 20 V., c. 70, § 1, after the present year (1857) so 
much of the 18 & 14 V. c. 65, as empowers the municipal 
electors to elect inspectors shall be repealed, and it shall 
be lawful for the council of each municipality to appoint 
annually one or more fit and proper persons to be such 
inspectors who shall hold office during the year for which the 
council shall have been elected, and any vacamcy occurring 
during the said year shall be filled as aforesaid by the said 
council for the remainder of the period. § 2. It shall be 
lawful for the municipalities by by-law to fix and define the 
duties, powers and privileges of the inspectors, the remune- 
ration they shall receive, and the security to be given by 
them for the efficient discharge of the duties of their office. 


(a) See next statute 20 V., c. 70, vesting the appointment of inspectors 
in the council. 
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Such by-laws not being contrary to the laws of Upper 
Canada. §3. The person or persons to be appointed in- 
spectors shall possess the same property qualification as is 
now required for councillors of the municipality. 


See also, titles “Inns and Innkeepers,” ““Intemperance,” 
“ Shopkeepers.” / 


INTEMPERANCE. 


By the 13 & 14 V., c¢. 27, it is enacted as follows :— 


Death by Intoxication.—§ 6. When any person shall have 
drunk spirituous liquors in any inn or tavern, with the per- 
mission or sufferance of the keeper thereof, and shall, while 
in a state of intoxication or drunkenness, arising out of the 
use of such spirituous liquors, come to his death by committing 
suicide, or by drowning, perishing from cold, or any other 
accident, such keeper of any such inn or tavern shall be 
guilty of a misdemeanor, and being convicted thereof, after 
having been indicted and tried for such offence in due course 
of law, shall be liable to be imprisoned in the common gaol 
of the county in which such offence shall have been committed 
for a period not less than two, and not more than six months, 
and pay a penalty of not less than £25 nor more than £100, 
to be paid to the heirs, legal representatives or surviving 
relatives of the deceased, as the court may consider most in 
need or deserving of the same. 


Temperance Hotels.—§ 7. Whenever any person shall 
adduce proof of his honesty and good moral character, by a 
certificate under the hands of four municipal electors of his 
locality, and shall be seised of real or personal property to 
the value of £100, such person shall be entitled to receive 
from the municipal council for his locality a license to keep 
a temperance hotel for the reception of travellers; and for 
such license shall pay to the said council a sum not exceed- 
ing Tos. nor less than 20s.; provided that no person so li- 
censed shall sell or give, or cause to be sold or given to drink, 
any spirituous or malt liquor, under a penalty of £10 for 
every offence: and any person convicted of retailing intoxi- 
cating liquags without license, or of keeping a disorderly 
house, or of selling intoxicating liquors on Sundays and 
holidays, shall for every such offence incur a penalty of £10. 

Offences, how punished.—§ 8. Offences against this act 
shall be summarily disposed of by one or more justices of the 
peace, on the evidence of one credible witness; and every 
party found guilty shall in default of immediate payment of 
the fine be imprisoned under warrant of such justice until 
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payment of such fine, and of the costs incurred for the 
recovery thereof. } 10. No person not licensed to keep a 
temperance hotel, or as an apothecary, shall vend or retail 
any description of liquor known as a temperance drink—such 
as spruce beer, sarsaparilla, raspberry vinegar, ginger beer, 
essence or juice of lemons or of oranges, or lemonade—under 
a penalty of £10 for every such offence. 


Tavern Lists, ge.—§ 11. A list of the licensed taverns 
and temperance hotels shall be transmitted yearly by the 
officer by wham the licenses have been issued, to the clerk of 
the peace of the county, which shall be published in at least one 
newspaper of the county or district in Lower Canada ; and 
a proper sign shall be hung up at each of the said taverns or 
temperance houses, for the information of travellers; and 
any person, not licensed, who shall hang up or place near 
his house any sign which may induce travellers to think that 
he has a license, shall thereby incur a penalty of £5. 


Witnesses.—§ 12. Any person may be a competent. wit- 
ness uuder this act, although he be related, allied or of kin 
to, or in the service of, any party who may bring a complaint, 
or who may be complained against for any infringement of 
this act; and if any witness, legally summoned to appear, 
shall refuse or neglect so to do without reasonable cause, he 
shall incur a penalty of £0; and any person endeavouring to 
prevent any witness from appearing to give evidence, shall 
incur a penalty of £20. | 

Punishment of Drunkards.—§ 18. If it shall be within 
the personal knowledge of any magistrate, or on a complaint 
upon oath made by any one before such magistrate, that any 
person shall have been seen in a state of intoxication in any 
public place whatsoever, or m any place in which such in- 
toxicated person shall be exposed to public view, such magi- 
strate shall cause such person to be brought before him, and 
place him in custody until he shall have recovered his reason ; 
and the person so found intoxicated shall incur and pay a 
penalty of not less than 5s. nor more than 26s, for his said 
offence, together with the costs of suit, the expenses of arrest- 
ing the person so found intoxicated, and of keeping him in 
safe custody; and in default of payment shall be imprisoned 

in the house of correction or other place of confinement for 
“a space of time not exceeding one month. 

Distillers, ge.—§ 14. It shall not be lawful for any dis- 
tiller, merchant or trader, who shall not have a tavern li- 
cense, to sell intoxicating liquors in less quantities than one 
gallon, except wine, which may be sold by. the bottle ; and 
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such liquor when sold shall be taken away from the premises 
of such merchant or trader within twenty-four hours after 
the purchase thereof: provided always, that when any per- 
son shall produce a certificate from a physician, a priest, or 
a minister of religion, stating that such a person really re- 
quires it as a remedy, then in such case only it shall be law- 
ful for such merchant or trader to sell to such person any 
quantity he shall require. 


Inspectors’ Visits.—§ 17. The inspector of revenue, or his 
deputy, in every revenue district, shall visit twice in every 
year all breweries, distilleries and stores in which intoxicat- 
ing liquors are sold in their respective revenue districts, in 
order to examine whether the said liquors are adulterated ; 
and on information by any such revenue inspector or his de- 
puty, before any justice of the peace, that any such liquor is 
adulterated, the party in whose possession such adulterated 
liquor shall be found, shall be compelled to pay a penalty of 
not less than £10; and the said inspector or his deputy 
shall spill the said liquor. The said inspector or his deputy 
shall also twice in every year visit the taverns and temper- 
ance hotels within their respective districts, in order to ascer- 
tain whether every thing 1s carried on according to law there- 
in; and the proprietors and keepers of such breweries, dis- 
. tilleries, taverns, stores and temperance hotels, refusing 
admission to the inspector or his deputy, shall be liable, on 
conviction on the oath of the inspector or his deputy, to a 
penalty of £5, and shall make a report thereof to the muni- 
cipal council; and the said inspector or his deputy shall be 
entitled to receive from the owner of any such distillery, 
brewery, st re, tavern or temperance hotel, the sum of 5s. 
for every certificate; and it shall be lawful for the said in- 
spector or his deputy to visit any house in which it shall be 
suspected that spirituous liquors are retailed witout a license ; 
and if they find any adulterated liquors therein they shall 
spill the same, and on the information of any such inspector 
or his deputy, any such person in whose possession such 
adulterated liquors shall be found, shall be condemned to 
pay a penalty of £5. 

Pleadings.—$ 18. All justices of the peace before whom 
any trial shall be had under this act, shall take down min- 
utes in writing of the proceedings and evidence at such trial, 
in case an appeal shall be brought from any judgment ren- 
dered by them. § 19. If on the evidence of one credible 
witness it shall appear that any party accused of any offence 
under this act intends to abscond, a warrant shall be issued 
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by any such justice for the immediate arrest of such party, 
who shall give two good sufficient sureties in £50 each for 
his appearance at his trial, or be imprisoned until such trial 
shall be disposed of. | | 

Penalties.—§ 20. One-half of the penalties under this act. 
shall go to the prosecutor, and the other half to the munici- 
pality ; or if no municipality, then to the treasurer of the 
school trustees or school commissioners of the locality, for 
the support of common schools and purchase of books. 

§ 23. This act to take effect upon and after the 5th April, 
1851. 


INTERPRETATION ACT. 


By 12 V., c. 10, § 1 enacted, that this act shall be known, 
cited and referred to as The Interpretation Act, and that 
each provision thereof shall extend and apply to each act 
passed in this present session of the provincial parliament, 
except in so far as any such provision shall be inconsistent 
with the intent and object of such act, or the interpretation 
which such provision would give to any word, expression or 
clause, shall be inconsistent with the context: and except in so’ 
far as this act shallin any such act be declared not applicable 
thereto: nor shall the omission in any act of a declaration 
that this act shall apply thereto, be construed to prevent its 
so applying. 

§ 5. Enacts amongst other provisions, that in every act of 
the parliament of this province, passed or to be passed, as 
aforesaid, 

Ninthly—The words ‘‘ writing,” “‘written,” or any term 
of like import, shall include words printed, painted, engraved, 
lithographed, or otherwise traced or copied. 

Hleventhly—The word “month” shall mean a calendar 
month. | 

Fifteenthly—Any wilful contravention of any such act as 
aforesaid, which is not made any offence of some other kind, 
shall be made a misdemeanor, and punishable accordingly. 

Stateenthly—Whenever any wilful contravention of any 
such act shall be made an offence of any particular kind or 
name, the person guilty of such contravention shall on con- 
viction thereof, be punishable in like manner in which such 
offence is by law punishable. 

Twentiethly—The word “ magistrate”’ shall mean a justice 
of the peace; the words ‘‘two justices’’ shall mean two or 
more justices of the peace assembled, or acting together ; 
and if any thing be directed to be done by or before a magi- 
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strate or a justice of the peace, or other public functionary 
or officer, it shall be done by or before one whose jurisdiction 
or powers extend to the place where such thing is to be done: 
and whenever power is given to any person, officer, function- 
ary to do, or to enforce the doing of any act or thing, all 
such power shall be understood to be also given as shall be 
necessary to enable such person, officer or functionary to do, 
or enforce the doing of such act or thing. 

Twenty-firstly—lIf in any such act as aforesaid, any party 
be directed to be imprisoned or’ committed to prison, such 
imprisonment or committal shall, if no other place be men- 
tioned, be in or to the common gaol of the locality in which 
the order for such imprisonment shall be made, or if there 
be no common gaol there, then in or to the common gaol 
which shall be nearest to such lotality ; and it shall be law- 
ful for the keeper of any such common gaol to receive such 
person, and him safely'to keep and detain in such common 
gaol under his custody, until discharged in duc course of law, 
or bailed, in cases in which bail may by law be taken. 

Nore—The above extracts are given as those which appear more particu- 
larly to relate to the administration of criminal justice, and may serve to 
elucidate such doubtful words or expressions as justices of the peace in the 
course of their duties may in the reading of the statutes frequently meet 
with. The act contains many more ‘interpretations ” of words and expres- 


sions in relation to other matters, the perusal of which will well repay the 
reader for his time and trouble. 


JOINT STOCK COMPANIES. 


By 13 & 14 V., c. 28, any five or more persons may form a 
company for the purpose of carrying on any kind of manu- 
facturing, shipbuilding, mining, mechanical or chemical 
business, for a term not exceeding fifty years, upon comply- 
ing with the requisitions of this act. § 11. Stockholders to 
be liable for the debts of the company only to the amount of 
their shares, save and except by § 17, the stockholders shall 
be jointly and severally liable for debts due the labourers, 
servants and apprentices of such company; but no stock- 
holder shall be hable in this or any case for any debt not 
payable within one year, nor unless suit brought within the 
year ; nor shall any person ceasing to be a stockholder be 
liable for any debt unless sued for within two years after he 
shall have ceased to be a stockholder, nor until execution 
issued against the company and nulla bona returned. 


JURISDICTION. 


*By 59 G. IIL, ¢. 10, it is enacted, that all crimes and 
offences committed in any tract of country, or parts of this 
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province, not being within the limits of any described county 
or township, may be inquired of, and tried within any dis- 
trict of this province, and may and shall be laid and charged 
to have been committed within the jurisdiction of the court 
which shall try the same; and such cotfft may proceed to 
trial, judgment and execution, or other punishment, as if 
such crime had been committed within the district. § 2. 
When such part of the province shall be formed into coun- 
ties or townships, such offences then shall be tried in the 
district in which such county or township shall be compre- bes ak 


hended. morte 
See also titles “‘ Indictment,” “‘ Lakes and Rivers,” “ ty 6 
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organised Tracts.” 


. 3 JURY. 


By stat. 14 G. IIL, c. 83, § 11 (which was passed in 1774 
and while Upper Canada formed a part of the province of 
Quebec), it was enacted that the criminal law of England 
should continue to be administered and observed as law in 
the province of Quebec, both in regard to the offence as well 
as the method of prosecution and trial; and subsequently, 
by a statute of the province of Upper Canada, the *40 G. 
III., c. 1, the criminal law of England, as it stood on the 
17th September, 1792, was also declared to be the criminal 
law of this province, but without affecting the provisions of 
the above statute of the 14 G. IIL, c. 85. 

By *82 G. LIL, ¢. 1, the trial by jury is also directed to 
be used in all civil causes. 

Sir W. Blackstone says, the trial by jury, or the country 
per patriam is algo that trial by the peers of every English- 
man, which, as the grand bulwark of his liberties, is secured 
to him by the great charter.—4 Bi. Com. 349. And again, 
that the founders of the English law have, with excel- 
lent forecast, contrived that no man should be called to 
answer to the king for any capital crime, unless upon the 
prepatory accusation of twelve or more of his fellow-subjects, 
the grand jury, and that the truth of every accusation, 
whether preferred in the shape of indictment, informa- 
tion or appeal, should afterwards be confirmed by the 
unanimous suffrage of twelve of his equals and neighbours, 
indifferently chosen and superior to all suspicion.—J/O. 


Act for the Regulation of Juries. 


By 13 & 14V., c. 55, intituled ‘An Act for the consolida- 
tion and amendment of the laws relative to jurors, juries and 
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inquests in Upper Canada,” various provisions are made, of 
which the following is an abridgement :— 

Qualification of Jurors.—§ 1. Every man 21 years of age 
(not infirm or decrepit), assessed as mentioned in the act, 
shall be lable to serve on grand and petit juries. § 4, Three- 
fourths of the assessed inhabitants are to be copied from the 
assessment roll of the township, &c., commencing with the 
person rated at the highest amount and proceeding successively 
to the person rated at the lowest amount, until the names of 
three-fourths of the persons assessed shall have been 
copied from the roll, and the amount for which the last of 
such persons shall be assessed shall be the qualification for 

a juror. 

Hxemptions.—§ 5. All persons upwards of 60 years of 
age—government clerks—clerks and servants in public de- 
partients—judges—sheriffs—coroners—clergyimen of what- 
ever denomination—members of the law society—barristers 
—students—-attorneys—solicitors and proctors actually prac- 
tising—ofiicers of courts of justice—physicians, surgeons and 
apothecaries—officers in the army and navy on full pay— 
pilots and seamen—officers of the post office, customs and 
excise—sheriffs’ officers and constables—county, township, 
city, town and village treasurers, clerks and town clerks— 
professors, masters and teachers of any university, &c., and 
officers and servants of any such establishment—all corpo- 
rate officer s—(excepting justices of the peace)—millers and 
firemen. § 6. And from serving on petit juries :—Members 
of parliament—wardens and members of county councils— 
mayors—town-reeves and deputy town-reeves—justices of 
the peace and members or officers of any corporation. 

§ 7. Jurors drawn and serving the year preceding shall 
also be exempt, if two complete jury lists can be made up 
without, and with one year’s additional exemption for each 
jury list made up over two. 

Selection and distribution of Juries.—§ 11. The mayor 
or town-reeve, the city, town, village or township clerk and 
assessors, Shall be, ex-officio, selectors, and assemble annu- 
ally on the (a) [1st] day of September for the purpose of 
selecting juries ; § 15, and make duplicate reports, one to be 
deposited with the clerk of the peace and Us other with the 
town clerk. 

Jurors’ Book.—S§ 16, 17. The clerk ofthe! peace, between 
the 15th September and [31st] (>) October annually, shall 


(a) As amended by 14 &15 V., c. 65. 
(0) As amended by the same act. 
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transcribe the names of j jurors so selected into the jurors’ 
book into four rolls, to be called—1. Rollof grand jurors to 
serve in superior courts. 2. Roll of grand jurors to serve 
in inferior courts. 8. Roll of petit jurors for superior 
courts. 4. Roll of petit jurors for,inferior courts. 


Balloting Jury Lists.—§ 18. The clerk of the peace shall 
prepare for each roll a distinct set of ballots; § 19, and on 
the first day of the sessions annually next after the [31st] (a) 
day of October, he shall publicly in court deliver to the 
chairman the jurors’ book for the then next year, and the 
four parcels of ballots, together with the jurors’ books for so 
many of the next preceding years as may be required, and 
make oath of their accuracy, whereupon the court ‘shall 
determine upon balloting a full, two-thirds, or half j jury list, 
composed of the following members :-— 


Full list. Two-thirds list. Half list. 


Grand) Jurors ...... be RE ah rite ke OReED 24) 9 orc 
Pert Jupous. sae. » } IC: Fs ebdenteg « SO eanee. ft HY GEESE NG OEE 
Grand, Jurors...... Ae ie Ce tb eee 48 Tine Cotes 
Petit Jurors ....... Pee chee tte whore: 144 ‘ 


§ 20. The justices shall then (or at an adjourned sitting) 
proceed to ballot the jurors in the form prescribed by the act, 
beginning with grand jurors for the superior courts; and if 
the party balloted be not exempt, nor any cause shewn by 
him, or by his counsel or attorney, his name shall be inserted 
in the minute book of the court, after which the names 
balloted, alphabetically arranged, shall by the clerk of the 
peace be copied into the jurors’ book with the title of “the 
grand jury list.” § 21. The other jury lists to be balloted 
inlike manner. § 22. Such lists to be certified and deposited 
in the office of the clerk of the peace. § 23. Repealed by 
16 V., c. 120, § 4, which provides that the clerk of the peace 
shall on or before ‘the 31st December, deposit a correct copy 
of such jurors’ book in the office of ‘the clerk of the crown 
and pleas of the Court of Queen’s Bench at Toronto, and it 
also provides for the loss of original jurors’ books by fire or 
other accident by the admission of certified duplicates. 


Drafting Panels from Jury Lists.—§ 25. The sheriff shall 
give notice by public advertisement in his office and on the 
doors of the court-house, of the time he will attend at the 
office of the clerk of the peace to draft such panel; at which 
time he shall publicly draft such panel in the presence of 
the clerk of the peace and any two justices, and of any other 
person or persons who may desire to attend; ezght days pre- 


(2) As amended by 14 & 15 V., c. 65. 
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vious notice to be given. § 26. The heading to the panels 
and jury lists to be prepared by the sheriff.. § 27 is repealed 
by 16 V., c. 120, § 5, and the following clause substituted. 
It prescribes the manner in which the drafting by ballots 
is to be made; after the names are drafted, such names, 
with place of residence and addition of the parties arranged 
alphabetically, shall, by the sheriff or other officer, be tran- 
scribed and numbered; and the panel so alphabetically 
arranged and numbered, with a short statement of the writ, 
the date and place of drafting, the name of the officers and 
justices present, or at least two of them, shall be entered in 
the jurors’ book and attested by the sheriff, clerk of the 
peace, and justices, or at least two of them; and the sheriff 
shall upon his return of the venzre faczas annex a panel thereto 
containing the names, places of abode and additions of the 
persons so drafted, and shall transmit one copy to the clerk 
of the peace, and another to the clerk of the Crown and 
pleas of the Queen’s Bench at Toronto, to be open for public 
inspection. § 28. The number of petit jurors not to be 
less than 48 nor more than 72.in any case unless by direction 
of the judge. 

Jury Process.—§ 29. Precepts are to be issued by the 
judges of the respective courts for the return of a competent 
number of grand and petit jurors. §§ 30, 31, 32, 53, 35, 
relate to particular forms of jury process. 

Drawing Jury at the Trial.—y 36, is repealed by 16 V., 
c. 120, § 6, and the following substituted, viz., the jurors’ names, 
places of abode, and addition shall be distinctly written on 
pieces of parchment, card, or paper, of a certain form or size 
and delivered to the clerk of assize, marshal, or other clerk 
of the court by the sheriff, and by his directions and care 
put together in a box or urn, and upon the trial of any issue, 
such clerk of assize, marshal, or other clerk, shall, in open 
court, cause such box or urn to be shaken so as to mix such 
pieces of parchment, card, or paper; and twelve are to be 
drawn out, the box or urn being shaken after drawing each 
name; and in case of absence or challenge, others are to be 
drawn out until the number is completed. The jury are 
then to be sworn and kept apart by themselves until their 
verdict is rendered, or they are discharged by consent of 
parties or leave of the court, and then the same names are to 
be returned to the box or urn. 

Special Juries provided for by § 39 and subsequent clauses 
down to § 53, inclusive. 

(a) Challenges. —§ 55. Want of qualification to bea sufficient 


(a) See also 14°& 15 V.,'¢.'65, 28. 


w) 


Pury. 433 


ground; § 56, but not want of freehold alone; § 57, nor 
want of a knight on the panel, nor any array quashed therefor. 
§ 58. Persons arraigned for murder not admitted to challenge 
above the number of twenty ; and defendants arraigned for 
misdemeanor, if tried together, may unite in challenge of two 
jurors. (a) § 59. Cause to be assigned if the challenge be made 
on the part of the Crown. § 60. In all civil cases, either 
party may challenge ¢wo jurors without assigning cause, not 
being special jurors. 

Summoning Jurors.—§ 61. Grand and petit jurors to be 
summoned eght days before hand, by note in writing, under 
the hand of the sheriff or proper officer, delivered to the par- 
ty, or, in case of absence, left at his usual place of abode ; 
and in case of special yurors three days’ notice to be sufficient. 

Penalties.—§ 68, authorises the court to set such fine for 
non-attendance of jurors as it may think fit, unless reason- 
able cause beshewn. § 64. Viewers neglecting to attend to 
be subject toa penalty of £5 and upwards, as the court 
shall think fit. § 65. The sheriff, upon writs of inquiry} 
&c., may impose a fine not exceeding £5 on absent jurors 
(unless reasonable cause be shewn), recoverable, as other 
fines of court, by estreat. § 66. The sheriff returning any 
man on a jury not drawn upon the panel; or clerk of assize, 
&e., wilfully recording the appearance of any person sum- 
moned who did not appear, to be subject to such fine as the 
court shall think proper. § 67. Any sheriff or other officer 
taking any reward to excuse jurors ; or any bailiff, &c., sum- 
moning any person not specified in the warrant, or not the 
full time required by law, shall be liable to such fine as the 
court may think proper. § 68. Any sheriff or other officer 
making any alteration in the rolls, lists or panels (except in 
compliance with this act), or neglecting to prepare the 
jurors’ book and ballots, or omitting to return the same to 
the court, or to perform any other duty required by this act, 
or doing any thing inconsistent with this act, shall for every 
such offence forfeit £50, recoverable in any court of compe- 
tent jurisdiction. § 69. (6) Any clerk of the crown, or de- 
puty, making any alteration in the rolls, lists or panels, or 
wilfully certifying as true any copy of any jurors’ book not 
being true, shall, for every offence, forfeit £50, recoverable 
in any court of competent jurisdiction. § 70. Any assessor 
neglecting to complete his assessment roll and return the 


(a) This clause is repealed, or intended to be repealed by 16 V., c. 120, 
and amendments made by 37; but is eroneously described in the act as 
2 69 instead of 59. 

(6) See note above. 


55 


434 Pury. 


same to the clerk of the township, &c., on or before the Ist 
September, shall forfeit £50; § 71, and any municipal offi- 
cer having, at the time of the annual meeting of the selectors 
of jurors, in his charge or custody the assessment roll or 
rolls of such city, town, village or township, who shall neg- 
lect to perform the duties required in § 11 as regards the 
production of the same, shall forfeit £25, recoverable in any 
court of competent jurisdiction. § 72. Any selector wilfully 
making a false report, or taking reward, or neglecting to 
make report and deposit the same in the proper office on or 
before the 15th September, shall forfeit a sum not exceeding 
£20 nor less than £5, at the discretion of the justice before 
whom he shall be convicted. § 73. Any clerk of the peace 
omitting to perform any duty required in §§ 18, 19, 20, 21, 22, 
23, or doing any thing contrary thereto, he or his deputy so of- 
fending shall forfeit £50. § 74. Allfines imposed under this 
act by any of the courts of law, shall be levied and applied in 
like manner as any other fines imposed by such courts; and 
all other penalties imposed by this act (for which no other re- 
medy is given), shall, on conviction before any justice within 
his jurisdiction, be levied, unless forthwith paid, by distress 
and sale, by warrant under the hand and seal of such justice, 
who is hereby empowered to hear and examine witnesses on 
oath or affirmation, and to mitigate the penalty to the extent 
of one moiety, if he shall see fit; and all penalties, the appli- 
cation whereof is not herein particularly directed, shall be 
paid to the complainant ; and for want of sufficient distress 
the offender shall be committed by warrant under the hand 
and seal of such justice, to the common gaol or house of cor- 
rection for such term not exceeding six calendar months, as 
such justice shall think proper, unless penalty sooner paid. 

Application of Provistons.—§ 75. (a) In every city where 
there shall be established a recorder’s court, or any other 
court, civil or criminal, having local jurisdiction, and wherein 
jurors shall be required, the clerk of such court shall annually 
prepare the jurors’ book for such city; and the recorder, 
chairman or presiding member of such court, and the clerk 
of such court, shall respectively perform the duties in respect 
of such books, ballots and jury lists, as herein before preseri- 
bed to the quarter sessions and the officers thereof; and all 
other duties by this act prescribed to the sheriffs, shall, as 
respects grand and petit juries, be performed by the bailiff or 
other officer as aforesaid, with the like form of proceeding. 
§ 76. The like powers and duties imposed by this act on 


(a) Amended by 14 & 15 V., ¢. 65, as to towns hereafter becoming cities. 
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justices are also to devolve on aldermen of cities. § 77. The 
duties of sheriffs and high bailiffs, clerks of the peace and 
clerks of recorders’ courts, may be performed by deputies. 
§ 78, (a) prescribes the duties of coroners upon writs of 
venire facias. § 79. The directions in this act respecting 
precepts for grand jurors’ panel at the assizes, shall be ob- 
served and followed with respect to the general quarter 
sessions and recorders’ courts. § 80. Similar provision made 
respecting petit jurors. § 81, (6) relates to the table of fees 
to be taken under this act. § 82. In case of no sittings 
‘or sessions after the Ist October in any county or city at 
which the jury lists are hereby required to be made from the 
jurors’ books, the Governor may by warrant fix a day for 
such purpose. § 83. As to the oath of the clerk of the peace 
in certain cases. § 84. Former powers of superior courts 
continued with respect to issuing any writ or precept, or 
making any award or order for the return of a jury for the 
trial of any issue, or for the amending or enlarging the panel 
of jurors, &c. § 85. Justices of assize may, if they 
think fit, direct the sheriff to summon and empanel such 
number of jurors, not exceeding 144, [and by 14 & 15 'V., c. 
65, 288, for the county of York, or any union of such county, | 
as they may think fit to serve indiscriminately on the criminal 
and civil side. § 86, provides for tales-men in default of 
jurors. § 87. Indemnity to the sheriff for empannelling 
jurors not qualified. § 88. The sheriff is to note the non- 
attendance of jurors on the jury list. § 89. Jurors attending 
shall be entitled to a certificate from the sheriff of attendance 
on payment of 1s. § 90. The high bailiffs of cities are also 
to note on the jury list the non-attendance of jurors. § 91. 
Jurors attending entitled to a certificate from the high bailiff 
on payment of 1s. § 92. Relates to attaints and inquests. 
§ 93. Embracery punishable asheretofore. §94. Affirmation 
in lieu of oaths may be made by certain parties. § 95. 
Verdicts not to be impeached by non-compliance with any | 
of the directions in this act. § 96. This act not to affect 
the power of any court or judge in regard to trials by jury, 
jury process, juries or jurors, except as repealed or altered 
by thisact. §97. Repeals former acts mentioned in schedule 
C, § 98. (e) 
Grand Jury. 
By 14 & 15 V., c. 66, § 1, in case twelve grand jurors © 


(a) Amended by 14 & 15 V., c. 65. 

(b) Repealed by 16 V., c. 120,19 & 20 V., ¢. 92, and a new tariff fixed. 

(c) This and the remaining sections, to 2 101 inclusive, are repealed by 
14&15 V., c. 65, 2 2. 
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summoned do not appear, the court on request of the crown 
counsel, may command the sheriff to supply the deficiency 
by tales-men present and duly qualified. be 


Payment of Petit Jurors. 


By 14 & 15.V., c. 14, § 1, every petit juryman actually 
attending any of the courts of assize and nisi prius, oyer and 
terminer, general gaol delivery, general quarter sessions of 
the peace, or county courts in Upper Canada, shall be entitled 
to five shillinys per day, for every day he shall actually attend 
such court, and stz pence per mile for every mile he shall + 
necessarily travel from his place of residence to the said 
court, or such other sum as the county council shall by by- 
law from time to time fix and determine. ‘The distance to 
be ascertained by the declaration of the sheriff’s bailiff sum- 
moning such juror, or by the declaration of the juror himself; 
any juror making a false declaration shall forfeit his right 
to travelling expenses and attendance at court. §2. A pa 
list to be made by the sheriff in the form set forth by the 
schedule, and he is to attend or cause some officer to attend 
at the opening of the court each morning the court shall sit 
for the trial of causes by jury, and upon the jurors being 
called over, shall check and mark the word “ present’’ or 
“‘absent,’’ as the case may be, in the proper column of such 
list, opposite the name of every juror, and on the last day 
of the sitting of such court, shall certify and return to the 
treasurer of the county the said pay list. §3. The treasurer 
to pay every juror the sum so appearing due to him on such 
list. §4. The sheriff to receive a certain allowance for such 
pay list. §5. The marshal or clerk of assize, the clerk of 
the county court, or clerk of the peace, as the case may be, at 
the opening of the court, and before any other buisness is 
proceeded with, shall call over the names of the petit jurors, 
that the sheriff, or his officer, may check who are present or 
absent. §6. Jurors not appearing when so called, shall not 
be entitled to any pay for that day, and be subject to such 
fine as to the court shall seem meet. §7%. The sum of 15s. 
to be paid to the clerk of assize, and 7s. 6d. to the clerk of 
the county court, on every record entered for trial or assess- 
ment, to be forthwith paid over to the treasurer, and form 
part of the jurors’ fund. §8. In all criminal cases in which 
by law the party prosecuting, or prosecuted shall be liable to 
pay the costs of the prosecution, the officer of the court shall 
charge and receive from such party 15s. over and above other 
liabilities, to form part of the jurors’ fund, and be paid over, 
as above. §9. All fines and penalties imposed upon and 
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levied in the several counties in Upper Canada, not payable 
to the Receiver-General, and all fines upon jurors for non- 
attendance, shall be paid to the county treasurer, and form 
part of the jurors’ fund. §10. County councils authorised to 
raise and appropriate such sums of money, as in their judg- 
ment shall be sufficient to pay the jurors according to the 
terms of this act, in case the sums appropriated by this act 
shall not be sufficient. §11. County councils are also author- 
ised by by-law, in their discretion, to provide for the pay- 
ment of grand jurors. §12. The foregoing provisions not to 
be in force or apply to any county, until the county council 
of such county, desirous of availing themselves thereof, shall 
appropriate such a sum of money as will, in their judgment, 
with the moneys applicable under this act, form a fund suffi- 
cient to pay jurors under the provisions aforesaid, or any 
deficiency that may occur. §18. The treasurer of the 
county, in which a jury fund shall be so provided, shall give 
notice thereof to the sheriff, who shall thereupon perform the 
duties imposed upon him under this act. §14. The court or 
judge may order records to be entered, and the business of 
the court proceeded with, on the first day of the sitting of 
- the court. | 


Of Challenges. 


Challenges are of two kinds, viz., either to the array, 
which must be in writing; or the polls, which may be verbal, 
and may be made either on the part of the king, (2. e. the 
prosecutor,) or of the prisoner.—4 Bl. Com. 852. A chal- 
lenge to the array is an exception to the whole panel in which 
the jury are arrayed. ‘There are two descriptions of causes 
of challenge to the array, viz., principal causes of chal- 
lenge, and causes of challenge to favour. ‘The following are 
principal causes of challenge to the array, viz., if the she- 
riff, or other officer, be of kindred to the plaintiff or defend- 
ant; if any one or more of the jury be returned at the nomi- 
nation of either party; if the plaintiff or defendant have an 
action of battery against the sheriff, or the sheriff against 
either party; so, if either party have an action of debt 
against the sheriff; but otherwise, if the sheriff have an ac- 
tion of debt against either party; or if the sheriff have par- 
cel of the land depending upon the same title; or if the 
sheriff, or his bailiff which returned the jury, be under the 
distress of either party; or if he be counsel, attorney, officer 
or servant, of either party; gossip, or arbitrator in the same 
matter, and treated thereof.—1 Jnst. 156. A challenge to 
the array for favour, arises from matter fit to be left to the 
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conscience and discretion of the triers, under the particular 
circumstances of each individual case. Thus, it is said, that 
if one of the jurors returned be a tenant to the sheriff; or if 
there be a family connexion between one of the jurors and 
the sheriff, this may be ground of challenge to the array for 
favour: that is, matter to be left to the triers to decide whe- 
ther it indicates such partiality as should avoid the array.— 
3 Bl. Com. 359. 

Challenges to the polls are challenges of individual jury- 
men, and are either peremptory or for cause; peremptory 
challenges are at the mere will of the party, without any 
reason given.—Co. Lit. 156. In cases of treason or felony, 
the prisoner by the common law might peremptorily chal- 
lenge 85, but by stat. 22 H. VIIL, ¢. 14, § 6, the number 
was reduced to 20, in petit treason, murder and felony; and 
in. case of high treason and misprision of treason, it was 
taken away by stat. 83 H. VIIL., c. 23, but revived by stat. 
1&2 P. & M,, c. 10. 

*By 3 W. IV., c. 4, and 4:& 5 V., c. 24, § 16; every per- 
emptory challenge by any person indicted: for treason or 
felony, beyond the number by law allowed, shall be void, and 
the trial may proceed, as if no such challenge had been made. 

In cases of misdemeanor, there is no right, at common law, to 
peremptory challenge, but it is usual for the officer to abstain 
from calling any reasonable number of names objected to by 
either party, taking care to leave enough to form a jury.— 
Dickenson Q. S. p. 844, (a) 

A challenge to the polls, or of individual jurymen, is like 
a challenge to the array, a principal challenge, ora challenge 
to the favour. The grounds of principal challenge are—1. 
The rank of the party, as being a peer of the realm. 2. For 
some personal incapacity, as if a juryman be an alien ora 
minor. 8. On account of some palpable ground of bias, as 
if the juror be of the blood or kindred of either party ; or 
under his power or influence; (6) as tenant or servant; or of 
counsel with him—4 Bl. Com. 361; or if he has declared 
his opinion beforehand Haw. b. 2, c. 48, §29; or has indicted 
the party for the same cause—Lamb, 554; or been upon a 
former jury upon the same matter, though between other 
persons: or arbitrator, unless indifferently chosen by either 
party ; or action pending between the juror and either of the 
parties; or bribing a juror.—1 Jnst. 157. 4. On account of 


(a) But now by stat. 18 & 14 V., c. 55, (jury act) 358, a defendant on 
trial for misdemeanor may challenge two jurors, 


(2) Religious persuasion not a ground of challenge.—See 16 V., c. 120, 3 8. 
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some crime or misdemeanor affecting the juror’s character, 
asa conviction of treason, felony or perjury; or if he be 
outlawed; or hath been attainted of false verdict ; proemunire ; 
or forgery: but it seems that none of the above cited chal- 
lenges are principal ones, but only to the favour, unless the 
record of the outlawry, judgment or conviction, be produced, 
if it be a record of another court; or the term be shewn, if 
it be a record of the same court.—3 Bl. Com. 363. 

As to challenges for suspicion of favour, although a juror 
has not given apparent marks of partiality, yet there may be 
sufficient reason to suspect he may be more favourable to one 
side than the other, and this is the reason for a challenge to the 
favour. Thecauses of favour are infinite, and in these induce- 
ments to suspicion of favour, the question is, “‘ whether the 
juryman be indifferent as he stands unsworn,”’ for a juryman 
ought to be perfectly impartial to either side.—Co. Lit. 
157. (b). 

As the challenge to the array must be before any of the 
jury are sworn, so challenge to the polls must be before the 
particular jurors are sworn.—Bull NV. P. 307. After a 
challenge to the array, the party may challenge the polls; 
but after a challenge to the polls there can be no challenge 
to the array ; and he who has more than one cause of chal- 
lenge against a juror, must take them all at once: but if he 
challenge a juror, and the cause be found insufficient, he may, 
nevertheless, afterwards challenge him peremptorily, for 
perhaps the very challenge may create a prejudice in the 
mind of the juror so challenged.—3 Bl. Com. 363. 

A principal cause of challenge being grounded on a mani- 
fest presumption of partiality, if it be found true, it unques- 
tionably sets aside the array without any other trial than its 
being made out to the satisfaction of the court before which 
the same is returned. Buta challenge to the favour, when 
the partiality is not apparent, must be left to the discretion 
of the triers. —Co. Lt. 158. (a). IRfthe array be challenged, 
it lies in the discretion of the court to determine how it shall 
be tried ;—sometimes it is done by two attorneys, sometimes 
by two coroners; and sometimes by two of the jury; with 
this difference—that if the challenge be for kindred in the 
sheriff, it is most fit to be tried by two of the jurors returned ; 
if the challenge be on account of partiality—then by any 
other two assigned thereunto by the court.—2 Hale, 275. 
When a challenge is made to the array, for favour, the pro- 
secutor may either confess it or plead to it ;—if he plead, the 
judges assign triers to try the array, who seldom exceed two ; 
who being chosen and sworn, the clerk of the peace declares 
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to them the challenge, and concludes to them thus—‘ and 
so the charge is, to inquire whether it be an impartial array 
or a favourable one’; and if they affirm it, the clerk enters 
underneath the challenge, *‘affirmatur’’; but if the triers 
find it favourable, then thus—‘‘ calumnia vera,’’ or words to 
that effect. 

As to challenges to the polls,—if a juror be challenged be- 
fore any juror be sworn, two triers are appointed by the court ; 
and if he be found indifferent, and sworn, he and the two triers 
shall try the next challenge; and if he be tried, and found 
indifferent, then the two first triers shall be discharged; and 
the two jurors tried, and found indifferent, shall try the rest. 
But if the prosecutor challenge ten, and the prisoner one, and 
the twelfth be sworn, then he that remains shall have added 
to him one chosen by the prosecutor, and another by the 
prisoner, and they three shall try the challenge; and if six 
be sworn, and the rest challenged, the court may assign any 
two of the six sworn, to try the challenges.—2 Hale, 275. 
The truth of the matter alleged, as cause of challenge, must 
be made out by witnesses to the satisfaction of the triers ; 
also, the juror challenged, may, on a voir dire, be asked such 
questions as do not tend to his disgrace; but a juror may 
not be asked any questions as tend to discover matters of 
infamy or shame.—Salk. 183. Nor may a juror be asked 
whether he has expressed an opinion hostile to the party 
challenging.—f. v. Hdmonds, 4 B. § A. 471. | 


JUSTICES OF THE PEACE. 


The Queen’s Majesty is, by her office and dignity royal, 
the principal conservator of the peace within all her domin- 
ions ; and may give authority to any other to see the peace 
kept, and to punish such as break it; hence it is usually 
called the Queen’s peace. Justices of the peace are appoint- 
ed by the Queen’s special commission under the great seal, 
which appoints them all jointly and separately to keep the 
peace, and any two or more of them to enquire of and deter- 
mine felonies and other misdemeanors. 


Nature of the Office. 


The office of a justice of the peace is partly ministerial, 
and partly judicial. His ministerial duties extend to the 
investigation of such criminal charges as are brought before 
him and are properly the subjects of indictment at the sessions 
or assizes; also to the bailment or commitment of prisoners, 
according to the nature of the offence, and the rules pre- 
scribed by law. In all such cases a justice of the peace is the 
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ministerial officer by or through whom the party accused is 
compelled to appear and stand his trial before the proper 
tribunal. In matters of minor importance he is also in- 
vested by various statutes with a judicial authority, and may 
himself proceed to adjudication in a summary way. His 
decision is, however, in all cases open to appeal, unless the 
right of appeal be expressly taken away by the particular 
statute under which he may be acting. His judgment is 
termed a “‘conviction,’ and the manner of proceeding in 
such cases is defined by the provincial statute 16 V., c. 178, 
the particulars of which will be found under the head of 
“Summary Conviction.” 

No individual of the community is capable of render- 
ing more valuable service to the state than a ‘justice of the 
peace,” whether considered in relation to his ministerial or 
his judicial duties. He is the connecting link between the law 
as a mere passive enactment, and the enforcement of its 
provisions ; the mainspring in fact by which the law is put in 
motion and made subservient to the ends of justice. He is 
emphatically a conservator of the peace, and without his 
rule and oversight the community at large would be continu- 
ally exposed to acts of violence and outrage. ‘The peaceable 
and well-disposed confide in his presence: in his neighbour- 
hood offenders pause before the commission of the crime 
meditated, and are no doubt often times deterred from doing 
that which but for the proximity of a vigilant magistrate 
they might otherwise be tempted to do. 

It is important that those selected to fill the office of 
justices of the peace should be duly qualified; that they 
should be in fact, in the words of the statute 6 V.,c. 3, 
‘“‘the most sufficient persons dwelling in the said districts.” 
This statute contains the following provision with respect to 
their property qualification :— 

Qualification. (a). 

By 6 V., ¢. 8, § 1, itis enacted, that all justices of the 
peace to be appointed in the several districts of this province 
shall be the most sufficient persons dwelling in the said dis- 
tricts. § 2. No attorney, solicitor, or proctor, shall be a jus- 
tice of the peace while so practising. § 3. After the lst Janu- 
ary, 1843, no person shall be a justice, or act as such, who 
shall not have in his actual possession, to his own use, a real 


(a) By 19 & 20 V., c. 46, upon the issue of any new commission, jus- 
tices are not required to renew the oath of qualification, unless they shall : 
in the meantime have parted with the estate upon which they had so quali- 
fied. 
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estate, either in free or common soccage, or en fief, or en 
roture, or en franc aleu, in absolute property or for life, or 
by emphyteose or lease for one or more lives, or originally 
created for a term not less than twenty-one years, or by 
usufructuary possession for his life in lands, tenements, or 
other immoveable property, lying and being in this province, 
of or above the value of £300 currency, over and above 
all incumbrances, or who shall not, before the Ist day 
of January, 1843, or before he takes upon himself to act as a 
justice of the peace, take and subscribe the following oath, 
before some one justice of the peace for the district where he 
intends to act: 


I, A. B. do swear, that I truly and bona fide have, to and for 
my own proper use and benefit, such an estate (specifying the 
nature of such estate, whether land, if land, designating the same by 
tts local description, rents, or any thing else), as doth qualify me 
to act as justice of the peace for the district of , according 
to the true intent and meaning of an act of the provincial par- 
liament, made in the sixth year of the reign of her Majesty 
Queen Victoria, and intituled, An Act for the qualification of 
Justices of the Peace; and that the same is lying and being (or 
issuing out of lands, or tenements or hereditaments, situate) 
within the township, parish or seigniory of , (or in the 
several townships, parishes, or seigniories of ,) or as the 
case may be). So help me God. 


A. certificate of which oath having been so taken shall be 
forthwith deposited by the said justice, who shall have taken 
the same, at the office of the-clerk of the peace, to be filed 
among the records of the sessions. §4. The clerk of the peace 
shall, upon demand, deliver copies of such oath to any person on 
payment of one shilling, which copy shall be evidence at law. 
§ 5. Any justice acting without taking and subscribing said 
oath, or without being qualified according to the act, shall 
for every offence forfeit £25, one moiety to her Majesty, 
and the other to the informer; to be recovered, with full 
costs, in any court of competent jurisdiction in the district, 
and in such action the proof of qualification shall be upon the 
defendant. § 6. If any defendant shall intend to insist upon 
any lands, tenements or real estate, not mentioned in the oath, 
as constituting the whole or any part of his qualification to act 
as a justice at the time of the alleged offence, he shall, at or 
before the time of pleading, deliver to the plaintiff, or his 
attorney, notice in writing, specifying such lands, tenements 
or real estate, and the township or place, and the county or 
counties where situate, and the plaintiff may thereupon, with 
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leave of the court, discontinue such action, on payment of 
the defendant’s costs. § 7. Provided that, upon trial, no 
other lands or real estate than such as are mentioned in such 
oath or notice, shall be insisted upon by the defendant. § 
8. When the property mentioned in the oath or notice shall 
be hable to incumbrances, together with other lands, the 
property mentioned in the oath or notice shall be deemed 
liable only so far as the other lands are not sufficient to pay 
the same. § 9. When the qualification consists of rent, it 
shall be sufficient to specify so much of the property, out of 
which such rent is issuing, as shall be sufficient to secure 
such rent. § 10. In case the plaintiff shall discontinue such 
action, other than as aforesaid, or judgment be given against 
him, the defendant shall recover treble costs. § 11. After 
action brought and due notice given, the court may stay 
proceedings in any subsequent action for any prior offence: 
provided such first action be prosecuted with effect. § 12. 
The court may require the plaintiff to declare upon oath 
that such action has been brought by him without fraud, and 
not for the purpose of protecting the defendant from any 
other action; and if not made to the satisfaction of the 
court, the action shall be dismissed with costs. § 13. False 
statements in any oath under this act to be treated as wilful 
and corrupt perjury. § 14. Actions to be commenced within 
six calendar months after the fact. § 15. Hxemptions from 
the act: the members of her Majesty’s Legislative Council, 
Executive Council, judges of the King’s Bench or Queen’s 
Bench, vice-chancellor, provincial judges of the inferior dis- 
tricts of St. Francis, Gaspe, or any district judge, her Ma- 
jesty’s attorney-general, solicitor-general, advocate-general, 
and any Queen’s counsel. § 16. Sheriffs and coroners 
disqualified from acting as justices pro tem. § 17. Fines 
and penalties, payable to her Majesty under this act, to re- 
main at the disposal of the provincial parliament, for the 
use of the province. 

By 9 V., c. 41, § 1, the Governor in council is authorised 
to appoint justices of the peace in remote parts of the pro- 
vince, not being within the constituted limits of any district ; 
and such justices need not be stated residents, nor possess 
any property qualification. § 2. And may hold and exer- 
cise all the powers (but subject to the laws in force) regard- 
ing the office of justice of the peace. § 8. Commitments 
made by them to be to the nearest common gaol, § 4, And 
appeals against their decisions to the nearest general quar- 
ter sessions, at any time within six calendar months. 
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Form of the Commission of the Peace. 


Victoria, by thetgrace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, defender of the faith, &c. 

To (the names of the justices being here inserted), esquires, 
greeting: Know yr, that we have assigned you, jointly and 
severally, and every one of you, our justices, to keep the peace 
in our county of , and to keep, and cause to be kept, all 
ordinances and statutes for the good of the peace, and for the 
preservation of the same, and for the quiet rule and government 
of our people, made in all and singular their articles in our 
said county, according to the force, form and effect of the same ; 
and to chastise and punish all persons that offend against the 
form of those ordinances and statutes; and to cause to come 
before you, or any one of you, all those who to any one or more 
of our people concerning their bodies, or the firing of their 
houses, having used threats, to find security for the peace or 
their good behaviour towards us and our people; and if they 
shall refuse to find such security, then them in our prisons, until 
they shall find such security, to cause to be safely kept. We 
have also assigned you, and every two or more of you, our 
justices, to enquire more fully the truth, by the oaths of the 
good and lawful men of the county aforesaid, by whom the truth 
of the matter may be better known, of all and all manner of 
felonies, poisonings, trespasses, forestallings, regratings, en- 
orossings and extortions whatsover; of all and singular the 
crimes and offences of which the justices of the peace may and 
ought lawfully to enquire, by whomsoever, and after what man- 
ner soever, in the said county, had done or perpetrated, or 
which hereafter shall there happen to be done or attempted. 
And also, of all those who in the aforesaid county, in companies, 
against our peace in disturbance of our people, with armed force 
have gone or rode, or hereafter shall presume to go or ride. 
And also, of all those who shall have lain in wait, or hereafter 
shall presume to lie in wait, to maim, or cut, or kill our people. 
And also, of all victuallers, and all and singular other persons 
who in the abuse of weights and measures, or in selling victuals, 
against the form of the ordinances and statutes, or any one of 
them, therefore made for the common benefit of our province of 
Canada, and our people thereof, have offended or attempted, or 
hereafter shall presume, in our said county, to offend or attempt. 
And also of the sheriffs, bailiffs, stewards, constables, keepers 
of gaols, and other officers who, in the execution of their offices 
about the premises, or any of them, have unduly behaved them- 
selves, or hereafter shall presume to behave themselves unduly, 
or have been, or hereafter shall happen to be careless, remiss 
or negligent, in our said county ; and of all and singular articles 
and circumstances, and all other things whatsoever that concern 
the premises, or any of them, by whomsoever, and after what 
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manner soever, in our aforesaid county, done or perpetrated, or 
which shall hereafter happen to be done or attempted in what 
manner soever. And to inspect all indictments whatsoever 
before you or any of you taken or to be taken, or before others, 
late our justices of the peace in our aforesaid county made or 
taken and not yet determined; and to make and continue pro- 
cess thereupon against all and singular the persons so indicted, 
or who before you hereafter shall happen to be indicted, until 
they can be taken, surrender themselves, or be outlawed. And 
to hear and determine all and singular the felonies, poisonings, 
trespasses, forestallings, regratings, engrossings, extortions, 
unlawful assemblies and indictments, aforesaid and all and 
singular other the premises according to the laws and statutes 
of our said province of Canada, or form of the ordinances and 
statutes aforesaid, it has been accustomed or ought to be done 
to chastise and punish: provided always, that if a case of difh- 
culty upon a determination of any of the premises before you, 
or any two or more of you, should happen to arise, then let 
judgment in nowise be given before you or any two or more of 
you unless in the presence of one of our justices of our court of 
our bench, or one of our justices appointed to hold the assizes 
in the said county; and therefore we command you, and every 
of you, that to keeping the peace, ordinances, and statutes, and 
all and singular other the premises, you diligently apply your- 
selves, and that at certain days and places which you, or any 
such two or more of you as is aforesaid, shall appoint for the 
purposes, into the premises you make enquiries, all and singu- 
lar the premises you hear and determine, and perform and fulfil 
them in the aforesaid form, doing therein what to justice ap- 
pertains according to the law and custom of Canada; saving to 
us our americaments and other things thereupon belonging. 
And we command, by the tenor of these presents, our sheriff of 
our said county, that at certain days and places which you, or 
any such two or more of you, shall make known unto him, he 
cause to come before you, or any such two or more of you as is 
aforesaid, such and so many good and lawful men of his county, 
by whom the truth of the matter in the premises shall be better 
known and inquired into. 

In testimony, &c. 

The commission is determinable,—first—By the demise 
of the Crown, that is, (by the 1 Anne, c. 8) in six months 
afterwards. Secondly—By express writ under the great 
seal.— Lamb 67. Thirdly—By writ of supersedeas, but 
this does not totally destroy it, as it may be revived again 
by another writ, called a procedendo. Fourthly—By a new 
commission, which virtually, though silently, discharges all 
the former justices that are not included in it, for two com- 
missions cannot subsist at once: and lastly (by 1 Mar. Sess. 
2, c. 8), by accession to the office of sheriff; and according 
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to some opinions, also, by succeeding to the office of coroner. 
—Dailt. c. 3,—1 Bl. Com. p. 358. 


Oath of Office. (BURN.) 


Ye shall swear, that as justices of the peace, in the county 
of , in all articles in the Queen’s commission to you di- 
rected, you shall do equal right to the poor and to the rich, 
after your cunning, wit, and power, and after the laws and 
customs of the province of Canada, and statutes thereof made ; 
and ye shall not be of counsel of any quarrel hanging before 
you ; and that ye hold your sessions after the form of the statutes 
made; and the issues, fines, and americaments, that shall hap- 
pen to be made, and all forfeitures which shall fall before you, 
ye shall cause to be entered without any concealment, (or em- 
bezzelling) and truly send them to the Queen’s exchequer; ye 
shall not let, for gift or other cause, but well and truly you 
shall do your office of justice of the peace in that behalf; and 
that you take nothing for your office of justice of the peace to 
be done, but of the Queen, and fees accustomed, and costs 
limited by statute; and ye shall not direct, nor cause to be 
directed, any warrant (by you to be made) to the parties, but ye 
shall direct them to the bailiffs of the said county, or other the 
Queen’s officers or ministers, or other indifferent persons, to 
do execution thereof.—So help you God. 


Of ther Power, Duty, and Office. 


First—The commission empowers them to conserve the 
peace. Second—It empowers any two, or more, to hear and 
determine all felonies and other offences mentioned in the 
commission. His jurisdiction is confined to the county for 
which he is commissioned. It seems, however, that recog- 
nizances and informations, voluntarily taken before him, in 
any place, are good.—2 Haw., c. 8, § 28. But a justice has 
no jurisdiction, either over the offence or the offender, when 
the one is committed, and the other abiding, in another 
county. ‘There are cases, however, where the presence of 
an offender within the county gives the justice authority, 
arising out of the necessity of preserving the peace, to pro- 
ceed against the party offending. ‘Thus, if a man commit a 
felony in one county and goes into another county, a justice 
of such other county may take his examination, and the in- 
formation against him, in that county, and may commit him, 
and bind over the witnesses to give evidence at the trial ; 
and in short, proceed in all respects as if the offence had 
been committed within his jurisdiction.—2 Hale, 51. 

By che recent statutes relating to “‘Summary Convictions” 
and ‘‘Indictable Offences,’’, 16 V., c. 178, 179, a party 
against whom a warrant has been issued escaping and going 
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into another jurisdiction, whether in Upper or Lower Canada, 
may there be arrested and conveyed back before the justice 
or justices issuing the warrant. The provisions contained 
in these statutes are more fully detailed under their respec- 
tive titles above referred to. 

By statute 1 & 2 P. & M., c. 13, in cases of manslaughter 
and felony, justices of the peace are directed to take the 
examination merely, of the prisoner, and certify the same at 
the next gaol delivery ; since which enactment, it has been 
usual for the justices, in all cases of great moment, to commit 
the prisoner for trial at the next assizes, or gaol delivery ; 
and only in smaller matters—as in cases of petit larceny, 
and offences not capital, to bind over to the quarter sessions. 
—2 Hale, 46. But now by *7 W. IV., c. 4, § 2, the courts 
of general quarter sessions are empowered to try every case 
of simple larceny and accessories to larceny, except the 
chairman be not a barrister; in which case, the larceny to 
be tried must not exceed in value £20. By a subsequent 
statute, the 8 V., c. 138, § 38, the seinor judge of the district 
court being also a justice of the peace for such district, shall 
preside as chairman at the quarter sessions. The commission 
also admonishes them, in all cases of difficulty, to let judg- 
ment in nowise be given thereon, unless in the presence of 
one of the judges appointed to hold the assizes for the dis- 
trict. It may be further observed, that the offences of mur- 
der and manslaughter are not mentioned in the commission ; 
from which circumstance it may be inferred, that justices of 
the peace (in sessions) could never claim jurisdiction over 
these offences.—/itz § Straund, 9 H. 1V., 24 Coron. 457. 
Where a matter of right or title to property comes in ques- 
tion, justices of the peace have then no jurisdiction.— 
R.v. Barnaby, 8 Salk. 217; 2 Ld. RK. 900. A justice 
ought not to act in any case in which he himself is interest- 
ed, but should cause the party to be convened or carried 
before some other justice, or desire the aid of some other 
justice who is present.—Dalt. 173. And in all cases where 
a justice is empowered to hear and determine a matter out 
of sessions, he should make a record in writing, under his 
hand, of all the matters and proofs; and all convictions 
should be returned by him to the sessions.—Dalt. c. 115; 
2 7. R. 385. 

By 4 & 5V., c. 12, § 1, justices of the peace are required 
to make a return of convictions for fines and penalties to the 
next general quarter sessions, and of the receipt and appli- 
cation of the moneys, (§ 2) under the penalty of £20. 
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The Official Duties of a Justice of the Peace. 


These duties extend to indictable offences, as well as those - 
of minor importance, which by statutory law may be disposed 
of judicially by summary conviction (a), such as assault and 
trespass, or the infringement of some statutory enactments 
imposing a fine or penalty for the offence commited. There 
are some cases, however, of larceny, which may now also be 
disposed of summarily. Where the value of the property 
stolen does not exceed five shillings, the recorder of any city 
may, under the recent statute 20 V., c. 27, convict and sen- 
tence the offender to imprisonment, with or without hard 
labour, for a period not exceeding three months; and by § 3, 
where the property stolen exceeds the value of five shillings, 
and the recorder is of opinion it 1s a case that may be dis- 
posed of in a summary way, he is authorised to do so, and to 
sentence the offender to imprisonment, with or without hard 
labour, for any term not exceeding s¢x calendar months.—4 
5. And where any person is charged before any justice or 
justices with any offence mentioned in this act, and in the 
opinion of such justice or justices the case may be a proper 
one to be disposed of by a recorder, or by a police magistrate, 
such justice or justices may, if he or they see fit, remand the 
accused for further examination before the recorder, or 
nearest police magistrate in like manner as under the 16 V., 
c. 179, § 18. And so juvenile offenders whose age does not 
exceed sixteen years, may under the 20 V., c. 29, in cases 
of simple larceny, upon conviction, upon confession or proof 
before two or more justices in open court be committed to 
the common gaol, or house of correction within the jurisdic- 
tion of such justices, with or without hard labour, for any 
term not exceeding three calendar months, or, in their discre- 
tion, forfeit and pay a sum not exceeding £5. But if such 
justices shall be of opinion that the charge is a fit subject for 
prosecution by indictment, or the party charged shall object 
to summary trial under this act, then they shall deal with 
the case as if this act had not been passed. 

These statutes will be found more fully detailed under their 
respective titles of “Larceny” and “Juvenile Offenders,” 
and are here incidentally noticed in order that the attention 
of justices may be drawn to them. 

We have now to consider the course of proceeding with 
regard to indictable offences. 

All felonies, and misdemeanors are strictly speaking 
indictable offences. 


(a) See title ‘Summary Conviction.” 
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Felonies comprise as well the highest order of offences 
such as murder, manslaughter, burglary, arson, robbery, 
forgery and the like, as also cases of simple larceny, such as 
the commission of a bare theft unattended by any other 
aggravation of the crime; all which, as such, are indictable 
offences ; misdemeanors, are offences of a lesser degree than 
felony. Every attempt to commit a felony is a misdemeanor, 
and so is any incitement or solicitation to commit a crime a 
misdemeanor; as where the offender incited and solicited a 
servant to steal his master’s property; the servant was 
honest, and informed his master, and no theft was committed. 
But the instigator was indicted for the misdemeanor and 
convicted. Lord Kenyon observing that the bare solicita- 
tion of a crime was a misdemeanor, &. v. Higgins, 2 Kast. 
5; so parties guilty of any public nuisance, such as obstruct- 
ing a public highway and the like may be indicted for a 
misdemeanor ; and the publication of a defamatory libel is a 
misdemeanor. More upon this subject will be found under 
the head of misdemeanor, to which the reader is referred. 

The course of procedure for indictable offences is provided 
for by statute, 16 V., c. 179, as follows : 


Indictable Offences. 


Complaint.—§ 1. That in all cases where a charge or 
complaint (A) is made before any one or more of her Majes- 
ty’s justices of the peace for any territorial division of 
Upper Canada, that any person has committed, or is sus- 
pected to have committed, any treason, felony or other 
indictable misdemeanor or offence within the limits of the 
jurisdiction of such justice or justices of the peace, or 
that any person guilty or suspected to be guilty of having 
committed any such crime or offence elsewhere out of the 
jurisdiction of such justice or justices, is residing or being, 
or is suspected to reside or be within the limits of the juris- 
diction of such justice or justices, then, and in every such 
case, if the person so charged or complained against shall 
not then be in custody, it shall be lawful for such justice or 
justices of the peace to issue his or their warrant (B) to 
apprehend such person, and to cause him to be brought 
before such justice or justices, or any other justice or 
justices for the same territorial division, to answer such 
charge or complaint and to be dealt with according to law: 
provided always, that in all cases it shall be lawful for such 
justice or justices to whom such charge or complaint shall be 
preferred, if he or they shall so think fit, instead of issuing 
in the first instance his or their warrant to apprehend the 
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person so charged or complained against, to issue his or 
their summons (C) directed to such person, requiring him to 
appear before the said justice or justices, at the time and 
place to be therein mentioned, or before such other justice or 
justices of the same territorial division as may then be there, 
and if, after being served with such summons in manner 
hereinafter mentioned, he shall fail to appear at such time 
and place, in obedience to such summons, then, and in every 
such case, the said justice or justices, or any other justice or 
justices of the peace, for the same territorial division, may 
issue his or their warrant (D) to apprehend. such person so 
charged or complained against, and cause such person to be 
brought before him or them, or before some other justice or 
justices of the peace for the same territorial division, to 
answer to the said charge or complaint, or to be further 
dealt with according to law: provided nevertheless, that 
nothing herein contained shall prevent any justice or justices 
of the peace from issuing the warrant hereinbefore first 
mentioned, at any time before or after the time mentioned in 
such summons for the appearance of the accused party. 
Indictment— Warrant thereon.—§ 2. That when any in- 
dictment shall be found by the grand jury in any court of 
oyer and terminer or general gaol delivery, or in any court 
of general quarter sessions of the peace, against any person 
who shall then be at large, and whether such person shall be 
bound by any recognizance to appear to answer to any such 
charge or not, the person who shall act as marshal at such 
court of oyer and terminer or gaol delivery, or as clerk of 
the peace at such sessions at which the said indictment shall 
be found, shall, at any time afterwards after the end of the 
sessions of oyer and terminer or gaol delivery, or sessions of 
the peace, at which such indictment shall have been found, 
upon application of the prosecutor, or of any person on his 
behalf, and on payment of a fee of one shilling, if such 
person shall not have already appeared and pleaded to such 
indictment, grant unto such prosecutor or person a certificate 
(F) of such indictment having been found; and upon pro- 
duction of such certificate to any justice or justices of the 
peace for the county or united counties in which the offence 
shall in such indictment be alleged to have been committed, 
or in which the person indicted in and by such indictment 
shall reside or be, or be supposed or suspected to reside or 
be, it shall be lawful for such justice or justices, and he or 
they are hereby required to issue his or their warrant (G) to 
apprehend such person so indicted, and to cause him to be 
brought before such justice or justices or any other justice or 


PHustices of the Peace. 451 


justices for the same district, to be dealt with according to 
law: and afterwardsif such person be thereupon apprehended 
and brought before any such justice or justices, such justice 
or justices, upon its being proved upon oath or affirmation 
before him or them, that the person so apprehended is the same 
person who is charged and named in such indictment, shall 
without further inquiry or examination, commit (H) him for 
trial, or admit him to bail in manner hereinafter mentioned ; 
or if such person so indicted shall be, confined in any gaol or 
prison for any other offence than that charged in the said 
indictment at the time of such application and production of 
such certificate to such justice or justices as aforesaid, it shall 
be lawful for such justice or justices, and he or they are 
hereby required, upon its being proved before him or them 
upon oath or affirmation, that the person so indicted and the 
person so confined in prison are one and the same person, to 
issue his or their warrant (I), directed to the gaoler or keeper 
of the gaol or prison in which the person so indicted shall 
then be confined as aforesaid, commanding him to detain such 
person in his custody, until, by her Majesty’s writ of Habeas 
Corpus, he shall be removed therefrom for the purpose of 
being tried upon the said indictment, or until he shall be 
otherwise removed or discharged out of his custody by due 
course of law: provided always, that nothing herein con- 
tained shall prevent or be construed to prevent the issuing or 
execution of bench warrants, whenever any court of compe- 
tent jurisdiction may think proper to order the issuing of any 
such warrant. 

Warrant on Sunday.—§ 8. That it shall be lawful for any 
justice or justices of the peace to grant or issue any warrant 
as aforesaid, or any search warrant on a Sunday as well as 
on any other day. 

Information and complaint—Search Warrant, §¢.—§ 4. 
That in all cases when a charge or complaint for any indict- 
able offence shall be made before such justice or justices 
aforesaid, if it be intended to issue a warrant in the first > 
instance against such party or parties so charged, an inform- 
ation and complaint thereof (A) in writing, on the oath or 
affirmation of the informant, or of some witness or witnesses 
in that behalf, shall be laid before such justice or justices: 
provided always, that in those cases only when it is intended 
to issue a Summons instead of a warrant in the first instance, 
and where it is so specially provided in some act of parlia- 
ment, it shall not be necessary that such information and 
complaint shall be in writing, or be sworn to or affirmed in 
manner aforesaid; but in every such case so provided for in 
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some act of parliament as aforesaid, such information and 
complaint may be by parol merely, and without any oath or 
affirmation whatsoever to support or substantiate the same: 
provided also, that no objection shall be taken or allowed to 
any such information or complaint for any alleged defect 
therein in substance or in form, or for any variance between 
it and the evidence adduced on the part of the prosecution, 
before the justice or justices who shall take the examination 
of the witnesses on that behalf as hereinafter mentioned ; and 
if any credible witness shall prove upon oath (EH 1) before a 
justice of the peace, that there is reasonable cause to suspect 
that any property whatsoever, on or with respect to which 
any larceny or felony shall have been committed, is in any 
dwelling-house, out-house, garden, yard, croft or other place 
or places, the justice may grant a warrant (HK 2) to search 
such dwelling-house, garden, yard, croft or other place or 
places, for such property. 

Summons or Warrant on Information.—§ 5. That upon 
such information and complaint being so laid as aforesaid, 
the justice or justices receiving the same may, if he or they 
shall think fit, issue his or their summons or warrant respec- 
tively as hereinbefore directed, to cause the person charged 
as aforesaid to be and appear before him or them, or any 
justice or justices of the peace for the same territorial division, 
to be dealt with according to law: and every summons (C) 
shall be directed to the party so charged in and by such in- 
formation, and shall state shortly the matter of such inform- 
ation, and shall require the party to whom it is directed to 
be and appear at a certain time and place therein mentioned, 
before the justice who shall issue such summons, or before 
such other justice or justices of the peace for the same terri- 
torial division as may then be there, to answer to the same 
charge, and to be further dealt with according to law; and 
every such summons shall be served by a constable or other 
peace officer upon the person to whom it is so directed, by 
delivering the same to the party personally, or, if he cannot. 
conveniently be met with, then by leaving the same for him 
with some person at his last or most usual place of abode ; 
and the constable or other peace officer who shall have served 
the same in manner aforesaid, shall attend at the 
time and place, and before the justice or justices in the said 
summons mentioned, to depose, if necessary, to’the service 
of such summons; and if the person so served shall not 
be and appear before such justice or justices, at the time 
and place mentioned in such summons, in obedience to the 
same, then it shall be lawful for such justice or justices, to 
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issue his or their warrant (D) for apprehending the party so 
summoned, and bringing him before such justice or justices, 
or before some other justice or justices for the same terri- 
torial division, to answer the charge in the said information 
and complaint mentioned, and to be further dealt with ac- 
cording to law: provided always, that no objection shall be 
taken or allowed to any such summons or warrant for any 
alleged defect therein in substance er in form, or for any 
variance between it and the evidence adduced on the part of 
the prosecutor before the justice or justices who shall take 
the examination of the witnesses in that behalf as hereinafter 
mentioned; but if any such variance shall appear to such 
justice or justices to be such that the party charged has been 
thereby deceived or misled, it shall be lawful for such justice 
or justices, at the request of the party so charged, to adjourn 
the hearing of the case to some future day, and, in the mean- 
time, to remand the party so charged, or admit him to bail 
in manner hereinafter mentioned. 

Warrant—Form of, g¢.—§ 6. That every warrant (B) . 
hereafter to be issued by any justice or justices of the peace 
to apprehend any person charged with any indictable offence, 
shall be under the hand and seal, or hands and seals, of the 
justice or justices issuing the same, and may be directed to 
all or any of the constables or other peace officers of the 
district within which the same is to be executed, or to such 
constable and all other constables or peace officers in the 
territorial division within which the justice or justices issuing 
the same has or have jurisdiction, or generally to all the 
constables or peace officers within the last-mentioned terri- 
torial division; and it shall state shortly the offence on 
which it is founded, and shall name and otherwise describe 
the offender; and it shall order the person or persons to 
whom it is directed to apprehend the offender, and bring him 
before the justice or justices issuing such warrant, or before 
some other justice or justices of the peace for the same 
territorial division, to answer to the charge contained in the 
said information, and to be further dealt with according to 
law; and it shall not be necessary to make such warrant 
returnable at any particular time, but the same may remain 
in force until it shall be executed; and such warrant may 
be executed by apprehending the offender at any place 
within the territorial division within which the justice or 
justices issuing the same shall have jurisdiction, or, in cage 
of pursuit, at any place in the next adjoining territorial 
division, and within seven miles of the border of such first 
mentioned territorial division, without having such warrant 
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backed, as hereinafter mentioned; and in all cases where 
such warrant shall be directed to all constables or other 
peace officers within the territorial division within which 
such justice or justices shall have jurisdiction, it shall be 
lawful for any constable or other peace officer for any place 
within such territorial division to execute the said warrant 
at any place within the jurisdiction for which the said 
justice or justices shall have acted when he or they granted 
such warrant, in like manner as if such warrant were directed 
specially to such constable by name, and notwithstanding 
the place within which such warrant shall be executed shall 
not be within the place for which he shall. be constable or 
peace officer: provided always, that no objection shall be 
taken or allowed to any such warrant for any defect therein, 
in substance or in form, or for any variance between it and 
the evidence adduced on the part of the prosecution, before 
the justice or justices who shall take the examination of the 
witnesses in that behalf as heremafter mentioned; but if any 
such variance shall appear to any such justice or justices to 
be such that the party charged has been thereby deceived or 
misled, it shall be lawful for such justice or justices, at the 
request of the party so charged, to adjourn the hearing of 
the case to some future day, and in the meantime to remand 
the party so charged, or to admit him to bail in manner 
hereinafter mentioned. 

Backing Warrant.—§ 7. That if the person against whom 
any such warrant shall be issued, as aforesaid, shall not be 
found within the jurisdiction of the justice or justices by 
whom the same shall be issued, or if he shall escape, go into, 
reside, or be, or be supposed or suspected to be in any place 
within this province, whether in Upper or in Lower Canada, 
out of the jurisdiction of the justice or justices issuing such 
warrant, it shall and may be lawful for any justice of the 
peace within the jurisdiction of whom such person shall so 
escape or go, or in which he shall reside or be, or be supposed 
or suspected to be, upon proof alone being made on oath of 
the hand-writing of the justice issuing the same, and without 
any security being given, to make an endorsement (KX) on 
such warrant signed with his name, authorising the execu- 
tion of such within the jurisdiction of the justice making 
such endorsement, and which endorsement shall be sufficient 
authority to the person bringing such warrant, and to all 
other persons to whom the same was originally directed, and 
also to all constables and other peace officers of the territorial 
division where such warrant shall be so endorsed, to execute 
the same in such other territorial division, and to carry the 
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person against whom such warrant shall have issued, when 
apprehended, before the justice or justices of the peace who 
first issued the warrant, or before some other justice or jus- 
tices of the peace for the same territorial division, or before 

some justice or justices of the territorial division where the 
offence in the said warrant mentioned appears therein to 
have been committed: provided always, that if the prosecutor 
or any of the witnesses upon the part of the prosecution shall 
then be in the territorial division where such person shall 
have been so apprehended, the constable, or other person or 
persons who shall have so apprehended such person, may, if 
so directed by’the justice backing such warrant, take and 
convey him before the justice who shall have so backed the 
said warrant, or before some other justice or justices for the 
same territorial division; and the said justice or justices may 
thereupon take the examination of such prosecutor or wit- 
nesses, and proceed in every respect in manner hereinafter 
directed with respect to persons charged before a justice or 
justices of the peace, with an offence alleged to have been 
committed in another territorial division than that in which 
such persons have been apprehended. 

Summoning Witnesses.—§ 8. That if it shall be made to 
appear to any justice of the peace, by the oath or affirmation 
of any credible person, that any person within the jurisdiction 
of such justice is likely to give material evidence for the 
prosecution, and will not voluntarily appear, for the pur- 
pose of being examined as a witness at the time and 
place appointed for the examination of witnesses against the 
accused, such justice may, and is hereby required to issue 
his summons (L 1) to such person under his hand and seal, 
requiring him to be and appear ata time and place mentioned 
in such summons, before the said justice, or before such 
other justice or justices of the peace for the same territorial 
division as shall then be there, to testify what he shall know 
concerning the charge made against such accused party ; and 
if any person so summoned shall neglect or refuse to appear 
at the time and place appointed by the said summons, and 
no just excuse shall be offered for such neglect or refusal, 
then (after proof upon oath or affirmation of such summons 
having been served upon such person, either personally or 
with some person for him at his last or most usual place of 
abode) it shall be lawful for such justice or justices before 
whom such person should have appeared, to issue a warrant 
(L 2) under his or their hands and seals, to bring and have 
such person, at a time and place to be therein mentioned, 
before the justice who issued the said summons, or before 
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such other justice or justices of the peace for the same 
territorial division as shall then be there, to testify as afore- 
said, and which said warrant may, if necessary, be backed 
as hereinbefore is mentioned, in order to its being executed 
out of the jurisdiction of the justice who shall have issued 
the same; or if such justice shall be satisfied by evidence 
upon oath or affirmation that it is probable that such person 
will not attend to give evidence unless compelled so to do, 
then, instead of issuing such summons, it shall be lawful for 
him to issue his warrant (L 3) in the first instance, and 
which, if necessary, may be backed as aforesaid, and if on 
the appearance of such person so summoned before the said 
last mentioned justice or justices, either in obedience to the 
said summons or upon being brought before him or them by 
virtue of the said warrant, such person shall -refuse to be 
examined upon oath or affirmation concerning the premises, 
or shall refuse to take such oath or affirmation, or having 
taken such oath or affirmation, shall refuse to answer such 
questions concerning the premises as shall then be put to 
him, without giving any just excuse for such refusal, any 
justice of the peace then present, and having there jurisdic- 
tion, may, by warrant (L 4) under his hand and seal, commit 
the person so refusing to the common gaol of the county 
where such person so refusing shall then be, there to remain 
and be imprisoned for any time not exceeding ten days, unless 
he shall in the meantime consent to be examined and to answer 
concerning the premises. 

Hzxamination in presence of the accused.—§ 9. That in all 
cases where any person shall appear or be brought before 
any or justice or justices of the peace charged with any 
indictable offence, whether committed in this province or upon 
the high seas, or on land beyond the seas, or whether such 
person appear voluntarily upon summons or have been appre- 
hended, with or without warrant, or be in custody for the 
same or any other offence, such justice or justices before he 
or they shall commit such accused person to prison for trial, 
or before he or they shall admit him to bail, shall in the 
pesence of such accused person, who shall be at liberty to put 
questions to any witness produced against him, take the 
statement (M) or oath or affirmation of those who shall know 
the facts and circumstances of the case, and shall put the 
same in writing, and such depositions shall be read over to 
and signed respectively by the witnesses who shall have been 
so examined, and shall be signed also by the justice or 
justices taking the same; and the justice or justices before 
whom any such witness shall appear to be examined as afore- 
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said, shall, before such witness is examined, administer to 
such witness the usual oath or affirmation, which such justice 
or justices shall have full power and authority to do; and if, 
upon the trial of the person so accused as first aforesaid, it 
shall be proved upon oath or affirmation of any credible 
witness, that any person whose deposition shall have been 
taken as aforesaid is dead, or is so ill as not to be able te 
travel, and if also it be proved that such deposition was taken 
in the presence of the person so accused, and that he or his 
counsel or attorney, had a full opportunity of cross-examining 
the witness, then if such deposition purports to be signed 
by the justice by or before whom the same purports to 
have been taken, it shall be lawful to read such deposition as 
evidence in such prosecution without further proof thereof, 
unless it shall be proved that such deposition was not in fact 
signed by the justice purporting to sign the same. 

§ 10. Statement of the Accused Party.—That after the 
examinations of all the witnesses on the part of the prosecution 
as aforesaid shall have been completed, the justice of the 
peace, or one of the justices by or before whom such exami- 
nation shall have been so completed as aforesaid, shall, with- 
out requiring the attendance of witnesses, read or cause to be 
read to the accused the depositions taken against him, and 
shall say to him these words, or words to the like effect: 
‘‘ Tlaving heard the evidence, do you wish to say any thing 
in answer tothe charge? Youare notobliged tosay any thing 
unless you desire to do so, but whatever you say will be taken 
down in writing, and may be given in evidence against you 
upon your trial.’”’ And whatever the prisoner shall then 
Say in answer thereto shall be taken down in writing 
(N) and read over to him, and shall be signed by the 
said justice or justices, and kept with the depositions 
of the witnesses, and shall be transmitted with them 
as hereinafter mentioned; and afterwards, upon the 
trial of the said accused person, the same may, if necessary, 
be given in evidence against him without further proof 
thereof, unless it shall be proved that the justice or justices 
purporting to sign the same did not in fact sign the same: 
provided always, that the said justice or justices, before such 
accused person shall make any statement, shall state to him 
and give him clearly to understand that he has nothing to 
hope from any promise of favour, and nothing to fear from 
any threat which may have been holden out to him to induce 
him to make any admission or confession of his guilt, but 
that whatever he shall then say may be given in evidence 
against him upon his trial, notwithstanding such promise or 
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threat : provided nevertheless, that nothing herein contained 
or enacted shall prevent the prosecutor, in any case, from giv- 
ing in evidence any admission or confession, or other statement 
of the person accused or charged, made at any time, which 
by law would be admissible as evidence against such person. 

Place of Examination.—§ 11. That the room or building 
in which such justice or justices shall take such examination 
and statement as aforesaid, shall not be deemed an open 
court for that purpose ; and it shall be lawful for such justice 
or justices, in his or their discretion, to order that no person 
shall have access to, or be or remain in such room or building 
without the consent or permission of such justice or justices, 
if it appear to him or them that the ends of justice will be 
best answered by so doing. 

Recognizances of Witnesses.—§ 12. That it shall be lawful 
for any such justice or justices before whom any such witness 
shall be examined as aforesaid, to bind by recognizance 
(O 1) the prosecutor, and every such witness, to appear at 
the next court of competent criminal jurisdiction at which 
the accused is to be tried, then and there to prosecute, or 
prosecute and give evidence, or to give evidence, as the case 
may be, against the party accused, which said recognizance 
shall particularly specify the profession, art, mystery or 
trade of every such person entering into or acknowledging 
the same, together with his christian and surname, and the 
township or place of, his residence, or if his residence be in 
a city, town or borough, the recognizance shall also particu- 
larly specify the name of the city, town or borough, and when 
convenient so to do, of the street and the number (if any) of 
the house in which he resides, and whether he is owner or 
tenant. thereof, or lodger therein; and the said recognizance, 
being duly acknowledged by the person so entering into the 
same, shall be subscribed by the justice or justices before 
whom the same shall be acknowledged, and a notice (O 2) 
thereof, signed by the said justice or justices, shall at the 
same time be given to the person bound thereby; and the 
several recognizances so taken, together with the written in- 
formation (if any), the depositions, the statement of the 
accused, and the recognizance of bail (if any) in every such 
case shall be delivered by the said justice or justices, or he 
or they shall cause the same to be delivered to the proper 
officer of the court in which the trial is to be had, before or 
at the opening of the court on the first day of the sitting 
thereof, or at such other time as the judge, justice or person 
who is to preside at such court at the said trial shall ord®r 
and appoint: provided always, that if any such witness shall 
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refuse or enter into or acknowledge such recognizance as 
aforesaid it shall be lawful for the justice or justices of the 
peace by his or their warrant (P 1) to commit him to the 
common gaol for the county in which the accused party is to 
be tried, there to be imprisoned and safely kept until after 
the trial of such accused party, unless in the meantime such 
witness shall duly enter into such recognizance as aforesaid 
before some one justice of the peace for the territorial 
division in which such gaol.shall be situate : provided never- 
theless, that if afterwards, for want of sufficient evidence in 
that behalf, or other cause, the justice or justices before 
whom such accused party shall have been brought shall not 
commit him or hold him to bail for the offence with which he 
is charged, it shall be lawful for such justice or justices, or 
for any other justice or justices for the same territorial 
division, by his or their order (P 2) in that behalf, to order 
and direct the keeper of such common gaol where such wit- 
ness shall be so in custody, to discharge him from the 
same, and such keeper shall thereupon forthwith discharge 
him accordingly. 

Remanding the Accused.—§ 13. That if from the absence 
of witnesses, or from any other reasonable cause, it shall 
become necessary or advisable to defer the examination of 
the witnesses for any time, it shall be lawful to and for the 
justice or justices before whom the accused shall appear or be 
brought, by his or their warrant (Q 1) from time to time to 
remand the party accused for such time as by such justice or 
justices in their discretion shall be deemed reasonable, not 
exceeding eight clear days at any one time, to. the common 
gaol or house of correction or other prison, lock-up house, or 
place of security in the territorial division for which such 
justice or justices shall then be acting ; or if the remand be for 
a time not exceeding three clear days, it shall be lawful for 
such justice or justices verbally to order the constable, or other 
person in whose custody such party accused may then be, or 
any constable or person to be named by the said justice or 
justices in that behalf, to continue or keep such party 
accused in his custody, and to bring him before the same or 
such other justice or justices as shall be there acting at the 
time appointed for continuing such examination: provided 
always, that any such justice or justices may order such 
accused party to be brought before him or them, or before 
any other justice or justices of the peace for the same terri- 
torial division, at any time before the expiration of the time 
for which such party shall be remanded, and the gaoler or 
officer in whose custody he shall then be, shall duly obey 
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such order: provided also, that instead of detaining the said 
accused party in custody during the period for which such 
accused party shall be so remanded, any one justice of the 
peace before whom such party shall so appear or be brought 
as aforesaid, may (a) discharge him, upon his entering into a 
recognizance (Q 2, 3,) with or without a surety or sureties, 
at the discretion of such justice, conditioned for his appear- 
ance at the time and place appointed for the continuance of 
such examination; and if such accused party shall not after- 
wards appear at the time and place mentioned in such recog- 
nizance, then the said justice, or any other justice of the 
peace who may then and there be present, upon certifying 
(() 4) upon the back of the recognizance the non-appear- 
ance of such accused party, may transmit such recognizance 
to the clerk of the peace for the territorial division within 
which such recognizance shall have been taken, to be pro- 
ceeded upon in like manner as other recognizances, and such 
certificate shall be deemed sufficient primd facie evidence of 
such non-appearance of the said accused party. 

Where Offence Committed in another jurisdiction.—§ 14. 
And whereas it often happens that a person is charged before 
a justice of the peace with an offence alleged to have been 
committed in another territorial division than that in which 
such person has been apprehended, or in which such justice 
has jurisdiction, and it is necessary to make provision as to 
the manner of taking the examination of the witnesses, and 
of committing the party accused, or admitting him to bail in 
such a case. Be it therefore enacted, that whenever a per- 
son shall appear or be brought before a justice or justices of 
the peace in the territorial division wherein such justice or 
justices shall have jurisdiction, charged with an offence 
alleged to have been committed by him within any territorial 
division wherein such justice or justices shall not have juris- 
diction, it shall be lawful for such justice or justices, and he 
or they are hereby required to examine such witnesses, and 
receive such evidence in proof of the said charge as shall be 
produced before him or them within his or their jurisdiction; 
and if, in his or their opinion, such testimony and evidence 
shall be sufficient proof of the charge made against such 
accused party, such justice or justices shall thereupon commit 
him to the common gaol for the coufity where the offence is 
alleged to have been committed, or shall admit him to bail 
as hereinafter mentioned, and shall bind over the prosecutor 


(a) The word may evidently confers a discretionary power on the justice 
in such cases, and if exercised, it should be with due precaution, and only 
upon ample and sufficient bail being given for the re-appearance of the 
accused in cases of serious importance, 
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(if he have appeared before him or them) and the witnesses, 
by recognizance accordingly as hereinbefore mentioned ; but 
if such testimony and evidence shall not, in the opinion of 
such justice or justices be sufficient to put the accused party 
upon his trial for the offence with which he is so charged, 
then such justice or justices shall bind over such witness or 
witnesses as he shall have examined by recognizance to give 
evidence as hereinbefore is mentioned; and such justice or 
justices shall, by warrant (R 1) under his or their hand and 
seal, or hands and seals, order the said accused party to be 
taken before some justice or justices of the peace in and for 
the territorial division where the offence is alleged to have 
been committed, and shall at the same time deliver up the 
information and complaint, and also the depositions and re- 
cognizances so taken by him or them to the constable who 
shall have the execution of such last mentioned warrant, to 
be by him delivered to the justice or justices before whom he 
shall take the accused, in obedience to the said warrant, and 
which said depositions and recognizances shall be deemed to 
be taken in the case, and shall be treated to all intents and 
purposes as if they had been taken by or before the said last 
mentioned justice or justices, and shall, together with such 
depositions and recognizances as such last mentioned justice 
or justices shall take in the matter of such charge against the 
said accused party, be transmitted to the clerk of the court or 
other proper officer where the said accused party is to be tried, 
in the manner, and at the time hereinbefore mentioned, if such 
accused party shall be committed for trial upon the said charge, 
or shall be admitted to bail; and in case such accused party 
shall be taken before the justice or justices last aforesaid, by 
virtue of the said last mentioned warrant, the constable, or 
other person or persons to whom the said warrant shall have 
been directed, and who shall have conveyed such accused 
party before such last mentioned justice or justices, shall be 
entitled to be paid his costs and expenses of conveying the 
said accused party before the said justice or justices ; and 
upon the said constable or other person producing the said 
accused party before such justice or justices, and delivering 
him into the custody of such person as the said justice or 
justices shall direct or name in that behalf, and upon the said 
constable delivering tothe said justice or justices the warrant, 
information, (if any), depositions and recognizances aforesaid, 
and proving by oath the hand-writing of the justice or justices 
who shall have subscribed the same, such justice or justices 
before whom the said accused party is produced shall: there- 
upon furnish such constable with a receipt or certificate (R 2) 
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of his or their having received from him the body of the said 
accused party, together with the said warrant, information, 
(if any), depositions and recognizances, and of his having 
proved to him or them, upon oath, the hand-writing of the 
justice who shall have issued the said warrant; and the said 
constablé, on producing such receipt or certificate to the 
sheriff or high bailiff, if he shall have been employed by such 
officer, and if not, then to the treasurer of the county in 
which such accused party was apprehended, will be entitled 
to be paid all his reasonable charges, costs and expenses of 
conveying such accused party into such other county or ter- 
ritorial division, and returning from the same. 

Bail.—§ 15. That when any person shall appear before 
any justice of the peace charged with a felony or suspicion 
of felony, and the evidence adduced shall in the opinion of 
such justice be sufficient to put such accused party on his 
trial as hereinafter mentioned, but shall not furnish such a 
strong presumption of guilt as to warrant his committal for 
trial, it shall and may be lawful for such justice joontly with 
some other justice of the peace to admit such person to bail 
upon his procuring and producing such surety or sureties as 
in the opinion of such two justices will be sufficient to ensure 
the appearance of such person so charged, at the time and 
place when and where he is to be tried for such offence ; and 
thereupon such two justices shall take the recognizance 
(S. 1, 2.) of the said accused person and his surety or sure- 
ties, conditioned for the appearance of such accused person 
at the time and place of trial, and that he will then surren- 
der and take his trial and not depart the court without leave : 
provided firstly, that when the offence committed or suspect- 
ed to have been committed is a mzsdemeanor, any one jus- 
tice may admit to bail in manner aforesaid; and such justice 
or justices may at their discretion require that such bail 
should justify on oath as to their sufficiency, which oath the 
said justice or justices is and are hereby authorised to ad- 
minister, and in default of such person procuring sufficient 
bail, then such justice or justices may commit him to prison, 
there to be kept until delivered according to law; provided 
secondly, and it is hereby declared and enacted, that in all 
cases of felony, where the party accused shall be finally 
committed as hereinafter provided, it shall be lawful for any 
county judge who may be also a justice of the peace for the 
county within the limits of which such accused party is con- 
fined, in his discretion, on application made to him for that 
purpose, to order such accused party or person to be admit- 
ted to bail on entering into recognizance with sufficient sure- 
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ties for such an amount, before two justices of the peace, as 
the said judge shall direct, and thereupon such justices shall 
issue a warrant of deliverance (S. 8.) as hereinafter provided, 
and shall attach thereto the order of the judge directing the 
admitting of such party to bail; provided lastly, that no 
Justice or justices of the peace, or county judge, shall admit 
any person to bail accused of treason or murder, nor shall 
any such person be admitted to bail, except by order of her 
Majesty’s Court of Queen’s Bench or of Common Pleas, or 
one of the judges thereof in vacation, and nothing herein 
contained, shall prevent such last mentioned judges admit- 
ting any person accused of misdemeanor or felony to bail 
when they may think it right to do so. 

Warrant of Deliverance.—§ 16. That in all cases where 
a justice or justices of the peace shall admit to bail any per- 
son who shall then be in any prison charged with the offence 
for which he shall be so admitted to bail, such justice or jus- 
tices shail send to or cause to be lodged with the keeper of 
such prison, a warrant of deliverance (S. 38.) under his or 
their hand and seal, or hands and seals, requiring the said 
keeper to discharge the person so admitted to bail if he be 
detained for no other offence, and upon such warrnnt of 
deliverance being delivered to or lodged with such keeper, 
he shall forthwith obey the same. | 

Discharge or Commitment.—§ 17. That when all the 
evidence offered upon the part of the prosecution against the 
accused party shall have been heard, if the justice or justices 
of the peace then present shall be of opinion that zt ds not 
sufficient to put such accused party upon his trial for any 
indictable offence, such justice or justices shall forthwith 
order such accused party, if in custody, to be discharged as 
to the information then under inquiry ; but if in the opinion 
of such justice or justices such evidence is sufficient to put 
the accused party upon his trial for an indictable offence, 
although it may not raise such a strong presumption of guilt 
as would induce such justice or justices to commit the accus- 
ed for trial without bail, or if the offence with which the 
party is accused be a misdemeanor, then such justice shall 
admit the party to bail as hereinbefore provided ; but if the 
offence be a felony, and the evidence given be such as to 
raise a strong presumption of guilt, then such justice or jus- 
tices shall by his or their warrant (T. 1.) commit him to the 
common gaol for the territorial division to which he ma 
now by law be committed, or in the case of an indictable of- 
fence committed on the high seas, or on land beyond the sea, 
to the common gaol of the territorial division within which 
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such justice or justices shall haye jurisdiction, to be there 
safely kept until he shall thence be delivered by due course 
of law. : 

Conveyance to Gaol.—} 18. That the constable or any of 
the constables, or other persons to whom any warrant of com- 
mitment shall be directed, authorised by this or any other 
act, shall convey such accused person therein named or de- 
scribed to the gaol or other prison mentioned in such war- 
rant, and there deliver him, together with such warrant, to 
the gaoler, keeper or governor of such gaol or prison, who 
shall thereupon give such constable or other person so de- 
livering such prisoner into his custody a receipt (‘’. 2.) for 
such prisoner, setting forth the state and condition in which 
such prisoner was when he was delivered into the custody of 
such gaoler, keeper or governor. 

Copies of Depositions—§ 19. That at any time after all 
the examinations aforesaid shall have been completed, and 
before the first day of the sessions, or other first sitting of the 
court at which any person so committed to prison or admitted 
to bail as aforesaid is to be tried, such person may require 
and shall be entitled to have, from the officer or person hay- 
ing the custody of the same, copies of the depositions on 
which he shall have been committed or bailed, on payment 
of a reasonable sum for the same, not exceeding the rate of 
three pence for each folio of one hundred words. 

Forms—valid.—S 20. That the several forms in the sche- 
dule to this act contained, or forms to the like effect, shall 
be good, valid and sufficient in law. 

Police or Stipendiary Magistrate, §e.—§ 21. That any 
inspector and superintendent of police, police magistrate or 
stipendiary magistrate, appointed for any territorial division, 
shall have full power to do alone whatever is authorised by 
this act to be done by any two or more justices of the peace, 
and that the several forms in the schedule to this act annexed, 
may be varied so far as it may be necessary to render them 
applicable to such inspector and superintendent of police, 
police magistrate or stipendiary magistrate aforesaid. 

Repeal of other Acts.—§ 22. That from and after the day 
on which this act shall commence to take effect, all other act 
or acts or parts of acts which are contrary to or inconsistent 
with the provisions of this act, shall be and the same are 
hereby repealed. 

Act to apply to Upper Canada only.—§ 23. That this act 
shall apply only to Upper Canada, except in so far as any 
provision thereof is expressly extended to Lower Canada, or 
to any act to be done there. 
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Commencement of the Act.—§ 24. That this act shall com- 
mence and have force and effect upon, from and after the 
first day of July, one thousand eight hundred and fifty-three, 
and not before: 


SCHEDULES. 
(A.) 
Information and Complaint for an Indictable Offence. 


Province or Canapa: ) The information and complaint of C. 


(County or united {| Dz. of » (yeoman), 
counties, or as the taken this day of : 
case may be,) of in the year of our Lord 


before the undersigned, (one) of her Majesty’s justices of the 
peace in and for the said (county, or as the case may be) of 
, who saith that (dc., stating the offence). 
Sworn before (me), the day and year first above mentioned, 
at 
ite 


(B.) 
Warrant to Apprehend a Person charged with an Indictable 
Offence. 


ProvincE or Canapa: ) To all or any of the constables or other 
(County or united peace officers in the (county or 
county, or as the united counties, or as the case may 
case may be,) of j be,) of , 

Whereas A. B., of , (labourer), hath this day 
been charged upon oath before the undersigned, (one) of her 
Majesty’s justices of the peace, in and for the said (county or 
united counties, or as the case may be,) of , for that 
he, on > at , did (&c. stating shortly the 
offence). These are therefore to command you, in her Majesty’s 
name, forthwith to apprehend the said A. B., and to bring him 
before (me) or some other of her Majesty’s justices of the 
peace in and for the said (county or united counties, or as the 
case may be,) of , to answer unto the said charge, 
and to be further dealt with according to law. 

Given under (my) hand and seal, this day of 

» at , in the (county, dc.) aforesaid. 


Ji Boj Lise 
(C.) 


Summons to a Person charged with an Indictable Offence. 


PRovVINCE OF CANADA: 

(County or united To A.B. of , (labourer). 
counties, or as the Whereas you have this day been 
case may be,) of charged before the undersigned (one) 

of her Majesty’s justices of the peace in and for the said 

(county or united counties, or as the case may be,) of 
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for that you on ag , (&e., stating 
shortly the offence). These are therefore to command you, in 
her Majesty’s name, to be and appear before (me) on ; 
at o’clock in the (fore) noon, at , or before 
such other justice or justices of the peace for the same (county 
or united counties, or as the case may be,) of ,as may 


then be there, to answer to the said charge, and to be further 
dealt with according to law. 
Given under (my) hand and seal, this day of sin ithe 
year of our Lord vat , in the (county &c.) aforesaid. 
JOBS Lewes 
aes 


Warrant when the Summons zs Disobeyed. 


Province oF CANADA : 
(County or united >) To all or any of the constables or other 


counties, or as the peace officers in the said (county or 

case may be,) of united counties, or as the case may be) 
of : 

Whereas on the day of (instant or last past) 
A.B.. of the , was charged before (me or us,) the under- 


signed, (or name the magistrate or magistrates, or as the case may 
be) (one) of her Majesty’s justices of the peace in and for the 
said (county or united counties, as the case may be,) of =IOr 
that (&c., as in the summons). And whereas (J, he, the said justice 
of the peace, we, or they, the said justices of the peace) then issued 
(my, our, his or their) summons to the said A. Bs commanding 
him in her Majesty’s name, to be and appear before (née) on 
, at o’clock in the (fore) noon, at ‘ 
or before such other justice or justices of the peace as should 
then be there, to answer to the said charge, and to be further 
dealt with according to law. And whereas the said A.B. hath 
neglected to be or appear at the time and place appointed in 
and by the said summons, although it hath now been proved to 
(me) upon oath, that the said summons was duly served upon 
the said A.B. These are therefore to command you, in her 
Majesty’s name, forthwith to apprehend the said A. B., and to 
bring him before (me) or some other of her Majesty’s justices 
of the peace in and for the said (county or united counties, or as 
the case may be) of , to answer the said charge, and be 
further dealt with according to law. 
Given under (my) hand and seal, this day of , in the 
year of our Lord , at , In the (county) of aforesaid. 
L.S. 
Information to obtain a Search Warrant. 
Province oF CANADA: 
(County orunited /) The information of A.B. of the : 
counties, or as the in the said (county, dc.) (yeoman), 
case may be) of taken this day of ,in 
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the year of our Lord , before me, W.S., Esquire, 
one of her Majesty’s justices of the peace, in and for the 
(county or united counties, or as the case may be) of , Who 
saith that on the day of , (insert description of 
articles stolen,) of the goods and chattels of deponent, were 
feloniously stolen, taken and carried away, from and out of the 
(dwelling-house, &c.) of this deponent, at the (township, dc.) 
aforesaid, by (some petson or persons unknown, or name the 
person,) and that he hath just and reasonable cause to suspect, 
and doth suspect that the said goods and chattels, or some part 
of them, are concealed in the (dwelling-house, dc., of C. D.) of 
in the said (county) Chere add the causes of suspicion, what- 
ever they may be). Wherefore, (he) prays that a search warrant 
may be granted to him to search (the dwelling-house, &c.) of the 
said C. D. as aforesaid, for the said goods and chattels so felon- 
iously stolen, taken and carried away as aforesaid. 
Sworn before me the day and year first above mentioned, at 
in the said (county) of 
Wis cedat ns 


Search Warrant. 


PRroviNncE oF CANADA: 

(County or united To all or any of the constables, or other 
counties, or as the peace officers, in the (county or united 
case may be,) of counties, or as the case may be) of 


Whereas A. B., of the or , in the said 
(county, d&c.,) hath this day made oath before me the under- 
signed, one of her Majesty’s justices of the peace, in and for 
the said (county, or united counties, or as the case may be,) of 

, that on the day of (copy information 
as far as place of supposed concealment ;) These are therefore in 
the name of our sovereign lady the Queen, to authorise and 
require you, and each and every of you, with necessary and 
proper assistance, to enter in the day time into the said (dwell- 
ing house, &c., of the said, &c.,) and there diligently search for 
the said goods and chattels, and if the same or any part thereof 
shall be found upon such search, that you bring the goods so 
found, and also the body of the said C. D. before me, or some 
other justice of the peace, in and for the said (county or united 


counties, or as the case may be) of to be disposed of 
and dealt with according to law. 

Given under my hand and seal, at , in the said 
(county, c&c.,) this day of : , in the year of 


our Lord, one thousand eight hundred and 
Was dats Lede) 
(F.) 


Certificate of Indictment being found. 
I hereby certify that at a court of (oyer and terminer, or gen- 
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eral gaol delivery, or general sessions of the peace) holden in 
and for the: (county or wnited counties, or as the case may be,) 


of , at , in the said (county, &c.,) on 
, a bill of indictment was found by the grand jury against 
A. B., therein described as A. B., late of , (labourer, ) 


for that he (dc., stating shortly the offence,) and that the said A. 
B. hath not appeared or pleaded to the said indictment. 
Dated this , day of one thousand eight 
hundred and 
aR) 
Clerk of the crown or deputy clerk of the crown for 
the (county or united counties, as the case may be,) 
or 
Clerk ofthe peace of and for the said (county or united 
counties, as the case may be.) 


(G.) 
Warrant to Apprehend a Person Indicted. 


PROVINCE OF CANADA: . ‘ 
(County or united es all or any of the constables, or other 

counties, or as the peace officers, in the said (cownty or 

ease may be,) of S united counties, or as the case may be) of 

Whereas it hath been duly certified by J. D., clerk of the 
crown of (name the court) (or EK. G., deputy clerk of the crown, 
or clerk of the peace, as the case may be) in and for the (county 
or united counties, or as the case may be) of that (dc., stat- 
ing the certificate). These are therefore to command you, in 
her Majesty’s name, forthwith to apprehend the said A. B., 
and to bring him before (me), or some other justice or justices 
of the peace in and for the said (county or united counties, or as 
the case may be), to be dealt with according to law. 


Given under my hand and seal, this day of in 
the year of our Lord » at ,in the (county, &c.,) 
aforesaid. 

Je paer lt. se 


(H.) 
Warrant of Commitment of a Person Indicted. 
ProvincE oF CANADA: . 


(County or wnited To all or any of the constables, or other 
counties, or as the peace officers in the said (county, 
case may be,) of &c.,) of and to the keeper of the 

common gaol at , in the said (county or united counties, or 


as the case may be) of 


Whereas by a warrant under the hand and seal of 
(one), of her Majesty’s justices of the peace in and for the said 
(county or united counties, or as the case may be,)of (a) [under 


(2) The words within the brackets [ ] are in the form given, but they 
seem to be a mere repetition of the words preceding. 
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hand and seal | , dated the day of , after 
reciting that it had been certified by J. D. (&c.,.as in the cer- 
Jjicate,) ) the said justice of the peace commanded all or 
any of the constables, in her Majesty’s name, forthwith to ap- 
prehend the said A. B., and to bring him before (Aim) the said 
justice of the peace in and for the said (county or united 
counties, or as the case may be) of or before some 
other justice or justices in and for the said (county or united 
counties, as the case may be,) to be dealt with according to law; 
and whereas the said A. B. hath been apprehended under and 
by virtue of the said warrant, and being now brought before 
(me) it is hereupon duly proved to (me) upon oath that the said 
A. B. is the same person who is named and charged by ; 
in the said indictment. These are therefore to command you 
the said constables and peace officers, or any of you, inher 
Majesty’s name, forthwith to take and convey the said A. B. 
to the said common gaol at , in the said (county 
or united counties, as the case may be) of , and there 
to deliver him to the keeper thereof, together with this precept; 
and (1) hereby command you the said keeper to receive the 
said A. B. into your custody in the said gaol, and him there 
safely keep until he shall thence be delivered by due course of 
law. 

Given under (my) hand and seal, this day of 
, in the year, of our Lord , at 

in the (county, &c.) aforesaid 


(I.) 
Warrant to Detain a Person Indicted, who is already in 
custody for another offence. 


PROVINCE OF CANADA: 
(County or united To the keeper of the common gaol at 


’ 


af ela APA 


counties, or as the in the said (county or wnited counties, 

case may be) of as the case may be) of 

Whereas it hath been duly certified by J. D., clerk of the 
crown of (name the court) or deputy clerk of the crown, or clerk 
of the peace of and for the (county or wnited counties, as the case 
may be) of that (dc. stating the certificate). And whereas 
(I am) informed that the said A. B. is in your custody in the 
said common gaol at aforesaid, charged with some offence, 
or other matter ; and it being now duly proved upon oath before 
(me) that the said A. B, so indicted as aforesaid, and the said 
A. B. in your custody as aforesaid are one and the same person. 
These are therefore to command you, in her Majesty’s name, 
to detain the said A. B. in your custody in the common gaol 
aforesaid, until by her Majesty’s writ of Habeas Corpus he shall 
be removed therefrom for the purpose of being tried upon the 
said indictment, or until he shall otherwise be removed or dis- 
charged out of your custody by due course of law. 
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Given under (my) hand and seal, this day of ,1n 
the (county, &c.,) aforesaid. | 
) ee ALE8.l 
(Ix) 
Endorsement in Backing a Warrant. 


PROVINCE oF CANADA: 

(County or united ) eee proof upon oath hath this day 
counties, or as the been made before me, one of her 
case may be) of J Majesty’s justices of the peace in and 

for the said (county or united counties, as the case may be) of — , 
that the name of J.S., to the within warrant subscribed, is of 
the hand writing of the justice of the peace within mentioned ; 
I do therefore authorise W. T. who bringeth me this warrant, 
and all other persons to whom this warrant was originally 
directed, or by whom it may be lawfully executed, and also all 
constables and other peace officers of the said (county or united 
counties, or as the case may be) of , to execute the same 
within the said last mentioned (county ‘or united counties, or as 
the case may be). 


Given under my hand, this day of , in the year 
of our Lord Sat , in the (county, &c.,) aforesaid. 
mer 
C1) 


Summons to a Witness. 

PROVINCE OF CANADA: 
(County or united To E. F. of , (labourer). 

counties, or asthe Whereas information hath been laid 

case may be) of before the undersigned, one of her 
Majesty’s justices of the peace in and for the said (county or 
united counties, or as the case may be) of , that A. B. (dc., 
as in the summons or warrant against the ‘fctused), and it 
hath been made to appear to me upon (oath), that you 
are likely to give material evidence for (prosecution). These 
are therefore to require you to be and to appear before 
me on next, at o’clock in the (fore) noon, at ; 
or before such other justice or justices of the peace for the same 
(county ‘y or united counties, or as the case May be) of , aS may 
then be there, to testify what you shall know concerning the 
said charge so made against the said A. B. as aforesaid. Herein 
fail not. 


Given under my hand and seal, this day of in 
the year of our Lord as , in the (county, &c.) aforesaid. 
Jo.) | haa 
(L. 2.) 


Warrant when a Witness has not Obeyed a Summons. 


PRovINCE OF CANADA: 
(County or united ) 'To all or any of the constables, or other 
counties, or as the peace officers, in the said (county or 
case may be) of united counties, or as the case may be) 
of : 
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Whereas information having been laid before (one) 
of her Majesty’s justices of the peace, in and for the said 
(county, &c.,) of , that A. B., (de., as in the summons). 
And it having been made to appear to (me) upon oath, that E. 
FE’. of » (dabourer,) was likely to give material evidence for 
the prosecution, (J) did duly issue (my) summons to the said 
E. F’., requiring him to be and appear before (me) on , at 

, or before such other justice or justices of the peace for 
the same (county or united counties, as the case may be) as 
might then be there, to testify what he should know respecting 
the said charge so made against the said A. B. as aforesaid. 
And whereas proof hath this day been made upon oath before 
(me) of such summons having been duly served upon the said 
IX. F. And whereas the said E. F. hath neglected to appear 
at the time and place appointed by the said summons, and no 
just excuse has been offered for such neglect. These are there- 
fore to command you to bring and have the said E. F.. before 
(me) on at o’clock in the (fore) noon, at , or before 
such other justice or justices of the peace for the same (county 
or united counties, or as the case may be) as may then be there, to 
testify what he shall know concerning the said charges so made 
against the said A. B. as aforesaid. 

Given under (my) hand and seal, this day of , in 
the (county, &c.) aforesaid. 

1 = Pe 


(L 3.) 
Warrant for a Witness in the First Instance. 


Province oF CANADA: 
(County or united )'To all or any of the constables or peace 
counties, or as the officers in the said (counties or united 
case may be) of counties, or as the case may be) of 
Whereas information has been laid before the undersigned, 
(one) of her Majesty’s justices of the peace, in and for the said 
(county or united counties, or as the case may be) of , that 
(&c., as in the summons); and it having been made to appear to 
(me) upon oath, that E. F. of , (labourer), is likely to give 
material evidence for the prosecution, and that it is probable 
that the said E.F. will not attend to give evidence unless com- 
pelled to do so. These are therefore to command you to bring 
and have the said E. F. before (me) on , at o’clock 
in the ( fore) noon, at , or before such other justice or 
justices of the peace for the same (counties or united counties, or 
as the case may be) as may then be there, to testify what he shall 
know concerning the said charge so made against the said A. B. 
as aforesaid. 


Given under my hand and seal, this day of tr 
the year of our Lord , at in the (county, &c.) afore- 
_ said. 


a. YP Pine. | 
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(L 4.) 
Warrant of Commitment of a Witness for Refusing to be 
Sworn, or to give Evidence. 


PROVINCE OF CANADA: 

(County or united ) To all or any of the constables or other 

counties. or as the peace officers in the (cownty or united 

case may be) of counties, or as the case may be) of : 
and to the keeper of the common gaol at , In the said 
(county or united counties, or as the case may be) of : 

Whereas A.B. was lately charged before , (one) of her 
Majesty’s justices of the peace in and for the said (county or 
united counties, or as the case may be) of , for that (&c., as 
in the summons). And it having been made to appear to (me) 
upon oath that E. F. of , was likely to give material 
evidence for the prosecution, (J) duly issued (my) summons 
to the said E. F.. requiring him to be and appear before me on 

, at , or before such other justice or justices 

of the peace for the same (county or united counties, or 
as the case may be) as should then be there, to testify what 
he should know concerning the said charge so made against 
the said A. B. as aforesaid. And the said E. F. now appear- 
ing before (me) (or being brought before (me) by virtue of a 
warrant in that behalf, to testify as aforesaid,) and being 
required to make oath or, affirmation as a Witness in 
that behalf, hath now refused so to do, (or being duly sworn 
as a witness doth now refuse to answer certain questions con- 
cerning the premises which are now here put to him, and more 
particularly the following) 
without offering any just excuse for such refusal. These are 
therefore to command you, the said constables, peace officers, 
or any one of you, to take the said EK. EF’. and him safely con- 
vey to the common gaol at , in the 
(county, &c.) aforesaid, and there to deliver him to the keeper 
thereof, together with this precept; and (J) do hereby com- 
mand you, the said keeper of the said common gaol to receive 
the said E. F’. into your custody in the said common gaol, and 
him there safely keep for the space of days, for his 
said contempt, unless he shall in the meantime consent to be 
examined, and to answer concerning the premises; and for 
_ your so doing, this shall be your sufficient warrant. 

Given under (my) hand and seal, this day of in the 
year of our Lord , at , in the (county, dc.) aforesaid. 

JES.@ Pre 
re [1. s.] 
Depositions of Witnesses. 

Province oF CANADA: 
(County or united The examination of C. W. of , 


counties, or asthe »>(farmer,) and BE. F. of (labourer,) 
case may be) of taken on (oath) this day of 
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, in the year of our Lord > at ,in the 
(county, or as the case may be) aforesaid, before the undersigned, 
(one) of her Majesty’s justices of the peace for the said (county 
or united counties, as the case may be), in the presence and 
hearing of A. B. who is charged this day before (me) for that 
he, the said, A. B. at , (ke. describing the 
offence as in a warrant of commitment.) 

This deponent, C. D. upon his (cath) saith as follows: 
(dkc., stating the depositions of the witness as nearly as possible in 
the words he uses. When his deposition vs completed, let him sign it.) 

And this deponent, EK. EF’. upon his (oath) saith as follows: 


(e.) 
The above depositions of C. D. and E. F. were taken and 
(sworn) before me, at on the day and year first 


above mentioned. 
J. 8. 


(N.) 
Statement of the Accused. 


PROVINCE oF CaNnapa : 

(County or united ) A.B. stands charged before the under- 
counties, oras the >» signed, (one) of her Majesty’s justices of 
case may be,) of the peace, in and for the (county or united 

counties, or as the case may be) aforesaid, this day of 

in the year of our Lord , for that the said A. 

ya , at , (k&e., as in the caption of 

the depositions). And the said charge being read to the said 

A. B., and the witnesses for the prosecution, C. D. and E. F 

being severally examined in his presence, the said A. B. is 

now addressed by me as follows: “ Having heard the evidence, 
do you wish to say any thing in answer to the charge? You are 
not obliged to say any thing, unless you desire to do so; but 
whatever you say will be taken down in writing, and may be 
given in evidence against you at your trial.’”” Whereupon the 
said A. B. saith as follows: (Here state whatever the prisoner 
may say, and in his very words as nearly as possible. Get him to 


sign it if he will.) 


A. Bi 
Taken before me, at , the day and year first 
mentioned. , 
Legis 


(0 1.) 
Recognizance to Prosecute or give Evidence. 


PRovINCE oF CANADA: 
(County or united ) Be it remembered, that on the 
counties, oras the > day of in the year of our Lord 
case may be), of e- Cyslkeeol, 7 in the 
of , in the (township) of , in the said (county) of 
, (farmer,) (or Ce L).. obeNo.) 4s street, , In the 
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town or city of , surgeon, of which said house he is 
tenant,) personally came before me, one of her Majesty’s jus- 
tices of the peace in and for the said (county or counties, or as 
the case may be) of , and acknowledged himself to owe to our 
sovereign lady the Queen the sum of , of good and law- 
ful current money of this province, to be made and levied of 
his goods and chattels, lands and tenements, to the use cf our 
said lady the Queen, her heirs and successors, if he the said 
C. D. shall fail in the condition endorsed. 

Taken and acknowledged the day and year first above men- 
tioned, at before me. J.§. 


Condition to Prosecute. 


The condition of the within (or above) written recognizance 
is such, that whereas one A. B. was this day charged before 
me, J. S., justice of the peace within mentioned, for that (&c., 
as in the caption of the depositions ;) if, therefore, he, the said 
C. D. shall appear at the next court of oyer and terminer or 
general gaol delivery, (or at the next court of general or quar- 
ter sessions of the peace,) to be holden in and for the (county 
or united counties, or as the case may be) of »* and there 
prefer or cause to be preferred a bill of indictment for the of- 
fence aforesaid, against the said A. B., and there also duly. 
prosecute such indictment, then the said recognizance to be 
void, or else to stand in full force and virtue. 


Condition to Prosecute and give Evidence. 


(Same as the last form, to the asterisk,* and then thus :—** And 
there prefer or cause to be preferred a bill of indictment against 
the said A. B. for the offence aforesaid, and duly prosecute 
such indictment, and give evidence thereon, as well to the 
jurors who shall then enquire into the said offence, as also to 
them who shall pass upon the trial of the said A. B., then the said 
recognizance to be void, or else to stand in full force and virtue.”’ 

4 


Condition to give Evidence. 


(Same as the last form but one, to the asterisk,* and then thus :) 
«© And there give such evidence as he knoweth upon a bill of 
indictment to he then and there preferred against the said A. 
B., for the offence aforesaid, as well to the jurors who shall 
there enquire of the said offence, as also to the jurors who shall 
pass upon the trial of the said A. B., if the said bill shall be 
found a true bill, then the said recognizance to be void, other- 
wise to remain in full force and virtue.” 


(O 2.) 
Notice of the said Recognizance to be given to the Prosecu- 
tor and his Witness. 


Province oF CANADA: 

(County or wnited Take notice that you, C. D., of 4 
counties, or as the are bound in the sum of to ap- 
case may be) of pear at the next court of oyer and 
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terminer and general gaol delivery, (or at the next court of 
general quarter sessions of the peace, in and for the (county or 
united counties, or as the case may be) of , to be holden at 
>in the said (county, d&c.,) and then and there (prosecute 
and) give evidence against A. B., and unless you then appear 
there, (prosecute) and give evidence accordingly, the recogni- 
zance entered into by you will be forthwith levied on you. 


Dated this , day of , one thousand eight hundred 
and 
Jas: 
(Pils) 
Commitment of a Witness for refusing to enter into the 
Recognizance. 

PRovINCE OF CANADA : 

(County or united To all or any of the constables or other 
counties, or as the peace officers in the said (county or 
case may be) of d&c.,) of , and to the keeper of 

the common gaol of the said (county or wnited counties, or as the 

oats may be) at , in the said (county, or as the ease may be) 

O 


Whereas A. B. was lately charged before the undersigned, 
(or name of justice of the peace,) (one) of her Majesty’s justices 


of the peace in and for the said (county, or dc.,) of , for that 
(&c., as in the summons to the witness), and it having been made 
to appear to (me) upon oath that E. F., of , was likely 


to give material evidence for the prosecution, (/) duly issued 
(my) summons to the said E. F., requiring him to be and 
appear before (me) on ,» at or before such other 
justice or justices of the peace as should then be there, 
to testify what he should know concerning the said charge 
so made against the said A. B. as aforesaid; and the said 
E. F. now appearing before (me) (or being brought before (me) 
by virtue of a warrant in that behalf to testify as aforesaid,) 
hath been now examined before (me) touching the premises, 
but being by (me) required to enter into a recognizance condi- 
tioned to give evidence against the said A. B., hath now refused 
so todo; these are therefore to command you the said con- 
stables or peace officers, or any of you, to take the said E. F. 
and him safely to convey to the common gaol at , in the 
(county, &c.), aforesaid, and there deliver him to the said keeper 
thereof, together with this precept; and I do hereby command 
you the said keeper of the said common gaol to receive the said 
E. F., into your custody in the said common gaol, there to 
imprison and safely keep him until after the trial of the said 
A. B. for the offence aforesaid, unless in the meantime the said 
E. F. shall duly enter into such recognizance as aforesaid, in 
the sum of before some one justice of the peace for the 
said county or united counties, or as the case may be,) conditioned 
in the usual form to appear at the next court of (oyer and ter- 
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miner, or general gaol delivery, or general quarter sessions of 
the peace), to be holden in and for the said (county or united 
counties, or as the case may be,) of , and there to give 
evidence before the grand jury upon any bill of indictment 
which may then and there be preferred against the said A. B. 
for the offence aforesaid, and also to give evidence upon the 
trial of the said A. B. for the said offence, if a true bill should 
be found against him for the same. 


Given under my hand and seal, this , day of , 
in the year of our Lord , at in the (county, &c.,) 
of aforesaid. 

J. Sepanlilis seat 
(Py and 


Subsequent Order to Discharge the Witness. 


PROVINCE oF CANADA: 
(County or united ) To the keeper of the common gaol, at 


counties, orasthe >in the (county) of aforesaid. 
case may be) of Whereas by (my) order dated the 
day of (instant), reciting that A. B. was lately before 


then charged before (me) for a certain offence therein mentioned, 
and that EK. F. having appeared before (me),and being examined 
as a witness for the prosecution in that behalf, refused to enter) 
into a recognizance to give evidence against the said A. B., and I 
therefore thereby committed the said E. F. to your custody, and 
required you safely to keep him until after the trial of the said 
A. B. for the offence aforesaid, unless in the meantime he should 
enter into such recognizance as aforesaid. And whereas for 
want of sufficient evidence against the said A. B., the said A. 
B. has not been committed or holden to bail for the said offence, 
but on the contrary thereof has been since discharged, and it is 
therefore not necessary that the said E. F. should be detained 
longer in your custody. These are therefore to order and direct 
you the said keeper to discharge the said E. F. out of your 


custody, as to the said commitment, and suffer him to go at 
large. 


Given under my hand and seal this day of ; 
in the year of our Lord , at , in the (county, &c.) 
of aforesaid. 

JS 2"% FS) ] 
(Q. 1.) 


Warrant Remanding a Prisoner. 
Provincr or CANADA: 

(County or united 'l'o all or any of the constables or other 
counties, or as the peace officers in the said (county or 
case may be) of united counties, or as the case may be) of 

, and to the keeper of the (common gaol or lock-up house) 
at , in the said (county, d&c.,) of : 
Whereas A. B. was this day charged before the undersigned 
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(one) of her Majesty’s justices of the peace in and for the said 
(county or wnited counties, or as the case may be) of , for 
that (&c., as in the warrant to apprehend,) and it appears to (me) 
to be necessary to remand the said A. B. These are therefore 
to command you the said constables or peace officers, or any of 
you, in her Majesty’s name, forthwith to convey the said A. B. 
to the (common gaol or lock-up house), at » in the ’sard 
(county, &c.,) and there to deliver him to the keeper thereof, 
together with this precept; and I hereby command you the 
said keeper to receive the said A. B. into your custody in the 
said (common gaol or lock-up house), and there safely keep him 
until the day of (instant), when I hereby command 
you to have him at , at o’clock in the (fore) noon 
of the same day before (me) or before some other justice or 
justices of the peace for the said (county or united counties, or 
as the case may be) as may then be there, to answer further to 
the said charge, and to be further dealt with according to law, 
unless you shall be otherwise ordered in the meantime. 


Given under my hand and seal, this day Of a suis an 
the year of our Lord, » at , In the (county, dc.,) 
of aforesaid. 

J Deni) L.8. | 
(Q. 2.) 


Recognizance of Bail instead of Remand, on an Adjourn- 
ment of Examination. 
PROVINCE OF CANADA: 


(County or united Be it remembered, that on the 
counties, or as the day of , in the year of our Lord 
case may be) of ye eens! (labourer), L. 
M. of » (grocer), and N. O. of , (butcher), personally 


came before me, (one) of her Majesty’s justices of the peace, 
for the said (county or united counties, as the case may be), and 
severally acknowledged themselves to owe to our lady the 
Queen the several sums following, that is to say; the said A. 
B. the sum of , and the said L. M. and N.O. the sum of 
, each, of good and lawful current money of this province, 
to be made and levied of their several goods and chattels, lands 
and tenements respectively, to the use of our said lady the 
Queen, her heirs and successors, if he the said A. B. fail in the 
condition endorsed. 
Taken and acknowledged the day and year first above men- 
tioned, at before me. 
ner 


CONDITION. 


The condition of the within written recognizance is such, 
that whereas the within bounden A. B. was this day (or, on 
last past) charged before me for that (&c. as in the 
warrant): and whereas the examination of the witnesses for 
the prosecution in this behalf is adjourned until the day 
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of (instant) ; 1f therefore the said A. B. shall appear 
before me on the said day of (instant), at 

o’clock in the forenoon, or before such other justice or justices 
of the peace for the said (county or united counties) of as 
the case may be) as may then be there, to answer (further) to the 
said charge, and to be further dealt with according to law, then 
the said recognizance to be void, or else to stand in full force 
and virtue. 


(Q.3.) 
Notice of Recognizance to be given to the Accused and. his 
Sureties. 
PROVINCE OF CANADA : 

County or united Take notice that you A. B. of , are 
counties, or asthe bound in the sum of , and your 
case may be) of sureties L. M. and N. O. in the sum 

of each, that you A. B. appear before me J.S., one of 

her Majesty’s justices of the peace for the (county or united 
counties, or as the case may be) of , on , the day 
of (instant,) at o’clock in the (fore) noon, at 


or before such other justice or justices of the same (county or 
united counties, or as the case may be) as may be then there, 
to answer (further) to the charge made against you by 
C. D., and to be further dealt with according to law; and un- 
less you A. B. personally appear accordingly, the recognizance 
entered into by yourself and sureties will be forthwith levied 
on you and them. 


Dated this day of , one thousand eight hun- 
dred and : , 
A = 
(Q. 4) 
Certificate of Non-appearance to be endorsed on the recog- 
nizance. 


I hereby certify that the said A. B. hath not appeared at the 
time and place, in the above condition mentioned, but therein 
hath made default, by reason whereof the within written recog- 
nizance is forfeited. 

ead 
(R. 1.) 


Warrant to Convey the Accused before a justice of the county 
in which the offence was committed. 


PROVINCE OF CANADA: 


(County or united To all or any of the constables, or other 
counties, or as the peace officers, in the said (county or 
case may be) of united counties, or as the case may be) 

of 


An ae A. B. of (labourer), hath this day been 
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charged before the undersigned (one) of her Majesty’s justices 
of the peace, in and for the (county or united counties, or as the 
case may be) of , for that (de. as in the warrant to apprehend). 
And whereas (/) have taken the deposition of C. D. a witness 
examined by (me) in this behalf, but inasmuch as (J) am in- 
formed that the principal witnesses to prove the said offence 
against the said A. B. reside in the (county or wnited counties, as 
the case may be) of where the said offence is alleged to 
have been committed; these are therefore to command you, in 
her Majesty’s name, forthwith to take and convey the said A. 
B. to the said (county or united counties, or as the case may be) of 

and there carry him before some justice or justices of 
the peace in and for that (county or counties, as the case may be) 
and near unto the (township of ) where the offence is 
alleged to have been committed, to answer further to the said 
charge before him or them, and to be further dealt with accord- 
ing to law; and (/) hereby further command you to deliver to 
the said justice or justices the information in this behalf, and 
also the deposition of C. D. now given into your possession for 
that purpose, together with this precept. 


Given under my hand and seal, this day of pe 
the year of our Lord , at , in the (county, &c.) of 
aforesaid. 
JLB) of aise] 
(R 2.) 


Receipt to be given to the Constable by the Justice for the 
County in which the offence was committed. 


PROVINCE OF*CANADA: 


(County or united )1,J.P. one of her Majesty’s justices of 
counties, or as the the peace for the (county, &c.) of ; 
case may be) of hereby certify that W. T., constable 

or peace officer, of the (county or united counties, as the case may 

be) of , has on this day of , one thousand 

eight hundred and , by virtue of and in obedience to a 

warrant of J.S., Esquire, one of her Majesty’s justices of the 

peace in and for the (cownty or united counties, or as the case may 
be) of produced before me, one A.B. charged before the 
said J. S. with having (de. stating shortly the offence,) and de- 
livered him into the custody of by my direction, to answer 
to the said charge, and further to be dealt with according to 
law, and has also delivered unto me the said warrant, together 
with the information (if any) in that behalf, and the deposition 

(s) of C. D. (and of ) in the said warrant mentioned, and 

that he has also proved to me upon oath, the hand-writing of 

the said J. S. subscribed to the same. 
Dated the day and year first mentioned, at in the said 
county, dc.) of 

( ei JP 
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(S 1.) 
Recognizance of Bail. 


ProvincE oF CANADA: 


(County or united ) Beit remembered, that on the day 
counties, or as the of in the year of our Lord 

case may be) of ACs OF , (labourer,) L. M. of 

, (grocer,) and N. O. of , (butcher,) personally came 


before (ws) the undersigned, two of her Majesty’s justices of 
the peace for the said (county or united counties, or as the case 
may be.) and severally acknowledged themselves to owe to our 
lady the Queen, the several sums following, that is to say: the 
seid A. B. the sum of , and the said L. M. and N. O. the 
sum of , each, of good and lawful current money of this 
province, to be made and levied of their several goods and 
chattels, lands and tenements respectively, to the use of our 
said lady the Queen, her heirs and successors, if he the said 
A. B. fail in the condition endorsed. 
Taken and acknowledged the day and year first above men- 
tioned, at before us. 
! JS. 
iKanf 


Condition. 


The condition of the within written recognizance is such, 
that whereas the said A. B. was this day charged before (us,) 
the justices within mentioned for that (dc. as in the warrant). 
If therefore the said A.B. will appear at the next court of oyer 
and terminer or general gaol delivery (or court of general 
quarter sessions of the peace) to be holden in and for the 
(county or united counties, or as the case may be) of , and 
there surrender himself into the custody of the keeper of the 
(common gaol or lock-up house) there, and plead to such indict- 
ment as may be found against him by the grand jury, for and in 
respect to the charge aforesaid, and take his tria] upon the same, 
and not depart the said court without leave, then the said re- 
cognizance to be void, or else to stand in full force and virtue. 


(S 2.) 


Notice of the sacd Recognizance to be given to the Accused 
and his Bail. 


Take notice that you A. B., of ~, are bound in the sum 
of ,and your sureties (1. Ml. and N. O.) in the sum of 
, each, that you A. B. appear (dc. as in the condition of the 
recognizance,) and not depart the said court without leave; and 
unless you the said A. B., personally appear and plead, and 
take your trial accordingly, the recognizance entered into by 
you and your sureties shall be forthwith levied on you and 
them. 
Dated this day of , one thousand eight hundred 
and J. 5S. 
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(S 3.) 


Warrant of Deliverance, on Bail being given for a 
Prisoner already Committed. 


PROVINCE oF CaNnaDa: 

(County or united ) To the keeper of the common gaol of the 
counties, or as the (county or united counties, or as the case 
case may be) of may be) at , in the said (county or 

united counties, or as the case may be) of 
Whereas A. B., late of » (labourer) hath before (us,) 

(two) of her Majesty’s justices of the peace in and for the said 
(counties or united counties, or as the case may be) of , 
entered into his own recognizance, and found sufficient sureties 
for his appearance at the next court of oyer and terminer or 
general gaol delivery (or court of general quarter sessions of 
the peace) to be holden in and for the (county or united counties, 
or as the case may be) of , to answer our sovereign lady 
the Queen, for that (hc., as in the commitment), for which he 
was taken and committed to your said common gaol. These are 
therefore to command you, in her said Majesty’s name, that if 
the said A. B. do remain in your custody in the said common 
gaol for the said cause, and for no other, you shall forthwith 
suffer him to go at large. 


Given under our hands and seals, this day of ' 
in the year of our Lord , at , in the (county, hc.) 
A ats Pail bare 
de Ne eT Lease 
ied by, 


Warrant of Commitment. 
PRrovincE oF CaNaDa : 


(County or united To all or any of the constables, or 
counties, or as the other peace officers, in the (county or 
case may be) of united counties, or as the case may be) 

of , and to the keeper of the common gaol of the (county 

or united counties, or as the case may be) at , in the said 

(county, dc.) of : 


Whereas A. B. was this day,charged before (me) J. 8. (one) 
of her Majesty’s justices of the peace in and for the said 
(county, or united counties, or as the case may be) of , on the 
oath, of C.D. .of,, (farmer,) and others, for that, (cc., 
stating shortly the offence); these are therefore to command you 
the said constables or peace officers, or any of you, to take the 
said A. B., and him safely to convey to the common gaol at 

aforesaid, and there deliver him to the keeper thereof, 
together with this precept; and I do hereby command you the 
said keeper of the said common gaol to receive the said A.B. 
into your custody in the said common gaol, and there safely to 
keep him until he shall be thence delivered by due course of 


law. 
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Given under my hand and seal, this day of , in 
the year of our Lord at , in the (county, &c.,) of 
aforesaid. 
| cea LS. | 
Clee.) 


Gaoler’s receipt to the Constable for the Prisoner, and 
Justice's order thereon for the payment of the Constable’ s 
expenses wn executing the Commitment. 


I hereby certify that I have received from W. 'T’., constable, 
of the (county, &c.) of , the body of A. B., together with 
a warrant under the hand and seal of J. 8., Esquire, one of her 
Majesty’s justices of the peace for the said (county or united 
counties, or as the case may be) of , and that the said A. B., 
was (sober, or as the case may be) at the time he was delivered 
into my custody. ' 

BK 

Keeper of the common gaol of said (county, &c.) at 


To R. W., Esquire, Treasurer of the (county or united counties. 
or as the case may be) of 


Whereas W. T’., constable, of the (county or united counties, 
or as the case may be) of , hath produced unto me, 
J. P., one of her Majesty’s justices of the peace in and for the 
said (county or united counties, or as the case may be) of , 
the above receipt of P. K., keeper of the common gaol at 
And whereas in pursuance of the statute in such case made 
and provided, I have ascertained that the sum which ought to 
be paid to the said W. T’. for arresting and conveying the said 
A. B., from , in the (county) of to the said common 
gaol is , and that the reasonable expenses of the said W. 
T’. in returning will amount to the further sum of , making 
together the sum of . These are therefore to order you, 
as such treasurer for the said (county or united counties, as the 
case may be) of , to pay unto the said W. T. the said sum 
of , according to the form of the statute in such case 
made and provided, for which payment this order shall be your 
sufficient voucher and authority. 

Given under my hand, this day of one thousand 
eight hundred and 

JAB 

Received the day of , one thousand eight hundred 
and , of the treasurer of the (county or united counties, or 
as the case may be) of the sum of , being the amount 
of the above order. 

& S. D. W.. 'T. 


Presence of Counsel or Attorney. 


It is in the discretion of a magistrate, when he takes the 
examination of a prisoner, whether he will allow the presence 
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of an attorney or other legal adviser, either for the prisoner 
or prosecutor: 1¢ cannot in either case be claimed as a matter 
of reght,(a) as information might thereby be obtained and con- 
veyed which would defeat the course of justice. In the case, 
however, of a trial on summary conviction, before a magis- 
trate, there is a difference; in the latter case, it is reasonable 
that a party upon his trial should have professional assis- 
tance; and by a late statute 16 V., c. 178, § 11, this is ex- 
pressly provided for, and the same privilege is extended to 
complainants. 
Contempt. 


It seems that a magistrate may commit a party for a con- 
tempt, who makes use of scandalous and insulting language 
to him whilst in the execution of his office; but as such a 
commitment is by way of punishment, it must be made by 
warrant, in writng—Mayhew v. Locke, 7; Taunt. 63; 2 
Marsh, 8377; R. v. Revel, 1 Str. 420; and must not bea 
general one ‘‘till the party is discharged by due course of 
law,” but must be for a time certain.—f&. v. James, 5 B. & 
A, 894. The better course for a magistrate to adopt in such 
cases is, first, to require the offender to find sureties for his 
good behaviour, and in default of his doing so, then to com- 
mit him until the next quarter sessions, unless he sooner find 
such sureties, and enter also into his own recognizance for 
his good behaviour.—fR. v. Langley, 2 Ld. R. 10; 30 per 
ffolt. C. J. 

See also title “ Contempt,” page 200. 


Administering Oath. 


A justice of the peace is empowered, in all matters pro- 
perly brought before him in his judicial character, or by 
particular statutes, to administer an oath; but it is very 
questionable how far he is justifiable in taking a voluntary affi- 
davit, in any extra judicial matter, as is now too frequently 
the practice upon every petty occasion; for it is more than pos- 
sible that by such idle oaths, a man may frequently in foro 
conscientix incur the guilt, and at the same time evade the 
penalties of perjury.—4 Bl. Com. 137. Lord Coke, indeed, 
says, that itis a high contempt to administer an oath not 
warranted by law, and that the offence is punishable by fine 
and imprisonment—3 Jnst. 166; and in a case, Lord Kenyon 
said, that ‘‘ he did not know but a magistrate subjected him- 
self to a criminal information for taking a voluntary extra- 


judical oath.’ — Wm. Pree. 14; 3 Burns J., 588. 


(a) See page 458, @ 11. 


484 Pustices of the Peace. 


Of their Liability, Indemnity, Protection. 


First.—As every person ought to be heard in his own 
defence before he is convicted, if a justice, therefore, in the 
case of a summary conviction, proceed against a party with- 
out previously summoning him to appear, it is such a misde- 
meanor as will render him liable to a criminal information.— 
1 Salk 181. If a justice also will not, on complaint to him 
made, execute the duties of his office as a magistrate, or is 
guilty of any wilful misconduct, the party grieved may not 
only move for an information, but may also apply to put him 
out of the commission.—Cromp. T; 2 Atk. 2; 1 7. R. 692; 
T T. BR. 374. Where a justice, however, refuses to proceed 
in any matter which he is authorised or required to do by act 
of parliament, and his refusal does not arise from any corrupt 
or improper motive, the proper course for the party complain- 
ing is to move for a mandamus to compel him to proceed.— 
R.v. Todd, 1 Str. 530. But as cases may and do frequently 
arise in which a justice of the peace may well doubt whether 
he has power to act, and therefore declines acting for fear of 
incurring personal risk or responsibility, the 4th sec. of the 
16 V., c. 180, has been framed with the express view of 
meeting such emergencies. It (as will be seen on reference 
to the statute, § 4) enables the party requiring the act to be 
done to apply to either of the superior courts of common 
law or to a judge of the county court, for a rule on such 
justice to shew cause why such act should not be done, 
which rule, when made absolute, will justify such justice 
in acting, so that no action can be afterwards legally 
brought against him for having done the act required. 
Where a criminal information is applied for against a magis- 
trate, the question for the court is not whether the act done 
be found on investigation to be strictly right or not, but 
whether it proceeded from any unjust, oppressive or corrupt 
motive, or from mistake or error only: in the latter case, the 
court will not grant an information, but leave the party com- 
plaining to his remedy by action or indictment ; for it must 
be a case of clear and apparent partiality, or wilful misbe- 
haviour, to induce the court to proceed by information against 

ta magistrate.—f&. v. Barron, 3 B. § A. 482; 1 Burr. 556 ; 
2 Burr. 1162. The party complaining, also, must make a 
prompt application to the court, otherwise this proceeding 
will not be entertained: thus, where the facts complained of 
against a magistrate took place twelve months before hand, 
an information was refused.—R. v. Bishop, 5 B. g A. 612. 
Neither is a justice liable to be punished both ways—that is, 
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criminally and civilly ; for before the court will grant an in- 
formation, they will require the party to relinquish his evel 
action, if any such is commenced—R. v. Fielding, 2 Burr. 
719.; and so in the case of an indictment, the attorney- 
general, on application, will grant a nolle prosequt, if 1t ap- 
pear to him a prosecutor is determined to carry on a czvel 
action at the same time.—/d. When a justice is convicted on 
an information, he must appear in person to receive judgment. 
—R.v. Harwood, 2 Str. 1088; 3 Burr. 1716, 1786. A 
justice of the peace, however, is upon all occasions strongly 
protected by the law in the just execution of his office ; for, 
though the judgment be wrong, yet if his intention is pure, 
the Court of King’s Bench will never interfere by way of 
punishment.—R. v. Young, 1 Burr. 556; KR. v. Cox, 2 Burr. 
185. Nor will the court even grant a mandamus against 
him, to command him to do what may render him lable to 
an action.—R. v. Dayrell, 1 B. § C. 485. Where a magis- 
trate, however, in committing a party for further examination, 
commits him for an wnreasonable length of time, this has 
been lately determined to be altogether a void commitment, 
and to render him liable to an action of trespass.—Davis v. 
Capper, K. B. Mich. T. 1289. 

Calling a justice of the peace ‘rascal, villain, and a liar,”’ 
when spoken of him as a justice, are actionable, as well as 
indictable.—2 Str. 617, 1168; 2 Ld. #.1896; RK. v. Revil, 
1 Str. 420. 


Vexatious Actions against. 


By 16 V.,c. 180, entitled ‘‘ An Act to protect Justices of 
the Peace in Upper Canada from Vexatious Actions,” reciting 
that it is expedient to protect justices of the peace in Upper 
Canada in the execution of their duty: it is therefore enact- 
ed, that every action hereafter to be brought against any 
justice of the peace in Upper Canada for any act done 
by him in the execution of his duty as such justice, with 
respect to any matter within his jurisdiction as such justice, 
shall be an action on the case as for a tort ; and in the decla- 
ration it shall be expressly alleged that such act was done 
maliciously and without reasonable and probable cause; and 
if at the trial of any such action, upon the general issue 
being pleaded, the plaintiff shall fail to prove such allega- 
tion, he shall be nonsuit, or verdict shall be given for the 
defendant. 

§ 2. That for any act done by a justice of the peace in a 
matter of which by law he has not jurisdiction, or in 
which he shall have exceeded his jurisdiction, any person 
injured thereby, or by any act done under any conviction 
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or order made, or warrant issued. by such justice in any such 
matter, may maintain an action against such justice in the 
same form and in the same case as he might have done 
before the passing of this act, without making any allega- 
tion in his declaration that the act complained of was 
done maliciously and without reasonable and probable 
cause: provided nevertheless, that no such action shall be 
brought for any thing done under such conviction or order 
until after such conviction or order shall have been quashed, 
either upon appeal or upon application to one of the su- 
perior courts of common law for Upper Canada; nor 
shall any such action be brought for any thing done under 
any such warrant which shall have been issued by such 
justice to procure the appearance of such party, and which 
shall have been followed by a conviction or order in the 
same matter, until after such conviction or order shall have 
been so quashed as aforesaid; or if such last mentioned war- 
rant shall not have been followed by any such conviction 
or order, or if it be a warrant upon an information for an 
alleged indictable offence, nevertheless if a summons were 
issued previously to such warrant, and such summons were 
served upon such person, either personally or by leaving the 
same for him with some person at his last or most usual place 
of abode, and he did not appear according to the exigency of 
such summons, in such case no such action shall be main- 
tained against such justice for any thing done under such 
warrant. 

§ 3. That where a conviction or order shall be made by 
one or more justice or justices of the peace, and a warrant 
of distress or of commitment shall be granted thereon by 
some other justice of the peace bond fide and without collu- 
sion, no action shall be brought against the justice who so 
granted such warrant by reason of any defect in such con- 
viction or order, or for any want of jurisdiction in the justice 
or justices who made the same, but the action (if any) shall 
be brought against the justice or justices who made such 
conviction or order. 

§ 4. And whereas it would conduce to the advancement of 
justice, and render more effective and certain the perform- 
ance of the duties of justices, and give them protection in 
the performance of the same, if some simple means, not at- 
tended with much expense, were devised by which the legal- 
ity of any act to be done by such justice might be considered 
and adjudged by a court of competent jurisdiction, and such 
justice enabled and directed to perform it without risk of 
any action or other proceeding being brought or had against 
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him : itis therefore enacted, that in all cases where a justice 
or justices of the peace shall refuse to do any act relating to 
the duties of his or their office as such justice or justices, it 
shall be lawful for the party requiring such act to be done 
to apply to either of the superior courts of common law in 
Upper Canada, or to the judge of the county court of the 
county or united counties in which such justice or justices 
may reside, upon an affidavit of the facts, for a rule calling 
upon such justice or justices, and also the party to be affect- 
ed by such act, to shew cause why such act should not be 
done: and if after due service of such rule good cause shall 
not be shewn against it, the said court may make the same 
absolute, with or without or upon payment of costs, as to 
them shall seem meet; and the said justice or justices upon 
being served with such rule absolute shall obey the same, 
and shall do the act required; and no action or proceeding 
whatsoever shall be commenced or prosecuted against such 
justice or justices, for having obeyed such rule and done 
such act so thereby required as aforesaid. 

§ 5. That in all cases where a warrant of distress or war- 
rant of commitment shall be granted by a justice of the peace 
upon any conviction or order which, either before or after 
the granting of such warrant, shall have been or shall be con- 
firmed upon appeal, no action shall be brought against such 
justice who so granted such warrant, for any thing which 
may have been done under the same, by reason of any defect 
in such conviction or order. 

§ 6. That in all cases where by this act it is enacted that 
no action shall be brought under particular circumstances, if 
any such action shall be brought, it shall be lawful for a 
judge of the court in which the same shall be brought, upon 
application of the defendant, and upon an affidavit of facts, 
to set aside the proceedings in such action, with or without 
costs, as to him shall seem meet. 

§ 7. That no action shall be brought against any justice 
of the peace for any thing done by him in the execution of 
his office, unless the same be commenced within six calendar 
months next after the act complained of shall have been com- 
mitted. 

§ 8. That no such action shall be commenced against any 
such justice of the peace until one calendar month at least 
after a notice in writing of such intended action shall have 
been delivered to him, or left for him at his usual place of 
abode, by the party intending to commence such action, or 
by his attorney or agent, in which said notice the cause of 
action, and the court in which the same is intended to be 
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brought, shall be clearly and explicitly stated; and upon the 
back thereof shall be endorsed the name’and place of abode 
of the party so intending to sue, and also the name and place 
of abode or of business of the said attorney or agent, if such 
notice have been served by such attorney or agent. 

9. That in every such action the venue shall be laid in 
the county where the act complained of was committed, or in 
actions in county or division courts the action must be 
brought in the county or division within which the act com- 
plained of was committed or the defendant resides, and the 
defendant shall be allowed to plead the general issue therein, 
and to give any special matter of defence, excuse or justifi- 
cation in evidence under such plea, at the trial of such ac- 
tion: provided always, that no action shall be brought in 
any such county or division court against a justice of the 
peace for any thing done by him in the execution of his of- 
fice, if such justice shall object thereto; and if within six days 
after being served with a notice of any such action, such jus- 
tice or his attorney or agent, shall give a written notice to 
the plaintiff in such action that he objects to being sued in 
such county or division court for such cause of action, no 
proceedings afterwards shall be had in such county or division 
court in any such action, but it shall not be necessary to give 
another notice of action in order to sue such justice in any 
other court; provided secondly, and it is hereby declared 
and enacted, that the several county courts in Upper Canada 
shall have jurisdiction and shall hold plea in all suits or 
actions to be brought against justices of the peace for any 
thing done or pretended to be done by them in the execution 
of their office, when the damages claimed shall not exceed 
the sum of thirty pounds. 

§ 10. That in every such case after notice of action shall 
be so given as aforesaid, and before such action shall be 
commenced, such justice to whom such notice shall be given 
may tender to the party complaining, or to his attorney or 
agent, such sum of money as he may think fit as amends for 
the injury complained of in such notice; and after such action 
shall have been commenced, and at any time before issue 
joined therein, such defendant, if he have not made such 
tender, or in addition to such tender, shall be at liberty to 
pay into court such sum of money as he may think fit, and 
which said tender and payment of money into court, or either 
of them, may afterwards be given in evidence by the defen- 
dant at the trial under the general issue aforesaid; and if 
the jury at the trial shall be of opinion that the plaintiff is 
not entitled to damages beyond the sums so tendered or paid 
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into court, then they shall give a verdict for the defendant, 
and the plaintiff shall not be at liberty to elect to. be non- 
suited, and the sum of money, if any, so paid into court, or 
so much thereof as shall be sufficient to pay or satisfy the 
defendant’s costs in that behalf, shall thereupon be paid out 
of court to him, and the residue, if any, shall be paid to the 
plaintiff; or if, where money is so paid into court in any 
such action, the plaintiff shall elect to accept the same in 
satisfaction of his damages in the said action, he may obtain 
from any judge of the court in which such action shall be 
brought, an order that such money shall be paid out of court 
to him, and that the defendant shall pay him his costs to be 
taxed, and thereupon the said action shall be determined, and 
such order shall be a bar to any other action for the same cause. 

§ 11. That if at the trial of any such action the plaintiff 
shall not prove that such action was brought within the time 
hereinbefore limited in that behalf, or that such notice as 
aforesaid was given one calendar month before such action 
was commenced, or if he shall not prove the cause of action 
stated in such notice, or if he shall not prove that such cause 
of action arose in the county or place laid as venue in the 
margin of the declaration, or (when such plaintiff shall sue 
in the county or division court) within the county or united 
counties for which such court is holden, then and in every 
such case such plaintiff shall be nonsuit, or the jury shall 
give a verdict for the defendant. 

§ 12. That in all cases where the plaintiff in any such 
action shall be entitled to recover, and he shall prove the 
levying or payment of any penalty or sum of money, under 
any conviction or order as parcel of the damages he seeks to 
recover, or if he prove that he was imprisoned under such 
conviction or order, and shall seek to recover damages for any 
such imprisonment, he shall not be entitled to recover the 
amount of such penalty or sum so levied or paid, or any sum 
beyond the sum of two pence as damages for such imprison- 
ment, or any costs of suit whatsoever, if it shall be proved 
that he was actually guilty of the offence of which he was so 
convicted, or that he was liable by law to pay the sum he 
was so ordered to pay, and (with respect to such imprison- 
ment) that he had undergone no greater punishment than 
that assigned by law for the offence of which he was so con- 
victed, or for non-payment of the sum he was so ordered to pay. 

§ 13. That if the plaintiff in any such action shall recover 
a verdict, and the defendant shall allow judgment to pass 
against him by default, such plaintiff shall be entitled to costs 
in such manner as if this act had not been passed; or if in 
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such case it be stated in the declaration, or in the summons 
and particulars in the division court, if he sue in that court, 
that the act complained of was done maliciously and without 
reasonable and probable cause, the plaintiff, if he recover a 
verdict for any damages, or if the defendant allow judgment 
to pass against him by default, shall be entitled to his full 
costs of suit to be taxed as between attorney and client; and 
in every action against a justice of the yeace for any thin 
done by him in the execution of his office, the defendant, if he 
obtain judgment upon verdict or otherwise, shall in all cases 
be entitled to his full costs. in that behalf, to be taxed as 
between attorney and client. 

§ 14. That this act shall commence and take effect on the 
first day of July, in the year of our Lord one thousand eight 
hundred and fifty-three. 

§ 14. That from and after the time this act shall so com- 
mence and take effect as aforesaid, the following statutes so 
far as relates to actions against justices of the peace shall 
be and shall be deemed and taken to be repealed in so 
far as regards Upper Canada, that is to say, so much of 
an act of the parliament of this province made and passed in 
the session thereof held in the fourteenth and fifteenth years 
of her Majesty’s reign, intituled, An Act to amend and con- 
— golidate the Laws affording protection to Magistrates and 
others in the performance of publee duties, and all other act 
or acts or parts of acts which are inconsistent with the pro- 
visions of this act; save and except so much of the said acts 
as repeal any other acts or parts of acts, and also except as 
to proceedings then pending, to which the same or any of 
them may be applicable. 

§ 16. That this act shall apply for the protection of all 
persons for any thing done in the execution of their office, 
in all cases in which, by the provisions of any act or acts of 
parliament, the several statutes or parts of statutes by this 
act repealed would have been applicable if this act had not 
been passed. 

§ 17. That this act shall apply to Upper Canada only ; 
and that the word ‘‘county”’ in this act shall include unions 
of counties for judicial purposes. 


Justice's Fees. 


By 14 & 15 V., c. 119, the following fees and no more are 
authorised to be taken by justices of the peace, or by their 
clerks : 
§2. For information and warrant for apprehension, 

or for an information and summons for assault, 

tréSpass) brother misdeméanor?. Ake. 28. AO 0 2 6 
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For each copy of summons to be served on de- 
foudant, or. detandants..< ds -uesiies Matias ladda agains 0 0 6 
For a subpena, only one on each side is to hewy 
charged for in each case which may contain any 
number of names; and if the justice of the case 
shall require it, additional subpenas ad be issued 


waithoutrchdioess. saaadsaphe. ¥ - pena) 35215 > Heces Nsies se 0 0.6 
For every recognizance, only one to be charged 

In! each easel seetiammnsee: 1h. Soak Ss alg Sark a 0 1 3 
For every certificate of recognizance under the 

act of Upper Canada iie7.W UV 0780. 20. eee eee QA .38 
For information and warrant for surety of the 

peace or good behaviour, to be paid by complainant 0 2 6 


For warrant of commitment for default of surety 
to keep the peace or good behaviour, to be paid 
byte@mplaiant 2...v2..24). Began tieenge cots: 462. bevy. 0 2 6 
§ 3. In all cases of Conviction where the Fees are 
not expressly prescribed by any statute other than 
the statute hereinbefore repealed, *4 W. LV., 
e. 17. 


For information and warrant for apprehension, 


or for information and summons for service......... 0 2 6 
For every copy of summons to be served upon 

detendant or defendants te7. 200. GEO RAS, .ulets 0 0 6 
For every subpena to a witness (as provided in 

Lite eae WrOl EFS OT) >. Seek. 08. PAUL aT ate rlariaa sats 0 0 6 
For hearing and determining the case............ 0 2 6 
For watrant to levy penalty i. PONENT 0 1,3 


For making up every record of conviction when 
the same is ordered to be returned to the sessions, 
GE ONC CETLIOTUYE von s Pot gi ae ep os ceeds tae oot. F208, s SEE 0 5 0 

Provided always, that in all such cases as admit 
of summary proceedings before a justice of the 
peace, and wherein no higher penalty than £5 
can be imposed, for the conviction there shall be 
ONT TACUTOLH, tied ccs eeet Retro ents edits ath vest ee mente: 0 2 6 

And for the warrant to levy the penalty ......... 01 3 

And in all cases where persons are subpeenaed to 
give evidence before justices in case of assault, 
trespass or misdemeanor, such witness shall be 
entitled, in the discretion of the magistrate, to re- 
ceive for every day’s attendance when the distance 
travelled in coming to and returning from such 


adjudication does not exceed ten Miles.......000600 0) 2.6 
And for eathymile above, tai’: ue. cds seogesb doses as 0 0 3 
Every bill of costs when demanded to be made 

Gt 1 Bt AL cons 64 Aeneas gute dd tev eden se gng cee ds vy 0 0 6 


Copy of any other paper connected with any 
trial, and the minutes of the same if demanded, 
every folio of 100 WOPAS Res tie Lance eee iia eds codes 0 0 6 
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§ 6. This act not to authorise justices claiming fees of any 
description connected with cases above the degree of mizsde- 
meanor (a); nor shall witnesses in such cases be allowed any 
thing for their attendance or travel, except under the order 
of the court, before which the trial of the case shall he heard. 


Commitment for Insulting a Justice of the Peace im the 


execution of his office. 
PROVINCE OF CANADA: 


County of To all or any of the constables or peace 

to wit: K officers in the said county of , and 
to the keeper of the common gaol of the said county of ; 
at , in the said county of 


Whereas A. B. being personally present this day at ‘ 
before me, J. C., Esq., one of her Majesty’s justices of the 
peace in and for the county of , to answer and 
make his defence to a certain information before exhibited 
against him [state the offence,| and being so personally pre- 
sent before me, hath this day been guilty of divers gross 
insults and contemptuous behaviour to me the said justice, 
then being in the actual execution of mv office as such 
justice of the peace as aforesaid [by accusing me of parti- 
ality and injustice in the execution of my office [or as the 
case may be.| And whereas the said A. B., in consequence of 
such his insolent and contemptuous behaviour, is now here, by 
me, the said justice, required to find sureties for his good be- 
haviour—that is to say, two sufficient sureties to become bound 
with him ina recognizance in the sum of each, conditioned 
for the personal appearance of the said A. B. at the next 
general quarter sessions of the peace to be holden in and for 
the said county, and that in the meantime he should be of good 
behaviour; but the said A. B. hath refused to find sureties and 
to become bound in such recognizance as aforesaid: these are 
therefore tocommand you the said constables and peace officers, 
or any of you, to take the said A. B. and him safely to convey 
to the common gaol of the said countyat _, in the said county, 
and there deliver him to the keeper thereof together with this 
my warrant, and I hereby command you, the said keeper, to 
receive the said A. B. into your custody in the said common 
gaol, and him there safely to keep until he find such sureties 
and enter into such recognizance as aforesaid, or be from thence 
otherwise delivered in due course of law. Given under my 
hand and seal this day of ,in the year of our 
Lord 185, at in the county of aforesaid. 


Commitment for a Time certain. 
Province oF CANADA: 


County of , To all or any of the constables or peace 
to wit. officers in the said county of and to the 
keeper of the common gaol of the said county of at ; 


(a) No fees are allowed to justice in cases of felony. 
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Whereas A. B. stands convicted before me (or us) one (or two) 
of her Majesty’s justices of the peace for the said county of 
upon my (or our) view of insolent and contemptuous behaviour 
towards me (or us) the said justice (or justices) this day of 

185, and in my (or our) presence while being and acting 
in the due execution of my office as such justice of the peace, 
as aforesaid (or our respective offices of justices of the peace as 
aforesaid), and obstructing me (or us) in the due execution of 
the same, against the peace of our said lady the Queen. These 
are therefore to require and command you the said constables 
or any of you, forthwith to apprehend, take and convey the said 
A. B. to the common gaol (a) of the said county of at 
in the said county, and to deliver him to the keeper thereof 
together with this warrant : and you the said keeper are hereby 
commanded by me (or us) the said justice (or justices) to receive 
and detain the said A. B. in your custody in the said common 
gaol, for the space of (six hours, or such other reasonable time as 
the justice, or justices may see jit), from the time of delivery of 
the said A. B. into your custody under this warrant, and for 
his offence aforesaid, whereof he stands convicted as aforesaid. 
Given under my hand and seal, &c. 


Notice of Motion for leave to file a Criminal Information 
against a Justice. 

To C. A., Esquire, one of her Majesty’s justices of the peace 

in and for the county of : 

Take notice, that I shall move her Majesty’s Court of 
Queen’s Bench, at Toronto, on the day of next 
term, or so soon after as counsel can de heard, for leave to file 
a criminal information against you in the crown office there for 
misconduct in your office of justice of the peace, in illegally 
and without any reasonable or probable cause whatsoever, 
causing me to be apprehended, on the day of last, and 
to be committed to the common gaol at in the said 
county, and there to be detained for a long space of time, to 
wit, for the space of days, on a supposed charge of 
Dated, &c. 

Yours, &¢. Ayes 


JUVENILE OFFENDERS. 


Act for the more speedy Trial and Punishment of—20 
Vig Ca eaes (D) 

§ 1. Every person who shall subsequently to the passing 
of this act be charged with having committed, or having 
attempted to commit, or with having been an aider, abettor, 
counsellor, or procurer in the commission of any offence now, 


(a) Or the offender may be committed to the lock-up house, under the 10 
& 11 V., c. 41, but not exceeding 24 hours, see title ‘‘ Lock-up House.” 


(5) This act is general, and relates to both sections of the province. 
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or hereafter by law deemed simple larceny, or punishable as 
such and whose age at the period of committing such offence, 
shall not, in the opinion of the justice or justices before 
whom brought, exceed the age of sixteen years, shall, upon 
‘conviction, upon confession or proof before two or more 
justices in open court, be committed to the common gaol or 
house of correction within the jurisdiction of such justices, 
there to be imprisoned with or without hard labour, for any 
term not exceeding three calendar months, or in the discretion 
of such justices shall forfeit and pay such sum not exceeding 
£5 as they shall adjudge: proveded that if such justices upon 
the hearing, shall deem the offence not proved, or that it is 
inexpedient to inflict any punishment, they shall dismiss the 
party charged on finding surety or sureties for future good 
behaviour, or without such sureties, and then make out and 
deliver to the’ party charged, a certificate under their hand 
of such dismissal, in the form or to the effect in the schedule: 
provided also, that if the justices shall be of opinion, before 
the party charged shall have made his or her defence, that 
the charge is a fit subject for prosecution by indictment, or 
if the party charged upon being called upon to answer the 
charge, shall objeet to summary trial under this act, such. 
justices instead of adjudicating shall deal with the case as if 
this act had not passed. 

§ 2. The justices before whom any person shall be charged 
and proceeded against under this act before such person shall 
be asked whether he or she has any cause to shew why he or 
she should not be convicted, shall say to the person charged 
these words, or words to the like effect: ‘‘ We shall have to 
hear what you wish to say in answer to the charge against 
you; but if you wish to be tried by a jury, you must object 
now to our deciding upon it at once,’ andif such person, or a 
parent or guardian of such person, shall then object, such 
person shall be dealt with as if this act had not been 
passed. 

§ 38. Any two or more justices of the peace [for any district 
in Lower Canada] or for any city, county, or union of counties 
in Upper Canada sitting in open court, before whom any such 
person charged with any offence punishable under this act 
shall be brought or appear, are hereby authorised to hear and 
determine the case under the provisions of this act: provided 
always, that [the recorder or inspector and superintendent 
of ‘police, of either of the cities of Quebec, or Montreal, the 
sheriff of any district in Lower Canada, other than the ~ 
districts of Quebec and Montreal, any deputy sheriff in the 
district of Gaspé] any judge of a county court in Upper 
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Canada, being a justice of the peace, any recorder of a city 
in Upper Canada being a justice of the peace, any police 
magistrate in Upper Canada sitting in open court, and any 
stipendary magistrate in Upper Canada sitting in open court, 
and having by law the power to do acts usually required to 
be done by two or more justices of the peace, shall and may 
within their respective jurisdictions hear and determine every 
charge under this act, and exercise all the powers herein 
contained as fully as two or more justices of the peace can 
or may do by virtue of this act. 

§ 4. Relates exclusively to Lower Canada. 

§ 5. A certificate of dismissal, or a conviction under this 
act shall be a release from all further proceedings for the 
same cause. 

§ 6. Where any person whose age is alleged not to exceed 
sixteen years shall be charged with any such offence on the 
oath of a credible witness, before any justice of the peace, 
such justice may issue his summons or warrant to summons 
or to apprehend the person so charged, to appear before any 
two justices of the peace, at a time and a place to be named 
in such summons or warrant. 

§ 7. Any justice. or justices if he or they think fit, may 
remand for further examination or for trial, or suffer to go at 
large upon his or her finding sufficient surety or sureties, any 
such person charged as aforesaid; and every such surety 
shall be bound by recognizance, to be conditioned for the 
appearance of the party before the same or some other 
justice or justices for further examination, or for trial before 
two or more justices of the peace as aforesaid; or for trial at 
some superior criminal court, as the case may be ; and every 
such recognizance may be enlarged from time to time by any 
such justice or justices to such further time as he or they 
shall appoint. Every such recognizance which shall not be 
enlarged shall be discharged without fee or reward when 
the party shall have appeared according to the condition 
thereof. 

§ 8. Every fine imposed under this act shall be paid to the 
justices imposing the same, or to the clerk of the recorder’s 
court, clerk of the county court, or clerk of the peace, as the 
case may be, and by him paid over to the county treasurer 
for county purposes if the same have been imposed in Upper 
Canada. 

§ 9. It shall be lawful for any justice by summons to 
require the attendance of any person as a witness upon the 
hearing of any case before two justices under the authority 
of this act ata time and place to be named in such summons ; 
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and may bind by recognizance all persons whom he may con- 
sider necessary to be examined touching the matter of such 
charge, to attend at the time and place to be appointed by 
him, and then and there to give evidence upon the hearing of 
such charge : and in case any person so summoned or required 
or bound as aforesaid, shall neglect or refuse to attend, then 
upon proof of his having been duly summoned as hereinafter 
mentioned or bound by recognizance as aforesaid, it shall be 
lawful for either of the justices before whom such person 
ought to have attended to issue a warrant to compel his 
appearance as a witness. 

§ 10. The summons may be served by delivering a copy 
thereof to the party, or to some inmate at his usual place of 
abode. 

§ 11. The justices before whom any person shall be sum- 
marily convicted of any such offence as aforesaid, may cause 
the conviction to be drawn up in the form set forth in the 
schedule; or in any other form of words to the same effect. 

§ 12. No such conviction shall be quashed for want of form, 
or removed by certzorard into any superior court; and no war- 
rant of commitment shall be held void by reason of any 
defect therein, provided it be therein alleged that the party 
has been convicted, and there be a good and valid conviction 
to sustain the same. 

§ 13. Such conviction and recognizances to be forthwith 
transmitted to the clerk of the peace for the city, county or 
union of counties, wherein the offence was committed; and said 
clerk of the peace shall transmit to the provincial secretary 
a quarterly return of the names, offences and punishments, 
mentioned in the convictions, with such other particulars as 
may from time to time be required. 

14. No conviction under this act shall be attended with 
forfeiture, and whenever any person shall be deemed guilty 
under this act it shall be lawful for the presiding justices to 
order restitution of the property in question to the owner or 
his representatives: and if not forthcoming, the same jus- 
tices, whether they award punishment or dismiss the com- 
plaint, may inquire into and ascertain the value thereof in 
money, and if they think proper, order payment of such 
money to the owner, by the party convicted, either at one 
time, or by instalments, at such periods as the court may 
deem reasonable; and the party shall be liable to be sued 
for the same as a debt, with costs. 

15. Whenever any justices of the peace shall adjudge any 
offender to forfeit and pay a pecuniary penalty under this 
act, and such penalty shall not be forthwith paid, it shall be 
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lawful for such justices, if they shall deem it expedient, to 
appoint some future day for payment, and to order the of- 
fender to be detained in safe custody until the day so ap- 
pointed, unless such offender shall give security to the satis- 
faction of such justices for his or her appearance on such 
day; such security to be taken by way of recognizance or 
otherwise, at their discretion: and if at the time appointed 
such penalty shall not be paid, it shall be lawful for the same 
or any other justices of the peace, by warrant under their 
hands and seals, to commit the offender to the common gaol 
or house of correction within their jurisdiction, for any time 
not exceeding three months, reckoned from the day of adju- 
dication: such imprisonment to cease on payment of the 
penalty. 

16. Justices of the peace, before whom the party shall be 
tried, are authorised at their discretion to order payment to 
the prosecutor and witnesses of such sums of money as to them 
shall seem reasonable, sufficient to reimburse the expenses 
they shall severally have incurred in attending before them, 
and in otherwise carrying on such prosecution, and also to 
compensate them for their trouble and loss of time, and to 
order payment to the constables and other peace officers for 
the apprehension and detention of any offender; and al- 
though no conviction shall actually take place, such justices 
may order all or any of the payments aforesaid when they 
shall be of opinion that the parties acted bona fide ; and all 
such expenses shall be ascertained and certified under the 
hands of such justices ; provided that the costs to be paid as 
aforesaid do not in any case exceed forty shillings. 

§ 17. Such orders for payment of expenses to be forth- 
with made out and delivered by said justices or one of them, 
or by the clerk of the recorder’s court, county court, or clerk 
of the peace (as the case may be) unto such prosecutor or 
person upon payment of one shilling fee and no more to 
such clerk, and shall be made upon the officer to whom fines 
imposed by this act are required to be paid over in the (dis- 
trict) city, county or union in which the offenée was com- 
mitted, who is required to pay the same upon sight. 

§ 18. Actions against any person for any thing done in 
pursuance of this act shall be laid and tried in the (district 
or circuit in Lower Canada) or in the county or union of 
counties in Upper Canada, where the fact was committed, 
and be commenced within three months after, and notice in 
writing of such action shall be given to the defendant one 
month at the least before action: the defendant may plead 
the general issue and give this act and special matter in evi- 
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dence, and no plaintiff shall recover, if tender of sufficient 
amends shall have been made before action, or if a sufficient 
sum paid into court; and if verdict for the defendant, or 
plaintiff become nonsuit, &., the defendant shall recover 
full costs. 

See also “ Reformatory Prison.” 


KIDNAPPING. 


Is the forcible abduction or stealing away of a man, woman 
or child, from their own country, and sending them into 
another—4 Bl. Com., p. 219; and is punishable at com- 
mon law with fine, imprisonment and pillory—Jd.; and 
also by statute 11 & 12 Wm. III., c. 7, though principally 
intended against pirates, it is enacted “that if any captain 
of a merchant vessel shall (during his being abroad) force 
any person on shore, or wilfully leave him behind, or refuse 
to bring home all such men as he carried out, if able and de- 
sirous to return, he shall suffer three months’ imprisonment.”’ 
Upon this subject the learned commentator on Blackstone 
(Christian) has this note: where a childis stolen for the sake 
of its clothes, it is the same species of felony as if the clothes 
were stolen without the child; but, without referring it to 
that class of offences, stealing a child from its parents is an 
act so shocking and horrid, that it would be considered the 
highest misdemeanor, punishable by fine, imprisonment and 
to be a misdemeanor to steal a dead body from a grave. A 
pillory, upon the same principle on which it was decided 
special provision, however, is now made against this offence, 
by4&5 Vic., c. 27, § 21, for which see title ‘¢ Cheld Stealing,” 
p. 145. 


KING’S BENCH, OR QUEEN’S BENCH. 


The jurisdiction of this court is very high and transcendent. 
It keeps all inferior jurisdictions within the bounds of their 
authority, and may either remove their proceedings to be 
determined there, or prohibit their progress in the court 
below. It superintends all civil corporations; it commands 
magistrates and others to do what their duty requires, in 
every case where there is no specific remedy ; it protects the 
liberty of the subject by speedy and summary interposition, 
and is empowered to find redress in every matter of inquiry. 
—2 Haw. c. 3,§ 8. It takes cognizance both of civil and 
criminal causes. On the crown side, its jurisdiction extends 
to all manner of offences, from high treason down to the most 
trival misdemeanor, or breach of the peace, and it may award 
process into any part of the province. Into this court, also, 
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indictments from all inferior courts may be removed, by writ 
of certiorari, and tried either at the bar, or by writ of nist 
prius, at the assizes for the county out of which the indict- 
ment is brought. 

In most cases of misdemeanor, it is in the discretion of the 
Court of King’s Bench, to inflict such fine and imprisonment, 
and even infamous punishment (not prohibited by statute) 
on offenders, as the nature of the crime requires; and the 
court may commit to any prison in the district.—2 Haw. e. 
o, § 5. 

The Court of King’s Bench, in this province, was created 
and established by statute 34 G.III., c. 2, and the change of 
style of the court to the ‘‘ Queen’s Bench,” was effected by 
then*2: V:, ck. 


KING’S EVIDENCE. 


Is obtained by the admission of an accomplice against his 
fellows upon an implied confidence, which the judges of gaol 
delivery have usually countenanced and adopted, that if such 
accomplice makes a full and complete discovery of that and 
of all other felonies, to which he is examined by the magis- 
trate, and afterwards gives his evidence without prevarication 
or fraud, he shall not himself be prosecuted.—4 Bl. Com. 
331. The discretionary power, however, thus exercised by 
justices of the peace, is founded in practice only, and cannot 
control the authority of the court of gaol delivery, and exempt 
the accomplice, at all events, from being prosecuted; for a 
motion must be made to a judge for leave to admit an 
accomplice to be a witness, though the judge, unless he 
should see some particular reason to the contrary, will prefer 
the one to whom this encouragement has been held out by 
the justice of the peace.—/bzd. Such admission to be a 
witness, does not entztle the accomplice to a pardon of right, 
but amounts merely to a promise of a recommendation to 
mercy, upon condition, that the accomplice makes a full and 
fair disclosure of all the circumstances of the crime for which 
the other prisoners are tried, and in which he has been con- 
cerned in concert with them: upon failure, on his part, of this 
condition, he forfeits all claims to protection.—&. v. Rudd, 
OCowp. 331; 1 Leach, 115. Thus, where upon a trial before 
Buller, J., at York (England), the accomplice (who was admitted 
a witness) denied in his evidence, all that he had before con- 
fessed, upon which the prisoner was acquitted—the judge or- 
dered an indictment to be preferred against the accomplice for 
the same crime; and upon his previous confession, and other 
circumstances, he was convicted and executed.—-4 Bl. Cam. 331, 
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note 6. And the claim of an accomplice does not extend be- 
yond those offences in which he has been connected with the 
prisoner, and concerning which he has previously undergone 
an examination.—f. v. Duce, 1 Chetw.; Burn. 212. 

Until the trial, the accomplice so to be admitted as king’s 
evidence, will, of course, be kept in custody, as well as the 
principal. 

See also further on this subject, title ‘“‘ Approvers’’ ante 
p. 42: 


KING’S STORES. 


By 38 El., c. 4, 22 'C. IL., ¢. 5, if any person having the 
charge or custody of any of the King’s armour, ordnance, 
ammunition, shot, powder, or habiliments of war, or of any 
victuals provided for victualling the army, shall for lucre or 
gain embezzle, purloin, or convey away the same, to the 
value of 20s., or shall feloniously steal or embezzle any of 
her Majesty’s sails, cordage, or any other of her Majesty’s 
naval stores, to the value of 20s., he shall, (on prosecution 
within a year) be adjudged guilty of felony. 

By9 & 10 W. III., c. 41, 17 G. IL, ¢. 40, § 10, 11, no per- 
son, other than persons authorised, by contracting with her 
Majesty’s officers, shall make any stores of war or naval stores, 
with the Queens’s mark, that is cordage of three inches and 
wpwards, with a waite thread laid the contrary way; or any 

canvas with a blue streak in the middle; or any other stores 

with the broad arrow, on pain of forfeiting the same, and 

_ £100, with costs, (on conviction at the assizes or sessions), 
half to the Queen and half to the informer. 

By 9 & 10 W. IIL, c. 41, any such person, in whose custody 
such goods or stores, so marked, (or any timber, thick stuff, 
or plank, marked with the broad arrow, 9 G. I., ¢. 8, § 8,) 
shall be found shall forfeit the same and £200, with costs, in 
like manner, and be imprisoned till paid, unless he shall 
upon trial produce a certificate from the principal officers of 
the navy, expressing the quantity and on what occasion he 
came by them. 

By 9 G. L., c. 8, § 4, the court may mitigate the penalty, 
and as they see cause, commit the offender to gaol till pay- 
ment, or may punish him corporally by public whipping, or 
hard labour for six months, or a less time. 

By 12 G. IIL., c. 24, § 1, if any person within this realm, 
or in any of the islands, countries, forts, or places thereunto 
belonging, shall wilfully and maliciously set on fire, burn or 
destroy, (or aid therein) any of her Majesty’s ships of war, 
whether on float, or building in any dock-yard, rope-yard, 
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victualling office or buildings, belonging thereto, or any 
military or naval stores therein deposited, he shall be ad- 
judged guilty of felony. 

The provisions of this act are by the *3 W. IV., ¢. 3, 
confirmed, in relation to this province. 


LANDLORD AND TENANT. 


Distress for Rent in Arrear. 


First.—Distress for rent must be for rent in arrear; there- 
fore it may not be made on the same day on which the rent 
becomes due; for if the rentis paid in any part of that day 
whilst a man can see to count money the payment is good. 
Second.—It must not be after tender of payment.—-/nst. 107. 
Third.—Persons having rent in arrear upon any lease deter- 
mined, may distrain for such arrears after the determination 
of the lease, in the same manner as if it had not been deter- 
mined; provided that such distress be made within six 
calendar months after the determination of such lease, and 
during the continuance of such landlord’s title or interest, 
and during the possession of the tenant from whom such 
arrears became due.—8 An. c. 14, § 6, T (a). Before the 
statute of the 17 C. IL, c. 7, in case a distress was 
too little, where sufficient dissress was to be had, a man 
could not distrain again, be the demand never so great. 
But now, by said statute, in all cases where the value 
of the cattle distrained shall not be found to be of the 
amount distrained for, the party to whom such arrears were 
due, his executors or administrators, may distrain again for 
the residue. § 4. So, in like manner, where the distress is 
made by virtue of the warrant of a justice of the peace, in 
nature of an execution: and the distinction ‘appears to be 
this,—where a person hath an entire duty, he shall not split 
the entire sum, and distrain for part of it at one time, and 
for part of it at another time; and so totées quoties for 
several times, for that is great oppression; but if a man 
seizeth for the whole sum that is due to him, and only 
mistakes the value of the goods seized, there is no reason 
why he should not complete his execution, by making a 
further seizure.—Burrow, Mansfield, 589; 3 Bl. Com. 12. 
If any distress and sale shall be made for rent in arrear 
and due, when none is in truth due, the owner shall recover 
double value, with full costs.—2 W. g M., sess. 1, ¢. 5, § 5. 

Distresses must be proportionate to the thing distrained 


(a) A similar provision in *7 W. IV., ¢..8, ¢ 28. 
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for. By the statute of Marlbrige, 52 Hen. ITI, c. 4, if any 
man takes a great or unreasonable distress for rent-arrere, 
he shall be heavily amerced for the same. Asif the landlord 
distrains two oxen for twelve-pence rent; the taking of both 
is an unreasonable distress; but if there were no other dis- 
tress nearer to the value to be found, he might reasonably 
have distrained one of them. ‘The remedy for excessive dis- 
tress is by a special action on the statute of Marlbridge, for 
an action of trespass is not maintainable upon this account, 
it being no injury at common law.—3 Bl. Com. 12. 


What Goods may be Distrained, and what not. 


Distress for rent must be of a thing whereof a valuable 
property 1s in some body; and therefore dogs, bucks, 
does, conies, and the like, that are fere nature, cannot 
be distrained.—1 Jnst. 47. Although it be of valuable 
property, as a horse, yet, if when a man or woman is 
riding on him, or an axe in a man’s hand, cutting of 
wood, and the like, they are for that time privileged, and 
cannot be distrained.i—l Jnst. 47. And it hath been 
held, that the horses joined to a cart, with a man upon it, 
cannot be distrained for rent (although they may for damage 
feasant), but both cart and horses may, if the man be not 

upon the cart.— Vent. 36. Valuable things shall not be 
 distrained for rent if brought to the premises for the benefit 
and maintenance of trades, which by consequence are for 
the commonwealth, and are there by the authority of law, 
as the horse in a smith’s shop; nor the cattle or goods of 
a guest at an inn; nor the materials in a weaver’s shop for 
making cloth; nor cloth or garments in a tailor’s shop: 
nor sacks of corn or meal in a mill; nor any thing distrained 
for damage feasant; for it is in the custody of the law and 
the like.—1 Jnst. 47; 2 Burr. 1498. Buta chariot or horses 
standing at livery are not exempt.—/6. Beasts belonging to 
the plough shall not be distrained (which is the ancient common 
law of England, for no man shall be distrained by the utensils 
or instruments of his trade or profession, as the axe of the 
carpenter, or the books of a scholar), while goods or other 
beasts may be distrained.—1 Jnst. 47. But this rule holds 
only in distresses for rent in arrear, and the like; but doth 
not extend to cases where a distress is given in the nature of 
an execution, by any particular statute, as for poor rates, 
and the like.—3 Salk. 186; 1 Burr. 579; Ld. Raym. 884. 
Implements of trade may be distrained when they are not 
in actual use and no other sufficient distress can be found 


on the premises.—Co. Litt. 47, (a) 4 7. &.565; 6 Price. 
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Rep. 3; 2 Chitty’s R. 167. Furnaces, cauldrons or other 
things fixed to the freehold, or the doors or windows of a 
house, or the like, cannot be distrained.—1 Inst. 47. Things 
for which a replevin will not lie, so as to be known again, as 
money out of a bag, cannot be distrained.—2 Bac. Abr. 109. 
But money in a bag sealed, may be distrained, for that the bag 
sealed may be known again. By the 2 W. & M. sess. 1, ¢. 5, 
§ 3, persons having rent in arrear, on any demise, lease or 
contract, may seize and secure any sheaves or cocks of corn, 
or corn loose, or in the straw, or hay being in any barn or 
granary, or upon any hovel, stack or rick, or otherwise, 
upon any part of the land charged with rent, and may lock 
up or detain the same, in the place where found, in the 
nature of a distress, so as the same be not removed, to the 
damage of the owner, out of the place where found and 
seized, but kept there (as impounded) till replevied or sold. 
Also by the 11 Geo. II., ch. 19, § 8, the landlord may take 
and seize corn, grass, hops, roots, fruits, pulses or other 
products growing, as a distress; and the same may cut, 
gather, make, cure, carry, and lay up, when ripe, in the 
barns or other proper place, on the premises; and if there 
shall be no barn or proper place on the premises, then in 
any other barn or proper place which he shall procure so 
near as may be to the premises; the appraisement whereof 
shall be taken when cut, gathered, cured, and made, and 
not before. And notice of the place where the goods so 
distrained shall be lodged, shall in one week after the lodg- 
ing thereof be given to the tenant or left at the last place 
of his abode. § 9. And generally, whatever goods and 
chattels the landlord finds upon the premises, whether they in 
fact belong to the tenant or a stranger, are distrainable by him 
for rent, (with the exceptions in favour of trade) above speci- 
fied; for otherwise a door would be opened to infinite frauds 
upon the landlord; and the stranger hath his remedy over 
by action on the case against the tenant, if by the tenant’s 
default the goods are distrained.—3 Blackstone, 8. With 
regard to a stranger’s beasts, if they are put in by consent of 
the owner of the beasts they are distrainable immediately 
afterwards for rent-arrere by the landlord; so also if the 
stranger’s cattle break the fences, and commit a trespass by 
coming on the land, they are distrainable immediately by the 
lessor for his tenant’s rent. But if the lands were not suffi- 
ciently fenced so as to keep out cattle, the landlord cannot 
distrain them, till they have been /evant and couchant on the 
land; that is, have been long enough there to have lain down, 
and rose up to feed ; which in general is held to be one night 
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at least: and then the law presumes that the owner may 
have notice whether his cattle have strayed, and it is his own 
negligence not to have taken them away: yet if the lessor 
of his tenant were bound to repair the fences, and did not, 
and thereby the cattle escaped into their grounds, without 
the negligence or default of the owner, in that case, though 
the cattle may have been devant and couchant, yet they are 
not distrainable for rent, till actual notice is given to the 
owner that they are there and he neglects to remove them: 
for the law will not suffer the landlord to take advantage of 
his own, or his tenant’s wrong.—3 Bl. Com. 8,9. But cattle 
put into a field by a drover with the consent of the occupier 
to graze only one night on their way to a fair or market, are 
not lable to distress for rent.—2 Vern. 130. 

Goods of a principal in the hands of a factor are privileged 
from distress, being for the benefit of trade.-—6 Moore Rep. 
243, so goods landed at a wharf, and consigned to a broker 
as agent of the consignor, for sale, and placed by the broker 
in the wharfinger’s warehouse as they were brought there in 
the course of trade.—1 Bing. 283. So goods carried to be 
weighed, even at a private house, if in the way of trade, are 
exempt: so isa horse that has carried corn to a mill to be 
ground.—C7ro. Hliz. 548, 596. Goods in possession of a 
carrier are also exempt, and this though the carrier was not 
a public one.—1 Salk. 249. But horses or cattle sent to agist 
(or pasture) may be immediately distraimed by the landlord 
for rent in arrear, and the owner must seek his remedy by 
action against the tenant. ‘The principle of this rule extends 
to public livery stables, to which if horses and carriages are 
sent to stand, they are distrainable by the landlord.—3 Burr. 
1498. So upon the same principle the goods of lodgers, or 
any other person on the premises, are liable to be distrained ; 
and to exempt goods being at an inn, they must be within the 
very precincts of the inn, and not on other premises at a 
distance belonging to it.—Barnes, 472. 

A rent may not be distrained for in the night, but in the 
day time.—1 Jnst. 142. or before sunrise or after sunset 
no man may distrain but for damage feasant.—Mrrour, 


c. 2; § 26, 
Distress how to be Demeaned. 


When the distress is thus taken, the next consideration is 
the disposal of it; for which purpose the things distrained 
must, in the first place, be carried to some pound, and there 
impounded by the taker. But in their way thither they may 
be rescued by the owner in case the distress was taken with- 
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out cause or contrary to law, as if no rent be due; if they 
were taken upon the highway, or the like, in these cases 
the tenant may lawfully make rescue. But if they be once 
impounded, even though taken without any cause, the owner 
may not break the pound and take them out, for they are in 
the custody of the law.—3 Bl. Com. 12; Co. Litt. 160, 161. 
But the ordinary and most usual course of treating a dis- 
tress when made, is that provided for by the following statute. 

By 11 Geo. II., c. 19, any person distraining may impound 
or otherwise secure the distress of what kind soever it be, in 
such place or in such part of the premises as shall be most 
convenient; and may appraise and sell the same as any 
person before might have done off the premises.—§ 10. 

Cattle distrained may not be worked or used, unless for 
the owner’s benefit, as a cow milked, or the like—Cro. Jae. 
148; and if the distress be lost by the act of God, as if the 
distress dies in the pound without any default in the dis- 
trainer, in such case he may distrain again.—1 Salk. 248. 

By statute 2 W. & M., sess. 1, c. 5, where any goods shall be 
distrained for rent, and the tenant or owner shall not, within 
jwe days after such distress, and notice thereof left at the 
premises, replevy the same, the person distraining, with the 
sheriff, under sheriff, or constable of the peace, shall cause 
the goods distrained to be appraised by two sworn appraisers 
(whom such sheriff or constable shall swear), to appraise the 
same truly, and after such appraisement, the same shall be 
sold for the best price that can be got, for satisfaction for 
the rent and charges of the distress, appraisement and sale ; 
leaving the overplus (if any) with the sheriff or constable, 
for the owner’s use. The five days are reckoned inclusive of 
the day of sale; as if the goods are distrained on the Ist, 
they must not be sold before the 6th.—1 H. Bla. 13. But 
by consent of the tenant the landlord may continue in pos- 
session longer than the five days without incurring any 
liability.—T Price, 690. 


Lteplevin. 


Where the tenant disputes the validity of the distress, his 
remedy is by action of replevin. The tenant may replevy 
the goods seized at any time within the five days, or at an 
_ time before the sale—5 Taunt. 451; Marsh, 1385. The 
party intending to replevy sues out a writ of replewn. If 
the distress exceed £15, the writ is sued out from the Queen’s 
Bench (or Common Pleas); if not exceeding £15 then from 
the county court.—*4 W. IV., ¢.7,§7., The writ is directed 
to the sheriff, commandimg him to replevy the goods to the 
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plaintiff, and to summons the defendant (the landlord). The 
statute requires that before the sheriff shall proceed to re- 
plevy he shall take pledges from the plaintiff by bond (with 
sureties), in the form prescribed, conditioned for the prosecu- 
tion of the action, and the return of the goods, if such return 
be adjudged. The statute 11 G. II., c. 19, requires that . 
the sheriff shall take bond, with two sureties, in double the 
value of the goods distrained. The sheriff on receiving such 
security, is then immediately, by his officers, to cause the 
chattels distrained to be restored to the party distrained 
upon, and the action of replevin proceeds in the ordinary 
way of other actions. 


Fraudulent removal of Goods, &e. 


By 11 G.IL., c. 19, § 1, if any tenant for life, years, at will, 
sufferance, or otherwise, shall fraudulently, or clandestinely, 
convey off the premises his goods or chattels, to prevent the 
landlord from distraining, such landlord, or any person by him 
lawfully empowered, may, in thirty days next after such con- 
veying away, seize the same wherever they shall be found, 
and dispose of them in such manner as if they had been . 
distrained on the premises. § 2. But no landlord shall 
distrain any goods sold bond fide, and for a valuable consider- 
ation, before such seizure made, to any person not privy to 
such fraud. § 38. And if any tenant shall so fraudulently 
remove and convey away his goods or chattels, or if any 
person or persons shall wilfully and knowingly aid or assist 
him in such fraudulent conveying away or carrying off any 
part of his goods or chattels, or in concealing the same, any 
person so offending shall forfeit to the landlord double the 
value of such goods, to be recovered in any court of record. 
§.4. But if the goods and chattels so fraudulently carried 
off or concealed shall not exceed the value of £50, the land- 
lord or his agent may exhibit a complaint in writing before 
two justices of the peace of the same county or division, 
residing near the place where such goods and chattels were 
removed, or near the place where the same were found, not 
being interested in the lands or tenements whence such 
goods were removed; who may summon the parties con- 
cerned, examine the fact, and all proper witnesses, upon oath 
(or if a Quaker, upon affirmation), and in a summary way 
determine whether such person or persons be guilty of the 
offence with which he or they are charged; and to enquire 
in like manner of the value of such goods and chattels, and 
upon full proof of the offence, by order under their hands 
and seals, the said justices shall adjudge the offender or 
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offenders to pay double the value of the said goods and 
chattels to such landlord, his bailiff, servant or agent, at 
such time as the said justices shall appoint; and if the 
offender or offenders, having notice of such order, shall 
refuse or neglect so to do, they shall, by their warrant, levy 
the same by distress; and for want of such distress, may 
commit the offender or offenders to the house of correction, 
there to be kept to hard labour, without bail or mainprise, 
for the space of six months, unless the money so ordered to 
be paid as aforesaid shall be sooner satisfied. § 5. Persons 
aggrieved by order of such justices may appeal to the 
next general quarter sessions, who may give costs to either 
party. § 6. And where the party appealing shall enter into 
recognizance, with one or two sureties, in double the sum so 
ordered to be paid, with condition to appear at such sessions, 
the order of the justices shall not be executed against him 
in the mean time. § 7. Where any goods or chattels, fraudu- 
lently or clandestinely conveyed or carried away, shall be 
put, placed or kept in any house, barn, stable, out-house, 
yard, close, or place locked up, fastened, or otherwise 
secured, so as to prevent such goods or chattels from being 
taken and seized as a distress for arrears of rent, it shall 
be lawful for the landlord, or his steward, bailiff, receiver, or 
other person or persons empowered, to take and seize, as a 
distress for rent, such goods and chattels (first calling to his 
assistance the constable, headborough, or other peace officer 
of the district, &c.); and in case of a dwelling-house (oath 
being first made before a justice of the peace of a reasonable 
. ground to suspect that such goods or chattels are therein), 
in the day time, to break open and enter into such house, 
barn, stable, out-house, yard, close or place, and to take and 
seize such goods and chattels for the said arrears of rent, as 
he might have done if they had been in any other place. 


Notice to Qutt. 


If the tenancy be from year to year, six months notice to 
quit by the landlord or the tenant is requisite to put an end 
to the tenancy. The notice cannot be given at any time of 
the year, but must be given six months clear before the end 
of the current year of the tenancy. If the tenancy be by 
the quarter, month, or week, corresponding notice must be 
given; that is, three months, one month, or one week, as the 
case may be, such notice transpiring at the end of the quarter, 
month, or week, of the original holding. In the case of a 
tenancy for a time certain, that is, if the tenant take the 
premises for one year certain, and not by the year, or from 
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year to year, notice to quit is not necessary, but the landlord 
is entitled to his possession at the expiration of the year; 
and so likewise where the tenancy be for a time certain for 
a shorter period than a year. 


Case of Tenant Holding Over. 


By 4G. IL, c. 28, if any tenant for life, or years, or 
other person who shall come into possession by, from, or 
under him, shall wilfully hold over any lands after the 
determination of such term, and after,demand made, and 
notice in writing given for delivering the possession thereof, 
he shall, for the time he shall so hold over, pay double the 
yearly value, to be recovered by action of debt in any court 
of record.—S 1. 

By 11G. IL., c. 19, § 18, if any tenant shall give notice 
of his intention to quit the premises at a time mentioned in 
such notice, and shall not accordingly deliver up possession 
at the time in such notice contained, he, his executors or 
administrators, shall from thenceforward pay double rent, to 
be recovered in like manner as the single rent. 

*By 4 W. IV., c. 1, it shall be lawful for any landlord, 
whose tenant shall, after the expiration of any tenancy (by 
parol or writing) wrongfully refuse, upon demand made in 
writing, to go out of possession, to apply to the Court of 
King’s Bench in term, or to a judge in vacation, upon affida- 
vit, who shall order a writ to issue for summoning a jury of 
twelve men, before the commissioner named to determine the 
matter; and if in favour of the landlord, a writ of possess- 
ion shall be issued. 


Deserting the Premises. 


By 11 G. Il., c. 19, § 16, if any tenant at rack-rent, 
or where the rent reserved shall be full three-fourths of 
the yearly value of the demised premises, who shall be 
in arrear for one year’s rent, shall desert the premises 
and leave the same uncultivated or unoccupied, so as 
no sufficient distress can be had, two justices (having no 
interest in the premises) may at the request of the land- 
lord go upon and view the same, and affix on the most 
notorious part of the premises notice in writing what day (at 
the distance of fourteen days at the least) they will return to 
take a second view, and if on such second view, the tenant 
shall not appear and pay the rent, or there shall not be 
sufficient distress on the premises, then the justices may put 
the landlord into possession, and the lease as to such demise 
shall from thence be void, § 17, But the tenant may ap- 
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peal to the next justice or justices of assize, who may award 
costs to either party. 


Rent how far Recoverable by Hxecutors. 


By 82 H. VIIL, c. 87, it is enacted that the executors 
and administrators of any person to whom any such rent 
shall be due and not paid at the time of his death, may dis- 
train upon the premises, so long as they shall continue in 
the possession of such tenant, or of any other person claim- 
ing under him. 


See also *7 W. IV., c. 3, § 17. 


Costs. 


*By the 1 V., c. 16, § 1, no person whatsoever making 
any distress either for rent or for any penalty imposed by 
the laws of this province, when the sum demanded shall not 
exceed the sum of £20, for and in respect of such rent or 
penalty, nor any person whatsoever employed in any manner 
in making such distress, or doing any act whatsoever in the 
course of such distress, or for carrying the same into effect, 
shall have, take or receive, out of the produce of the goods 
or chattels distrained upon and sold, or from the tenant or 
other person distrained, or from the landlord, or from any 
other person whatsoever, any other or more costs and 
charges for and in respect of such distress, or any matter or 
thing done therein, than such as are fixed and set forth in 
the schedule annexed, and no person shall make any charge 
for any thing mentioned in the schedule not really done. 
§ 2. Any person offending herein may be summoned by any 
one justice upon the complaint of the party aggrieved, and 
if it shall appear to such justice that the person or persons 
complained of shall have levied, taken or received, or had 
other and greater costs and charges than mentioned in the 
schedule, or made any charge for any thing mentioned in the 
schedule not really done, such justice shall order and ad- 
judge treble the amount of the moneys so unlawfully taken 
to be paid, by the person or persons so having acted, to the 
complainant, together with full costs; and in case of non- 
payment, such justice shall issue his warrant to levy the 
same by distress and sale of the goods and chattels of the 
offender, and in case of insufficient distress, such justice 
shall by warrant under his hand commit the party to the 
common gaol, there to remain until such order or judgment 
be satisfied. § 5. Such justice may summon and examine 
witnesses on oath touching such complaint or the defence 
against it; and in case of non-attendance, without lawful 
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excuse, or refusal to be examined, such person shall forfeit a 
sum not exceeding 40s., to be enforced by distress or com- 
mitment in like manner as aforesaid, except as regards the 
form of the order as hereinafter provided. § 4. Any party 
preferring an unfounded complaint shall be adjudged to pay 
costs not exceeding 20s. to the defendant, to be enforced in 
manner aforesaid: provided always, that no order or judg- 
ment be made against the landlord, unless such landlord 
shall have personally levied such distress; and provided fur- 
ther, that no person aggrieved by any such distress, or any 
proceedings had in the cqurse thereof, or by any costs or 
charges levied in respect of the same, shall be barred from 
any legal remedy, excepting so far as any complaint to be 
preferred by this act shall have been determined, and such 
order and judgment may be given in evidence under the 
plea of the general issue. § 5. Such orders and judgments 
on such complaints shall be made in the form in the sched- 
ule annexed, and may be proved before any court by proof 
of the signature of the justice, and such orders as regards 
witnesses shall be made in such form as to such justice shall 
seem fit and convenient. § 6.°Every broker, constable, 
bailiff or other person who shall make and levy any distress, 
shall give a copy of his charges and of all the costs and 
charges of any distress whatsoever signed by him to the 
person or persons on whose goods and chattels any distress 
shall be levied, although the rent or penalty demanded shall 
exceed £20. 
SCHEDULE. 


Form of the Order and Judgment of the Justice before whom 
complaint is preferred, when the Order and Judgment is 
for the Complainant. 


In the matter of complaint of A. B. against C. D., for the 
breach of the provisions of an act passed in the year of the 
reign of her Majesty Queen Victoria, intituled, « An Act,”’ 
[insert the title of this act], I, E. F., a justice of the peace in 
and for the , do order and adjudge, that the said C. D. 
shall pay to A. B. the sum of — , as acompensation and 
satisfaction for unlawful charges and costs levied and taken 
from the ‘said A. B. under a distress for [as the case may be], 
and the further sum of for costs in this complaint. 

OVles (Signed) BoP: 


Form of the Order and Judgment of the Justice, when he 
dismisses the complaint as unfounded, with or without 
costs, as the case may be. 


{n the matter of complaint of A. B. against C. D. for the 
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breach of the provisions of an act passed in the year of the 
reign of her Majesty Queen Victoria, intituled, “An Act,” 
[wnsert the title of this act] 1, EB. F., a justice of the peace in and 
for the , do order and adjudge that the complaint of the 
said A. B. is unfounded, [if costs are given], and I do further 
order and adjuge, that the said A. B. shall pay unto the said 
C. D. the sum of | 
(Signed) LORS. 


Schedule of Costs and Charges on Distresses for small Rents 
and Penalties. 


Levying distresses under £10—5s. 

Man keeping psssession, per diem—3s. 9d. 

Appraisement, whether by one appraiser or more—4d. in the 
pound on the value of the goods. 

If any printed advertisement—not to exceed in all 5s. 

Catalogues, sale and commission, and delivery of goods—lIs. in 
the pound on the net produce of the sale. 


By the 4&5 V., c. 25, § 387, the stealing of any chattel 
or fixture by the tenant is made felony, for which see title 
“* Larceny.” 

Form of Notice to Quit. 


Sir,—lI hereby (as agent of Mr. Nokes, your Jandlord, on his 
behalf,) give you notice to quit and deliver up possession of 
the [house, lands, and premises, with the appurtenances] situate 
at sin the county, which you hold of [him] as tenant 
thereof, on the day of next, or at the expiration of the 
current year of your tenancy, which shall expire next after the 
end of one-half year from the date of this notice. Dated the 

dayofe  , 1855. 
James Nokes. 


Warrant to Distrain. 


To Mr. A. B., my bailiff, greeting: Distrain the goods and 
chattels of Joseph Stiles, in the house he now dwells in, [or 
“upon the farm he now occupies,”’ as the case may be], situate 
at ,in the county of , for £22 10s. 6d-, being the 
amount of [one year’s] rent due to me for the same, on the 
day of , last; and for your so doing this shall be your 
sufficient warrant and authority. Dated this day of 


185 
Joun NokEs. 


Inventory of Goods Distrained. 
An inventory of the several goods and chattels distrained 


by me, whose name is hereunder written, the day of 
in the year , in the houses, out-houses, and lands of A. T., 
in , by the authority, and on the behalf of A. L., of 4 


for pounds arrears of rent due to him, the said A. L. 


e 
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In the Dwelling-house. 


One Table, 
Six Chairs, &c. 


In the Cow-house. 


Six Cows, 
Two Calves, &c. 
Notice of Distress. 
Mr. A. T. 

Take notice, that by the authority, and on the behalf of your 
landord, A. L., I have this day of , in the year of our 
Lord distrained the several goods and chattels specified 
in the schedule hereunto annexed, in your houses, out-houses 
and grounds, at , for £ , arrears of rent due to him 


the said A. L.; and if you shall not pay the said rent so due 
and in arrear as aforesaid, or replevy the said goods and chattels, 
I shall, after the expiration of five days from the date hereof, 
cause the said goods and chattels to be appraised and sold, 
according to the statute in that case made and provided. 
Given under my hand, the day and year first above written. 
Wh BY 
Witness, that a copy hereof was this day delivered to the 
said A. 'T’. (or left at the dwelling-house of the said A. T.) 
. A. W. 
Appraisers’ Oath. 


You, and each of you, shall well and truly appraise the goods 
and chattels mentioned in the inventory, according to the best 
of your understanding. So help you God. 


Form of the Appraisement. 


The appraisement may bein the form of an inventory, specify- 
ing the particulars, and their respective valuations; and then 
add at the end, 

Appraised by us, this day of in the year 


re ae } Sworn Appraisers. 


Horm of a Complaint upon oath to be made before a Justice, 
in case of a dwelling-house where goods and chattles are 
fraudulently and clandestinely removed, and conveyed 
away and secured, so as to prevent them from being taken 
and seised as a distress for rent. 


Province oF CANADA: 
County of | ,) The information and complaint of A. J., 
to wit. of | taken upon oath before us the under 
signed, two of her Majesty’s justices of the peace in and for 
the said county of — at in the said county of this 
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day of in the year of our Lord one thousand eight hundred 
and » who saith that A. O. of , 1s justly and truly 
indebted to this informant in the sum of for arrears of 
rent for a [house and lot situate at ] due to this informant 
by the said A. O. on the day of , and that the said 
A.Q. hath fraudulently and clandestinely conveyed and carried 
away, or caused to be so conveyed or carried away, certain 
goods and chattels of him the said A. O. from the said [house 
and lot] after the said arrears had so become due; in order to 
prevent the said goods and chattels from being seized and 
distrained by this informant for the said arrears of rent, and 
that the said goods and chattles are, as this informant hath 
good cause to suspect, and doth suspect and verily believe, put, 
placed, or kept, in the dwelling house, barn, stable, out-house, 
yard, close, or other place, of at locked up, fastened or 
otherwise secured, so as to prevent the said goods and chattels 
from being taken and seized by this informant as a distress for 
such arrears of rent as aforesaid; wherefore the said A. J. 
prayeth our warrant in the premises. 
Taken and sworn at the NWA i 
day,of before 


Warrant upon the preceding Complaint and Oath. 


PRoviNcE oF CANADA: 

County of  , To all or any of the constables or other 
to wit. ae officers in the said county. 

Whereas A. J. of , yeoman, hath this day of 
exhibited his complaint, and made oath before us the under- 
signed, two of her Majesty’s justices of the peace for the said 
county, that A. O. of has fraudulently and clandestinely 
conveyed and carried away or caused to be so conveyed and 
carried away, certain goods and chattels of him the said A. O., 
from a certain house and lot, situate at , to prevent the 
said A. J. from distraining the said goods and chattels for 
£ arrears of rent due to the said A.J. for the said , and 
that the said goods and chattels are, as the said A. J. hath good 
cause to suspect, and doth suspect and verily believe, puty 
placed or kept in the dwelling-house, barn, stable, out-house, 
yard, close or other place of _at , locked up, fastened, or 
otherwise secured, so as to prevent the said goods and chattels 
from being taken and seized by the said A. J. as a distress for 
such arrears of rent, as aforesaid. These are therefore to com- 
mand you, and each and every of you, to aid and assist the said 
A. J., his steward, bailiff, receiver or other persons empowered 
by him to take and seize, as such distress for rent, as aforesaid, 
the said goods and chattels, in the day-time to break open and 
enter into the said dwelling-house, barn, stable, out-house, 
yard, close or other place of the said at , and to take 
and seize the said goods and chattels for the said arrears of 
rent, according to law. . 

‘ Given under our hands andseals at ,the day of ) 
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Information and Complaint under the 11 G. I1., c. 19, of 
Tenant having deserted the Premises. 


Province or Canapa: 

County, Ol "yo. The information and complaint of A. B., 
to wit. of , in the said county, taken this aay 
of , 185 , who saith that he the said A. B. did, in and by 
a certain indenture bearing date the day of in the year 
of our Lord 185 (or, by written or verbal agreement, as the 
case may be), demise unto A.S., of in the county aforesaid 
a certain messuage (or other premises, as the case may be), 
situate and being at , in the county aforesaid, at rack rent 
(or three-fourths of the yearly value); that is to say, at the 
yearly rent of , payable quarterly (¢/ so), on the day 
of &c.; and that the said A. B. further complaineth, that 
on the day of | now last past there was in arrear and due 
unto him the said A. B., from the said A.S., the tenant of the 
said demised premises, one whole year’s rent thereof, and that 
he the said A. 8S. hath deserted the said demised premises, and 
left the same uncultivated and unoccupied, so as no sufficient 
distress can be had to countervail the said arrears of rent, and 
that the said arrears of rent have been duly demanded accord- 
ing to law. Wherefore the said A. B. doth request J.C. and 
S. R., esquires, two of her Majesty’s justices of the peace for 
the said county, to go and view the said demised premises, and 
affix on the most notorious part thereof a notice in writing, 
what day they will return and take a second view thereof, and 
that a remedy may be given to the said A. B. according to the 

form of the statute in that case made and provided. | 
Taken before us, the said justices, the day of 185. 


Notice to be affixed on the Premises being deserted. (Burn.) 


Mr. Abraham Sutcliff : 

Take notice, that upon the complaint of A. B., of » yeo- 
man, made unto us, J. C. and S. R., esquires, two of her 
Majesty's justices of the peace for the county of , that you 
the said A. S. have deserted the messuage and tenement, situate, 
lying and being at , unto you demised, at rack-rent, by him 
the said A. B., and that there is in arrear and due from you the 
said A. S., unto him the said A, B., one whole year’s rent for 
the said demised premises, and that you have left the said 
premises uncultivated and unoccupied, so that no sufficient dis- 
tress can be had to countervail the said arrears of rent: we 
the said justices (having no interest, nor either of us having 
any interest in the said’ demised premises), on the said com- 
plaint as aforesaid, and at the request of him the said A. B., 
have this day come upon and viewed the said demised premises, 
and do find the said complaint to be true; and on the day 
of this present month of we will return to take a second 
view thereof, and if upon such second view you or some person 
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on your behalf shall not appear and pay the said rent in arrear, 
or there shall not be sufficient distress on the said premises, 
then we the said justices, will put him the said A. B. into the 
possesion of the said demised premises, according to the form 
of the statute in such case made and provided. In witness 
whereof we have hereunto set our hands and seals, and have 
caused this notice to be affixed on the outdoor of the dwelling 
house, the same being the most notorious part of the said 
premises, this day of , in the year of our Lord 185 


Record of putting the Landlord into Possession. 


Province oF CANADA: 

County of : Be it remembered, that on the day of 

to wit. } in the’ * ‘year ofthe ‘reign’ of” our 
sovereion lady Victoria, at in the said county, of A. B., 
of complaineth unto us J. C. & S. R., esquires, two of her 
Majesty’s justices of our said lady the Queen assigned to keep 
the peace within the said county, and also to hear and determine 
divers felonies, trespasses, and other misdemeanors, in the said 
county committed, thathe the said A. B. did demise, at rackrent, 
unto A.S.of yeoman, acertain messuage, tenement, or dwell- 
ing-house, lying and being at aforesaid; and that onthe said 
day of in the year aforesaid, there was in arrear and due unto 
him the said A. B. from him the said A. 8. tenant of the said 
demised premises, one whole year’s rent thereof, and that he 
the said A. S. had deserted the said premises and left the same 
uncultivated and unoccupied, so as no sufficient distress could 
be had to countervail the said arrears of rent, whereupon the 
said A. B. then and there, to wit, on the said day of in 
the year aforesaid, at aforesaid, in the county aforesaid, 
requested of us, so as aforesaid being justices, that a due remedy 
should be provided to him in this behalf, according to the form 
of the statute in that case made, which complaint and request 
by us the aforesaid justices being heard, we the said J. C. & 
S. R., justices aforesaid (having no interest in the said demised 
premises), on the said day of in the year aforesaid, 
at aforesaid, did personally go and view the said demised 
premises, and then and there upon our own proper view, did 
find the said complaint to be true, aud did then and there affix 
on the most notorious part of the said premises, to wit, upon 
the out-door of the dwelling-house aforesaid, a notice in writing, 
under our hands and seals, that we, the said justices, on the 
day of the same month of in the year aforesaid, would 
return to take a second view thereof, upon which said day 
of in the year aforesaid, we, the said justices, do now 
return and take a second view of the premises aforesaid, and 
there upon our own proper view do find, that he the said A. S. 
doth not appear, nor doth any person on his behalf appear and 
pay the said rent in arrear, and that there is no sufficient distress 
upon the premises aforesaid, nor upon any part thereof, to 


516 hans Surhenors. 


countervail the said arrears of rent; therefore we, the said 
justices, at aforesaid, on the day OL * yin the year 
aforesaid, do put the said A. B.into the possession of the said 
demised premises, according to the form of the statute afore 
said. In witness whereof, we, the said justices, unto this 
record do set our seals, at aforesaid, in the county aforesaid, 
on the said day of in the year of our Lord 185 


LAKES AND RIVERS. 


By *2W. IV., c. 2, § 1, it is enacted that the lakes, rivers 
and waters of this province (Upper Canada) which are not 
comprehended within the defined limits of any town, town- 
ship or county shall be taken as parts of that district within 
which the exterior side lines of which any such lake, river or 
other water, would lie and be if such exterior side lines were 
produced in that direction to the utmost limits of this pro- 
vince. 

§ 2. That all crimes and offences committed in or upon 
any of the said waters may be enquired of and tried within 
any district lying adjacent to such waters, and may be laid and 
charged to have been committed within the jurisdiction of 
the court which shall try the same: and such court may pro- 
ceed thereon to trial, judgment and execution, or other 
punishment for such crime or offence, as if the same had been 


really committed within the district where such trial may be 
had. 


LAND SURVEYORS. 


By the 12 V., c. 85, § 2, penalty for practising without 
being duly licensed repealed by 18 V., ¢. 88. § 8 to 10 
contain provisions for qualification and admission. § 11. 
Chainbearers to be sworn to act justly and exactly, and to 
render a true account to the surveyor, and not to be related 
to any of the parties interested within the fourth degree— 
vlz., of cousin german ; such oath to be administered by the 
surveyor. § 12. Standard measures to be kept by the com- 
missioner of crown lands. (a), § 18. Surveyor to have a stand- 
ard measure of length, stamped or otherwise certified by the 
commissioner of crown lands or his deputy for this purpose, 
under the penalty of forfeiture of license ; and shall, previously 
to any survey, verify the length of his chains and instruments 
by such standard. § 14. Any person molesting any survey- 
or in the discharge of his duty shall be deemed guilty of 
misdemeanor, and punishable by fine or imprisonment, or 
both, in any court of competent jurisdiction : such imprison- 


(a). But see next statute 14 & 15 V., ¢. 4. 
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ment not to exceed two months, nor fine to exceed £5. And 
any surveyor in the performance of his duties is authorised 
to pass over, measure along and ascertain the bearings of any 
township line, concession, or range line, or other governing 
line or side-line: and for such purpose to pass over 
the lands of any person, doing no actual injury. 

45. Surveyors to keep regular journals and field notes, 
and furnish copies to parties interested, upon payment 
of ds. for each copy, if not exceeding 400 words, and 6d. for 
every additional 100 words. § 16. A surveyor may admin- 
ister oaths to. persons he may examine upon any survey. 
§ 17. Such evidence to be reduced to writing and signed by 
the party; or, if unable to write, acknowledged by him to 
be correct before two witnesses, who shall sign the same with 
such surveyor; and such evidence shall, and, with any docu- 
ment or plan prepared and sworn to as correct before a jus- 
tice of the peace by any surveyor with reference to any 
survey by him performed, may be filed and kept in the 
registry office, for production in evidence in any court of 
law pr equity, upon payment to the registrar of Is. 3d. for 
filing the same. 

By 14 & 15 V.,¢. 4, § 2, a board of examiners to be 
appointed at Quebec and Toronto. (a) §38. Notice to be given 
by applicants for admissions. § 4. Oath of allegiance to be 
deposited in the registry office of the county of York. § 5. 
Indentures or article of applicants must be filed with the 
secretary of the board within two months after the date 
thereof. § 8. The standard measures of length to be deposi- 
ted with the secretary of the board at Toronto, who shall 
examine, test, and stamp standard measures of length for 
surveyors bringing the same for examination. Jee 2s. 6d. 

By 18 V., ¢. 88, § 2 & 40, and § 8 of 12 V., ¢. 11 & 35 
repealed. § 2. None but persons duly authorised under this 
act to practise as land surveyors, unless previously authorised 
by the laws then in force. § 4. No person shall be admit- 
ted as an apprentice without having previously passed an 
examination before the board of examiners, or one of the 
members of such board, or some surveyors deputed by the 
board as to his knowledge of certain branches of mathe- 
matics. § 6. Any surveyor summoned to attend as a witness 
upon any trial, and giving evidence in his judicial capacity, — 
entitled to 20s. per diem of attendance, besides travelling 
expenses. 
See also title “ Boundary Lines,” p. 108. 


— 


. (a) Amended by 19 & 20 V., ¢. 18. 
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Larceny is the felonious and fraudulent taking and carry- 
ing away by any person of the mere personal goods and 
chattels of another.—1 Haw. 89. 

Until lately there were two degrees of larceny—1l. Grand 
larceny—which signified the stealing of any goods or chattels 
above the value of twenty shillings sterling.—Ordinance of 
Quebec, 29, G. LIL, ce. 38.—And 2. Petit larceny—which 
included those cases where the property stolen was under 
the value of twenty shillings.—lb. But now, by the 4 & 5 
V., c. 25, § 2, the distinction between grand larceny and 
petit larceny is abolished; and every larceny, whatever may 
be the value of the property stolen, shall be deemed to be of 
the same nature, and shall be subject to the same incidents in 
all respects as grand larceny was before the commencement of 
this act. § 2. And every person convicted of simple larceny, 
or of any felony punishable by this act like simple larceny, shall 
(except in cases hereinafter otherwise provided for) be liable, 
at the discretion of the court, to be imprisoned ‘At hard labour 
in the provincial penitentiary for any term not less than 
seven years, or to be imprisoned in any other prison or place 
of confinement for any term not exceeding two years. 

See also post title “* Punishment.” 


Of Larceny in General. 


Trespass.—As every larceny includes a trespass, a party 
who is not guilty of a trespass in taking the goods, cannot 
be guilty of felony, at common law, in carrying them away. 
—1 Haw., c. 33, § 1. Thus, where goods are delivered by 
the owner to another, upon a,trust, (a) or on account of the 
owner, the possessor cannot be guilty of felony in convert- 
ing them to his own use, unless by some distinct act of 
taking; as, by severing part of the goods from the rest, with 
intent to convert them to his own use; he thereby determines 
the privity of the bailment, and the special property thereby 
conferred upon him.—/ézd. ; 1 Haw, 504. But a bare charge 
of goods, such as that which a servant has over the goods of 
his master ; or of a mere liberty to make use of a thing for 
a particular purpose (such as a traveller at an inn has with 
respect to the furniture,) does not prevent the party from 
being guilty of felony, if he take or convert the goods to his 
own use; in both cases the law presumes the property to be 
still in the possession of its owner.—1 Hale, 506. 


(a) But see 4&5 V., c. 25, 3 39, as to embezzlement by clerks or ser- 
he and 10 & 11 V., c. 10, 37, as to agents entrusted with the sale of 
goods. 
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Felonious taking.—There must be a felonious taking, as 
well as a severance, to complete the felony; but the least 
removal of the thing from its place is sufficient, as where a 
guest at an inn took off the sheets from his bed with an 
intent to steal them, but was apprehended in the hall, the 
larceny was held to be complete ; and so, where a man had 
taken a horse ina field, and while leading him away was 
apprehended: and again where a man took plate out of a 
chest, with intent to steal it, and after laying it on the floor 
was detected before he could move it further, the felony in 
either case was held to be complete.—3 Inst. 109 R. v. Sump- 
son, Kel. 31. 

Severance.—But where some goods in a shop were tied to 
a string, fastened by one end to the counter, and a thief 
took up the goods and carried them towards the door, as far 
as the string would permit, and was then stopped, this was 
held to be no felony, as there was no actual severance of the 
property. . 

Where the felony is once completed, the offence is not 
purged by returning the goods, as where a robber, on finding 
little in a purse, restores it to the owner.—3 Inst. 69. 

Felonious Intent.—There must also be a felonious intent, 
and the usual and most direct evidence of this is, where the 
party takes the goods clandestinely, or shortly after the 
-taking, such goods are found concealed in his possession, or 
where he falsely denies either the taking or the possession ; 
but where a man takes a plough from a field, and after 
ploughing his own land returns it to the place whence he 
took it, telling the owner that he had used the same, it would 
be wrong to impute a felonious intent. 

Recent Possession.—With respect to the recent possession 
of the property, it may be laid down as a general rule, that 
where the stolen goods are found in the possession of another 
man, shortly after the theft or robbery, it is incumbent on 
him to prove how he came by them, otherwise the presump- 
tion is that he obtained them feloniously, and this presump- 
tion is strengthened by proving that the, prisoner was seen 
near the spot from which the goods were taken about the 
time of the felony, and by his conduct and demeanor at 
the time the goods are found in his possession.—2 Hast. 
sO. uous . 

Identity.—The identity of the goods should in general be 
satisfactorily proved, by marks or otherwise; but where a 
man is seen coming out of a barn, upon whom corn is found, 
of the same kind with that missed from the barn, this is 
strong presumptive evidence of guilt.—J0. 657. 
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Claim of Right.—Where the taking of the goods is under 
a claim of right, this negatives the animus furandi, or felo- 
nious intent.—J0. 659. 

Finding.—lf a party finding property know the owner of 
it, and instead of restoring it converts it to his own use, this 
will be felony.— Per Lawrence, 2 Russ. 102. So where a 
gentleman left a trunk in a hackney-coach, which had been 
taken from his own door, and the coachman kept it and em- 
bezzled the contents, this was held to be felony, as he must 
have known where he took up the gentleman and ought to 
have returned the trunk.—R. v. Lamb, 2 Hast, P. C. 664. 
So where the purchaser of a bureau found 700 guineas 
deposited in a secret drawer therein, which he embezzled, 
this was said by Lord Hidon (after consulting some of the 
judges) to be felony; and that if a pocket-book containing 
bank notes were left in the pocket of a coat sent to be 
mended, and the tailor took the notes, such a taking was 
clearly felonious.—Cartwright v. Green, 8 Ves. 405. But 
in all cases of finding, where it appears that the party bond 
fide endeavoured te discover the owner, a felonious intent 
cannot be presumed. 

Fraud.—Where fraud is used to obtain the possession of 
property, the party therein is as much guilty of felony as if 
he had taken it from the owner—thus, where A., having a 
design to steal B.’s horse, which was impounded on a 
distress, enters a plaint of replevin and (thereby getting 
it delivered to him) runs away with it, this is felony.— 
1 Hale, 504, 507. But when the owner of property is 
induced by fraudulent pretences to give the prisoner credit 
for the goods, this is held not to be larceny but a cheat, for 
which the law has provided an especial remedy, (see ante 
title “‘ Cheat’’) ; and so where a party obtained the delivery 
of a horse, which was exhibited in a fair for sale, by contract- 
ing to buy it and to pay for it immediately, but when it was 
delivered to him he rode off and never returned, it was held 
that this was no felony, but a complete sale and delivery 
upon credit, in whtch the owner had parted with the pro- 
, perty as well as the possession.—f&. v. Harvey, 1 Leach, 467. 
But where a man came to Smithfield market to sell a horse, 
and a jockey coming there to buy a horse, the owner de- 
livered his horse to the jockey to try his paces in the 
market-place, and the jockey rode off with the horse, this 
was adjudged to be felony, inasmuch as the possession only 
and not the property of the owner in the horse had been 
parted with.—/el. 82. 

Pretence of Hxchange.—Where a prisoner offered to acco- 
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modate the prosecutor with gold for bank notes, upon which 
the prosecutor put down a number of notes, which the pri- 
soner took up and went away, promising to return imme- 
diately with the gold, but never came back, this was held 
to be larceny if the jury believed that the prisoner intended 
to run away with the notes and not to return with the gold. 
—R.v. Oliver, cit. 4 Taunt, 247. 

Delivery by a Servant.—Where a prisoner ordered a pair 
of candlesticks from a silversmith to be sent to his lodgings, 
whither they were sent with a bill by a servant, who was 
directed to bring back the money, but who was sent back by 
the prisoner under some pretence, when the latter ran away 
with the candlesticks ; this was held to be felony, no credit 
having been given by the owner, and the servant having no 
legal power to part with the goods till paid for them. 

Bailment.—Where the possession of the goods is acquired 
under a bailment of them from the owner, for a special pur- 
pose, and the bailee tortiously converts them to his own use, 
before the bailment is determined, the offence will not amount 
to larceny ; as where a tailor has cloth delivered to him to 
make clothes of ; or where plate is delivered to a goldsmith 
to work or to weigh; or a friend is entrusted with property 
to keep for the owner’s use.—2 Hast. P. C. 698. When the 
possession of goods however is fraudulently obtained in the 
first instance, or where the contract of bailment is subse- 
quently determined or broken by some wrongful act of the 
bailee, then a wrongful conversion of the goods will amount 
to larceny. 


And first—respecting Possession obtained Kraudulently 
by the Bailee. 


The prisoner hired a horse of the prosecutor, on pre- 
tence of taking a ride into the country and returning in 
the evening, but in truth with intent to steal it, and evi- 
dencing such felonious intent by immediately selling the 
horse after possession of it was delivered to him; this was 
held to be felony.—R. v. Pear, 2 Leach, 212; 2 Hast, 
P. 0. 689. So, where a prisoner hired a chaise at 5s. 
a-day, saying he should want it for three weeks or a month, 
as he was going a tour round the north, and no tidings were 
obtained of him till twelve months afterwards, but no account 
was ever given of the chaise up to that moment, the presump- 
tion being against the prisoner, the jury found him guilty.— 
R. v. Semple, 1 Leach, 420; 2 Hast. P. C. 691. In all 
these cases the question of the real entention of the prisoner 
at the time of the hiring is for the consideration of the jury, 
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and if they find that the original taking of the thing hired 
was with a felonious intent to steal it, the offence will be 
larceny, although the contract of hiring may not be for any 
precise and definite time. 

But where a prisoner hired a horse for a particular pur- 
pose, without any felonious intention at the time, and he 
wrongfully sold the horse after that purpose was executed, it 
was held that this tortious conversion did not constitute a 
new taking in law, so as to make him guilty of larceny.— 
Rh. v. Banks, Russ. §& Ry. 441. All such cases of hiring, 
therefore, will now depend upon the question whether the 
hiring was bond fide, or whether it was only a pretence to 
get possession of the horse, in order that the party might 
have a better opportunity of stealing it. So, where the 
prosecutor’s house being on fire, the prisoner in his presence 
and under his observation removed some of his goods (as 
the jury expressly found) without an evil intention, though 
the next morning, upon the prosecutor applying to her, 
she denied that. she had any of the things belonging to 
him; the prosecutor, however, upon obtaining a search war- 
rant, not only found his property in her house, but most of 
the articles were artfully concealed in various ways, yet 
upon this special finding of the jury, that the intention to 
steal the goods came upon the prisoner after she had taken 
them, the judges were of opinion that the transaction was 
not a felony, but merely a breach of trust.— Rh. v. Leigh, 2 
Kast. P. C. 604; 1 Leach, 411, note (a). 

Larceny by Servants.—Where a servant is entrusted with 
goods by his master, no legal possession is transferred to the 
servant, who has but a bare charge, the possession of the 
servant being the possession of the master, the servant may 
therefore commit larceny by a fraudulent conversion of the 
goods to his own use.—f. v. Bass, 1 Leach, 251, 523, 524. 

Banker's Clerks.—So if a bankers’ clerk be sent to the 
money drawer for a special purpose; or if he be sent to bring 
money generally out of the drawer, and at the same time he 
take the opportunity of purloining money for his own use, 
this is felony.— A. v. Murray, 1 Haw. ec. 33, § T; 2 East. 
P. C. 683; 1 Leach, 344. 

By Carriers.—But although in cases of bailment no 
larceny can in general be committed of the goods before the 
regular completion of the contract of bailment, yet there 
are some tortious acts which determine the privity of it, and 
amount in law to a new taking from the possession of the 
owner. ‘This principle furnishes the well known distinction 
in the Carrier’s case, which, as has been justly observed, 
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stands more upon positive law than upon sound reasoning— 
Hast. P. C. 659; for it certainly does seem a strange 
departure from good sense and reason to hold, that if a man 
delivers goods to a carrier to carry to a certain place, and he 
steal the whole of them, it is no felony; but that if he open 
a bale or trunk, and only steal some of the goods it then 
becomes a felony.—13 Hd. IV.,9, 6. A position involving 
so great a contradiction, and one which has excited the 
surprise of so many learned persons, may well be startling 
to a common understanding ; it is thus noticed by Lord 
Chief Justice Kelyng, who was certainly no mean authority 
in criminal law:—‘ I marvel at the case put, 18 Ed. IV., 9, 
6, that if a carrier have a tun of wine delivered to him, to 
carry to such a place, and he never carry it but sell it, all 
this is no felony; but if he draw part of it, this is felony. 
I do not see why the disposal of the whole should not bea 
felony also.” —Fel. 83. 

The arguments in support of the above distinction 
appear to be these:—-there can be no larceny without 
a trespass; the carrier (having lawful possession of the 
goods entrusted him to carry) cannot therefore commit 
a trespass in taking them until that lawful possession is 
determined; this lawful possession can only be deter- 
mined either by the natural termination of the contract of 
bailment, or by some tortious act of the carrier, which 
rescinds it; and the only tortious acts to determine this 
possession are, the breaking open a package or a severance 
of part of the commodity from the rest. 

By Millers.—So, if a miller steal part of the meal pro- 
duced by the corn delivered to him to grind, this being taken 
out from the rest, 1s felony.—2 Hast. P. C. 698. 

Fraudulent Wagers.—A man is frequently swindled out 
of his money by fraudulent bets and wagers, upon a precon- 
certed plan to defraud him, when it becomes a material 
question (as in all other cases of delivery) whether the 
property, or only the possession of the money, or other 
thing, is parted with; in the first case, the offence is held 
not to amount to larceny, as there is no felonious taking, 
but in the last it is otherwise, if the possession be gained 
animo furendt. Thus, where several sharpers inveigled the 
prosecutor to bet with them at hiding under the hat, and 
after suffering him to win at first, contrived to strip him of 
a large sum of his money on the event of a bet, it was held, 
that though this was found by the jury to be a preconcerted 
scheme to get his money, yet it was no felonious taking, as 
he parted with his property under the idea that it had been 
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fairly won.—&. v. Nicholson, 2 Leach, 610: 2 Hast. P. C. 
699. 

Card playing.—But where the prisoners decoyed the 
prosecutor into a public house, and there introduced the 
game of cutting cards, and the prosecutor having pulled out 
some money, but not playing on his own account, one of the 
sharpers prevailed upon him to cut the cards for him, and 
then, under pretence that the prosecutor had cut the cards 
for himself, and had lost, another of them swept his money 
off the table and went away with it; this was decided to be 
one of those cases that should be left to a jury to determine 
quo animo the money was obtained, and which would be 
felony if they found that the money was obtained upon a 
preconcerted plan to steal it.—R. v. Homer, 1 Leach, 270 ; 
Cald. 295. 

Ring dropping.—So, where the delivery is by way of 
pledge or security, the property remains in the owner, and 
larceny may be committed of it, if the delivery were obtained 
fraudulently, and with intent to steal; as, where the prisoner 
and some accomplices being in company with the prosecutor, 
one of them stooped down and pretended to find a valuable 
ring, upon which they promised the prosecutor that he should 
have his share of the value of it, and by that means prevailed 
on him to deposit his money and watch, and the ring proved 
to be of little or no value; this was held to be larceny, as 
the possession was obtained by fraud, and the property not 
altered.—Rh. v. Patch, 2 Kast. P. C. 678; 1 Leach 288. 
In like manner where several act in concert all will be guilty 
of the felony. Thus, where three sharpers pretended that 
prosecutor could not bet £100, when being provoked by the 
challenge, he produced that sum in notes, which one of them 
took to count, and then handed to another, who, with the 
third, pretended to gamble for them; when the first men- 
tioned thief beckoned the prosecutor out of the room, and the 
other two decamped with the money, and all three afterwards 
shared it; this was held larceny in all three.—R. v. Stanley, 
Russ and Ry. 305. 


Of what things Larceny may be committed. 


Every description of personal property (with the exception 
hereinafter noticed) may be the subject of larceny ; such as 
“Money, goods, wearing apparel, cattle, and the like. If the 
personal goods savour any thing of the realty (or freehold), 
it cannot be larceny ; therefore it is no larceny, but a bare 
trespass, to steal corn or grass growing, or apples on a tree; 
but it is larceny to take them being severed from the free- 
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hold, as wood cut, grass in cocks, stones dug out of the 
quarry ; and this, whether they are severed by the owner or 
even by the thief himself, if he sever them at one time, and 
then come at another and take them.—1 Haw. 938; 1 H. 
TOL. 

Also, the goods ought to have some worth in themselves, 
and not to derive their whole value from the relation they 
bear to some other thing, which cannot be stolen, as paper 
or parchment, on which are written assurances concerning 
lands, or obligations, or covenants, or other securities for a 
debt or chose in action.—1 Haw. 93. (a) The goods ought 
also not to be of a base nature, as dogs, cats, bears, foxes, 
monkeys, ferrets, and the like; which, howsoever they may 
be valued by the owner, shall never be so highly regarded 
by law, that for the sakes a man shall die.—1 Haw. 98. 

Property unknown.—There may be a felony in taking 
goods, the owner whereof is unknown; in which case, the 
king shall have the goods, and the offender shall be indicted 
for taking the goods of a person unknown.—1l Haw. 94. 

Stealing Securittes.—By 4&5 V., c. 25, § 5, if any person 
shall steal any tally, order or other security whatsoever, 
entitling or evidencing the title of any person or body corpo- 
rate to any share or interest in any public stock or fund, 
whether of this province or of the United Kingdom of Great 
Britain and Ireland, or of any British colony, or of any 
foreign state or colony, or in any fund of any body corporate, 
company or society, or to any deposit in any savings bank, 
or shall steal any debenture, deed, bond, bill, note, warrant, 
order or other security whatsoever for money or for payment 
of moneys, whether of this province or of Great Britain, (6) 
or of any British colony, or any foreign state or colony, or 
shall steal any warrant or order for the delivery or transfer 
of any goods or valuable thing, every such offender shall be 
deemed guilty of a felony in the same degree and punishable 
in the same manner asif he had stolen any chattel of like value. 

Stealing from Vessels.—§ 21. If any person shall steal any 
goods or merchandize in any vessel, barge or boat, in any 
port of entry or discharge upon any navigable river or canal, 
or in any creek belonging to or communicating therewith, or 
shall steal any goods or merchandize from any dock, wharf 
or quay adjacent thereto, being convicted thereof, he shall 
be lable to any of the punishments which the court may 
award, as in said act 1s mentioned. 


(a) But note the late statute 4 & 5 V., c. 25, as to stealing securities. 
(d) Ireland omitted. 
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Stealing Records.—§ 25. If any person shall steal, or shall 
for any fraudulent purpose take from its place of deposit, or 
from any person having the lawful custody thereof, or shall 
unlawfully and maliciously obliterate, injure or destroy any 
record, writ, return, panel, process, interrogatory, deposi- 
tion, affidavit, rule, order or warrant of attorney, or any 
original document whatsoever of or belonging to any court 
of justice, or relating to any matter, civil or criminal, begun, 
depending or terminated in any such court, or any bill, 
answer, interrogatory, deposition, affidavit, order or decree, 
or any original document whatsoever of or belonging to any 
court, or relating to any cause or matter begun, depending 
or terminated in any such court, or any notarial minute, or 
the original of any other authentic act, every such offender 
shall be guilty of a misdemeanor, and being convicted there- 
of, shall be liable, at the discretion of the court, to be im- 
prisoned at hard labour in the provincial penitentiary, for 
any term not exceeding fourteen years, nor less than seven 
years, or to be imprisoned in any other prison or place of 
confinement for any term not exceeding two years, or to 
suffer such other punishment by fine or imprisonment, or 
both, as the court shall award; andit shall not be necessary 
to allege in the indictment that the article stolen was the 
property of any person, or of any value. 

Stealing Wills.—§ 26. If any person. shall either, during 
the life of the testator or testatrix, or after his or her death, 
steal, or for any fraudulent purpose destroy or conceal, any 
will, codicil, or other testamentary instrument, whether 
relating to real or personal estate, or both, such offender 
shall be guilty of a misdemeanor, and being convicted there- 
of, shall be liable to any of the punishments which the court 
may award, as before mentioned ; and it shall not be neces- 
sary to allege in the indictment that the same was the pro- 
perty of any person, or of any value. 

Stealing Title Deeds.—§ 27. If any person shall steal 
any original paper or parchment, written or printed, or 
partly written and partly printed, being evidence of the 
title to any real estate, such offender shall be deemed guilty 
of a misdemeanor, and being convicted thereof, shall be lia- 
ble to any of the punishments which the court may award, 
as before mentioned ; and in the indictment, it shall be sufl- 
cient to allege the thing stolen to be evidence of title, or of 
part of the title, of the person or persons having a present 
interest, legal or equitable, in the real estate to which the 
same relates, and to mention such real estate or some part 
thereof; and it shall not be necessary to allege value. 
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§ 28. Nothing in this act contained shall prevent, lessen 
or impeach any remedy at law or in equity which any party 
agerieved might or would have if this act had not been 
passed; but the conviction of such offender shall not be evi- 
dence in any action at law or suit in equity against him, nor 
shall such offender be convicted by any disclosure made by 
him on oath upon compulsory process in any action or suit 
at law or in equity, or before commissioners of bankrupt. 

Stealing Glass, Lead, §c.—§ 36. If any person shall 
steal, rip, cut, or break with intent to steal any glass or 
wood work belonging to any building whatsoever, or any 
lead, iron, copper, brass or other metal, or any utensil or 
fixture, whether made of metals or other materials, respec- 
tively fixed in or to any building whatsoever, or any thing 
made of metal fixed in any land, being private property, or 
for a fence to any dwelling-house, garden or area, or in any 
square, street or other place dedicated to public use or orna- 
ment, every such offender shall be guilty of felony, and 
being convicted thereof, shall be lable to be punished in the 
same manner as in the case of simple larceny ; and in case 
of any such thing fixed in any square, street, or other like 
place, it shall not be necessary to allege the same to be the 
property of any person. 

Stealing by Tenants.—§ 387. If any person shall steal 
any chattel or fixture let to be used by him or her in 
or with any house, or with any house or lodging, whether 
the contract shall have been entered into by him or her, 
or by her husband, or by any person on behalf of him 
or her or her husband, every such offender shall be guilty of 
felony; and being convicted thereof, shall be liable to be 
punished in the same manner as in the case of simple larceny; 
and in every case of stealing any such chattel the indict- 
ment may be preferred in the common form as for larceny ; 
and in every such case of stealing any fixture, the indict- 
ment may be preferred as if the offender were not a tenant 
or lodger, and the property laid in the name of the owner or 
person letting to hire. 

Stealing by Clerks or Servants.—S 38. If any clerk or 
servant shall steal any chattel, money or valuable security 
belonging to or in the possession or power of his master, 
every such offender, being convicted thereof, shall be liable, 
at the discretion of the court, to be imprisoned at hard labour 
in the provincial penitentiary, for any term not exceeding 
fourteen years, nor less than seven years, or to be imprison- 
ed in any other prison or place of confinement for any term 
not exceeding two years. | 
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Restitution.—§ 49. Ifany person guilty of such felony or 
misdemeanor as aforesaid, in stealing, taking, obtaining or 
converting, or in knowingly receiving any chattel, money, 
valuable security, or other property whatsoever, shall be 
indicted for any offence by or on the behalf of the owner of 
the property, or his heir, curator, executor or administrator, 
and convicted thereof, in such case the property shall be 
restored to the owner or his representative; and the court 
before whom any such person shall be so convicted shall 
have power to award, from time to time, writs of restitution 
for the same property, or to order the restitution thereof in 
a summary manner: provided always, that if it shall appear 
before any award or order made that any valuable security 
shall have been bond fide paid or discharged by some person 
or body corporate liable to the payment thereof, or being a 
negotiable instrument shall have been 6oné@ fide taken or 
received by transfer or delivery by some person or body cor- 
porate for a just and valuable consideration, without any 
notice, or without any reasonable cause to suspect that the 
same had by any felony or misdemeanor been stolen, taken, 
obtained or converted, as aforesaid, in such case the court 
shall not award or order restitution of such property. 

Apprehension without Warrant.—§ 55. Any person 
found committing any offence punishable either upon indict- 
ment or summary conviction, by virtue of this act, may be 
immediately apprehended, without a warrant, by any peace 
officer, or by the owner of the property on or with respect to 
which the offence shall be committed, or by the servant of 
any person authorised by such owner, and forthwith taken 
before some neighbouring justice, to be dealt with according 
to law. 

See also post title ‘“ Search Warrant.” 


Trial.—f 68. If any person having stolen or otherwise 
taken away any chattel, money, valuable security or other 
property whatsoever, the stealing or unlawfully taking 
whereof is made punishable by indictment by any of the pro- 
visions of this act, in any part of her Majesty’s dominions, 
shall afterwards have the same property in his possession in 
any part of this province, he may be dealt with, indicted, 
tried and punished for such offence under this act, in that 
part of this province where he shall so have such property, 
in the same manner as if he had actually stolen it or unlaw- 
fully taken it in that part; and if any person in that part of 
this province shall receive or have any chattel, money, valu- 
able security or other property whatsoever, which shall have 
been stolen or otherwise unlawfully taken in any other part 
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of her Majesty’s dominions, such person knowing the said 
property to have been stolen or otherwise unlawfully taken, 
he may be dealt with, indicted, tried and punished for such 
offence in that part of this province where he shall so receive 
or have the stolen property, in the same manner as if it 
had been originally stolen or unlawfully taken in that part 
of this province as aforesaid. 


Of Larceny from the Person. 


If the goods are taken from a man’s person, the offence 
then receives a further degree of guilt; and if it be attended 
with putting him in fear, it is called robbery. 

See title ‘ Robbery.” 


Summary Conviction for Larceny. 


By 20 V., ¢. 27, § 1, (a) it is enacted that where any 
person is charged before the recorder of any city with 
having committed simple larceny, the value of the property 
alleged to have been stolen not exceeding five shillings, or 
with having attempted to commit larceny from the person, 
or simple larceny, it shall be lawful for such recorder to 
hear and determine the case in a summary way; and upon 
confession or proof, such recorder may convict and commit 
the offender to the common gaol or house of correction to be 
imprisoned, with or without hard labour, for any period not 
exceeding three months. But if the person charged refuse 
to have the case so tried, or if it appear to such recorder 
that the offence is one which, owing to a previous conviction, 
is by law a felony, or if the recorder be of opinion that the 
charge 1s, from any other circumstances, fit for prosecution 
by indictment, then he shall deal with the case as if this act 
had not been passed: provided, that if upon hearing the 
charge the recorder shall be of opinion that circumstances in 
the case render it inexpedient to inflict any punishment, he 
may then dismiss the person charged without proceeding to 
a conviction. ‘The conviction or certificate of dismissal may 
be in the forms A. and B. in the schedule to this act. 

§ 2. Where the recorder proposes to dispose of the case 
summarily after the examination of all the witnesses for the 
prosecution, he shall state to such person the substance of 
the charge, and say to him these words, or words to the like 
effect, ** Do you consent that the charge against you shall be 
tried by me, or do you desire that it shall be sent for trial 
by a jury at the (naming the court at which 2 would be 


(a) This act is a general one, and applies to both Upper and Lower Canada. 
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soonest tried), and if the defendant consent to a summary 
trial, then the recorder shall reduce the charge into writing 
and read the same to him, and ask him whether he is 
“ouilty” or “not guilty;’’ and if he say “guilty,” shall 
proceed to pass sentence according to the provisions of this 
act; and if he say “not guilty,” the recorder shall enquire 
if he has any defence, and if he say that he has, the recorder 
shall hear the defence, and dispose of the case summarily. 

§ 3, Where any person is charged before any recorder 
with simple larceny (the property alleged to have been 
stolen exceeding in value five shillings) or stealing from the 
person, or larceny as a clerk or servant, and the evidence 
taken is in the opinion of the recorder sufficient to put the 
party on his trial; the recorder, if the case appear to him 
to be one that may be properly disposed of in a summary 
way, and adequately punished under this act, shall reduce the 
charge into writing, and shall read it to the defendant, and 
then ask him whether he is guilty or not of such charge. If 
he say ‘‘ guilty,’ the recorder shall cause a plea of guilty to 
be entered on the proceedings, and shall convict him of 
such offence, and commit him to the common gaol or house 
of correction, there to be imprisoned, with or without hard 
labour, for any term not exceeding six calendar months. 
Such conviction may be in the form C in the schedule, or to 
the like effect: provided always that such recorder, before 
he asks the party whether he is guilty or not, shall explain 
to him that he is not obliged to plead or answer, and that if 
he do not he will be committed for trial. 

§ 4. In every case of summary proceeding under this act 
the accused shall be allowed to defend by counsel or attorney. 

§ 5. Where any person is charged before any justice or 
justices with any offence mentioned in this act, and in the 
opinion of such justice or justices the case may be a proper 
one to be disposed of by a recorder, or by [an inspector and 
superintendent of the police,] or a police magistrate, as 
hereinafter provided under this act, such justice or justices 
may, if he or they see fit, remand him for further examina- 
tion before the recorder, or before [the inspector and super- 
intendent of the police of the nearest city,] or before the 
nearest police magistrate, in like manner as a justice or 
justices are authorised to remand a party accused under 14 
& 15 V., c. 96, § 18, (a) or under the 16 V., c. 197, § 18. 
Provided that no such remand shall be from Upper to Lower 
Canada, or vice versa, and provided that the party so 


(a) This act applies only to Lower Canada. 


BAVCOWUD. O31 


remanded before the recorder of any city may be examined 
and dealt with by the [inspector and superintendent] or 
police magistrate of the same city, and any person remanded 
for further examination before the latter, may be examined 
and dealt with by the former (2. ¢., the recorder). 

§ 6. If the party be suffered to go at large upon recogni- 
zance as authorised under the last-mentioned acts conditioned 
for his appearance before a recorder under the next prece- 
ding section of this act, and do not appear accordingly, the 
recorder before whom he ought to have appeared shall 
certify (under his hand) on the back of the recognizance, to 
the clerk of the peace of the county or unions (in Upper 
Canada) the fact of non-appearance, and such recognizance 
shall be proceeded upon in like manner as other recogni- 
zances. 

§ 7. Convictions and other proceedings under this act to 
be returned to the next quarter sessions. 

§ 8. Restitution of the stolen property may be ordered by 
the recorder in cases authorising restitution. 

§ 9. Recorder’s court to be an open public court. § 10. 
The provisions of the 16 V. c. 178, (Summary Convictions 
Act,) shall not be considered as applying to any proceeding 
under this act. § 11. Conviction by recorder to have the 
same effect as a conviction upon indictment, save that of 
forfeiture. § 12. Proceedings under this act to be a bar to 
further proceedings. § 13. Convictions not to be quashed 
for want of form. § 14. (The inspector and superintendent 
of police for the cities of Quebec and Montreal), and the 
police magistrate for any city in Upper Canada, sitting in 
open court, may respectively, in the case of persons charged 
before them, do all acts by this act authorised to be done by 
recorders, and all the provisions of this act referring to re- 
corders and recorder’s courts, and the clerks of the recorder’s 
courts, shall be read and construed, also as referring to such 
inspectors and.superintendents, police magistrates and their 
courts and clerks respectively. 

$15. This act not to affect the provisions of any act of 
this session for the more speedy trial and punishment of 
juvenile offenders. 

§ 16. Interpretation clause. 


Form A. 
Conviction. 
Be it remembered that on the day of 
to wit. in the year of our Lord Pasi _ ASUES. 


being charged before me the undersigned _— of the said city, 
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and consenting to my deciding upon the charge summarily, is 
convicted before me, for that he the said A. B., &c., (stating the 
offence, and the time and place when and where committed) ; and 
I adjudge the said A. B. for his said offence to be imprisoned 
in the , and there kept to hard labour, for the space of 

Given under my hand and seal, the day and year first above- 
mentioned at aforesaid. 


Form B. 


Certificate of Dismissal. 


I, the undersigned , of the city of , cer- 
to wit. tify that on the day of | inthe year of 
our Lord » at aforesaid, A. B. being charged before me, 
and consenting to my deciding upon the charge summarily, 
for that he the said A. B., &c., (stating the offence charged, and 
the time and place when and where alleged to have been committed), 
I did, having summarily adjudicated thereon, dismiss the said 
charge. 


i..8. [Le 8] 


Given under my hand and seal, this day of ,at 
aforesaid. 
Ueieoal d ipa er, 
Form C. 
Conviction upon a Plea of Guilty. 

Be it remembered that on the day of 
to wit. in the year of our Lord at we... 
being charged before me the undersigned of the said city, 


for that he the said A. B. &c., (stating the offence charged, and 
the time and place when and where alleged to have been committed), 
and pleading guilty of such charge, he is thereupon convicted 
before me of the said offence ; and I adjudge him the said A. 
B. for his said offence to be imprisoned in the (and there 
to be kept to hard labour) for the space of 

Given under my hand and seal the day and year first above- 
mentioned at aforesaid. 


J. 8. [i So] 
Form of Indictment for Simple Larceny—18 V., ¢. 92. 
County of The jurors for our Lady the Queen upon their 
to wit.. oath present that A.B.on the dayof in 


the year of our Lord one thousand eight hundred and at in 
the county of did feloniously steal (a gold watch of C. D.) 


Form of Indictment for Stealing Money—18 V., c. 92. 


County of The jurors for our Lady the Queen upon their 

to wit, — oath present that on the day of | in 
the year of our Lord one thousand eight hundred and A.B. 
at , n the county of , did feloniously steal a certain 


sum of money, to wit tothe amount of pounds, the property 
of one C, D. 
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LAW. 


*By 32 G. IIL, c. 1, § 3, it is enacted that in all matters of 
controversy relative to property and civil rights, resort shall 
be had to the laws of England as the rule for the decision of 
the same. § 6. But that nothing in this act shall introduce 
any of the laws of England respecting the maintenance of 
the poor, or respecting bankrupts. 


LEGISLATIVE ASSEMBLY. 


For its constitution, &c., see titles “‘ Constitution,” ‘ Par- 
liamentary Representation” and ‘* Hlections.” 


Members’ Indemnity for Hxpenses. 


By 12 V. c. 88, § 1, there shall be allowed to each mem- 
ber of the Legislative Assembly attending at any such ses- 
sion 20s. for each day’s attendance thereat, and 6d. for each 
mile of the distance between the place of residence of such 
member and the place at which the session shall be held. 
§ 2. To be paid by the clerk of the Assembly, on such mem- 
ber signing a declaration, to be kept by the said clerk, and 
stating the number of days’ attendance, and the number of 
miles of distance for which such member is entitled to an 
allowance, and the amount of such allowance; and that each 
day on which the member shall have attended any sitting of 
the Legislative Assembly, or of any committee thereof, and 
each day during the session on which there shall have been 
no sitting of the Legislative Assembly, or on which he shall 
have been prevented by sickness from attending any sitting, 
but on which he shall in either case have been in the place 
where the session is held, shall be reckoned as a day of at- 
tendance at such session. § 3. The necessary funds to be 
advanced to the clerk of the Legislative Assembly out of any 
unappropriated part of the consolidated revenue fund of the 
province. § 4. T'o be accounted for by the clerk in the same 
manner as moneys advanced to him for contingent expenses. 

| Speaker. 

By 19 V., c.41, whenever the speaker shall, from illness 
or other cause, find it necessary to leave the chair during 
any part of the sittings on any day, it shall be lawful for him 
to call upon any member to take the chair and to act as 
speaker during the remainder of such day, unless the speaker 
shall himself resume the chair before the close of the sittings 
for that day. 

LEGISLATIVE COUNCIL. 


See “Parliamentary Representation.” 
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LIBEL. 


A libel has been usually defined to be any scandal written 
or printed, or otherwise expressed by symbols—Lamé. 64 ; 
and taken in its largest sense, signifies any writing or printed 
paper, picture, or the like, of an immoral or illegal tendency ; 
and in a more limited sense, a malicious defamation of any 
person, either living or dead, made public either by printing, 
writing, signs or pictures,'in order to provoke to wrath, or 
expose him to public hatred, contempt and ridicule-—4 i. 
Com. 150. But words spoken, however malicious and un- 
true, and actionable at law, will not amount to libel. 


1. Of Libels which affect the Public in general. 


All publications blaspheming the Almighty, or turning the 
Christian religion into ridicule; all publications tending to 
vitiate and corrupt the minds and morals of the people ; any 
attempt made, to degrade and vilify the constitution, and 
tending to circulate discontent among the members of the 
community and stir up insurrection; any writing or printed 
matter tending to vilify or disgrace the king, to lessen him 
in the esteem of his subjects, weaken the government, or 
raise jealousies between him and his people—are more or 
less of a libellous tendency. So, any publication reflecting 
in an improper manner upon either house of parliament, is 
a libel at common law. ‘To hold up the king’s government 
to contempt and hatred, is also punishable as a libel.— A. v. 
Tuchin, Holt’s Rep. 424. And any publication tending to 
degrade and defame the sovereign or ruler of a foreign 
state upon terms of amity with this country, is a libel at 
common law. 


2. Of Libels on Private Individuals. 


Not only charges of a flagrant nature are libellous, but also 
those which place an individual in an ignominious light, and 
bring him into hatred, contempt or ridicule, on the ground 
that all such libels have a direct tendency to a breach of the 
peace.—4 Bl. Com. 150. General imputations, also, on a 
body of men, though no individuals are pointed out, are 
indictable.-—2 Barnard, 138, 166. And a malicious defa- 
mation of a deceased person, if published with intent to 
vilify his memory and injure his posterity, is indictable 
as a libel—A. v. Topham, 4 T. R. 126. Any scandal 
likewise expressed by indirect means is a libel, as well as 
that which is expressed in direct terms: thus, to fix up a 
gallows against a person’s door conveys a meaning as obvious 


Wibel, 535 


to common sense as that which is expressed by writing or 
printing.—1 Haw., c. 78, § 2, 3. So a defamatory writing 
expressed by the enztzals only of a person’s name, is as com- 
plete as if the whole name had-been expressed.—1 Haw., ec. 
73, § 5. 

By 13 & 14 V., c. 60, § 1, upon the trial of any indict- 
ment for libel, the jury may give a general verdict of “guilty,” 
or “not guilty,” upon the whole matter in issue, without 
being required to find the defendant guilty merely on the 
proof of publication, and may also find a special verdict if 
they think fit; and the defendant may move in arrest of 
judgment, on such ground and in such manner as he might 
have done before this act. § 2. In an action for defamation 
the defendant may give in evidence in mitigation of damages, 
that he made or offered a written apology before the com- 
mencement of such action. § 3. Or defendant may plead 
in an action for libel, that the same. was inserted in the 
newspaper without actual malice, and without gross negli- 
gence, and that before the commencement of such action, or 
at the earliest opportunity afterwards, he inserted in such 
newspaper a full apology, or had offered to publish such 
apology in any newspaper to be selected by the plain- 
tiff; with liberty also to pay into court a sum of mone 
by way of amends. § 4. If any person shall publish, 
or threaten to publish, any libel, or shall directly or 
indirectly propose to abstain from or offer to prevent the 
printing or publishing of any matter or thing touching 
or concerning any person, with intent to extort any 
money or security for money, or any valuable thing from 
such person, or with intent to induce any person to confer 
or procure for any person any appointment, office of profit 
or trust, every such person, upon conviction, shall be liable 
to be fined any sum not exceeding £100, and to be impri- 
soned in the common gaol not exceeding two years. § 5. If 
any person shall maliciously publish any defamatory libel, 
knowing the same to be false, he shall, on conviction, be 
liable to a fine not more than £50, and to be imprisoned in 
the common gaol not exceeding one year. § 6. If any per- 
son shall maliciously publish any defamatory libel, such 
person shall upon conviction be liable to fine and imprison- 
ment or both (a), as the court may award ; such fine not to 
exceed £25, nor imprisonment six calendar months. § 7. On 
the trial of any indictment for a defamatory libel, the defen- 
dant may plead in defence the truth of the matters charged, 


(2) So in the act. 
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alleging that it was for the public benefit that the same 
should be published; but the defendaet shall not be allowed 
to plead ‘‘not guilty,” in addition to such special plea. § 8. 
Under the plea of “not guilty,” it shall be competent to the 
defendant to prove that such publication was made without 
his authority, consent or knowledge, and that such publica- 
tion did not arise from want of due care or caution on his 
part. §9. In case of any indictment for libel by a private 
prosecutor, if judgment be given against the defendant he 
shall be liable to the prosecutor’s costs, and vzce versa the 
prosecutor shall be lable to the prosecutor’s costs; such 
costs to be taxed by the clerk of the Court of Queen’s 
Bench or Common Pleas, or their deputies, where the trial 
is had, and recoverable by attachment on the order of any 
judge of the superior court, or of the county court where the 
indictment was tried. 


3. Of the Publication. 


No one is punishable for a libel unless he actually publish 
it to the world. Reading a libel in the presence of another, 
without any previous knowledge of its libellous qualities, 
does not amount to publication; but if a man, know- 
ingly, lends or shows it to another, or repeats it in the 
presence of others, this is a publication—Il Haw., c. 73; 
and not only he who publishes the libel himself, but also he 
who procures another to publish it, is guilty of the publica- 
tion.—1 Haw., ¢e. “18, § 10. So, the sale of a book in a 
bookseller’s shop by his shopman, is prima facte evidence of 
publication by the master.—1 Barnard, 306. 


4. Of the Punishment. 


The punishment for libel is fine or imprisonment, or both. 
In matters of libel, justices of the peace have an original 
jurisdiction: and a party charged with the publication of a 
libel may be held to bail by a justice of the peace to appear 
at the gessions or assizes.— Butt. v. Conant, 1 Brod. ¢ B. 
548. | 

Information against a Party for Libel. 


\ 

County of : The information and complaint of A. B. 

to wit. \ of in the county of taken on oath, 
this day of 18 , before J. P., Esq., one of her 
Majesty’s justices of the peace for the said county. The said 
informant saith, that in a certain printed book (or newspaper) 
printed and published at in the said county, by one G. M., 
and called [here set out the name or title of the book or paper| the 
following libellous allegation is contained, of and concerning 
this informant, [here insert the libellous passage literatim] and the 
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same informant saith, that he hath been informed, and verily 
believes the said book, &c., containing the aforesaid libellous 
matter, was printed and published by the said G. M., with a 
view to injure, vilify, and defame, this informant, and to bring 
him into public hatred, ridicule and contempt; wherefore he 
prayeth a warrant against the said G. M., and that he may be 
further dealt with according to law. 
Sworn before me. 


Recognizance to Appear at the Sessions. 


To be taken in the usual form.| The condition of this recog- 
nizance is such, that if the said G. M. shall and do personally 
appear at the next general quarter sessions of the peace [or 
assizes and general gaol delivery] to be holden in and for the 
said county, and then and there answer to a bill of indictment 
to be preferred against him, the said G. M., for a libel on one 
A. B. of in the said county , and not depart the court 
without leave, then this recognizance to be void. 

Acknowledged before, &c. 


Indictment for a Lnbel. (Archbold.) 


County of ,? The jurors for our lady the Queen upon their 
to wit. oath present, that J.S., late of the township 
of , in the county of , schoolmaster, contriving, and 
unlawfully, wickedly and maliciously intending to hurt, injure, 
vilify and prejudice one J. N., and to deprive him of his good 
name, fame, credit and reputation, and to bring him into great 
contempt, scandal, infamy and disgrace, on the day of 
in the year of the reign of our sovereign lady Victoria, with 
force and arms, at the township aforesaid, in the county afore- 
said, unlawfully, wickedly and maliciously did write and pub- 
lish, and cause and procure to be written and published, a 
certain false, scandalous and malicious libel, in the form of a 
letter directed to the said J. N. [or af the publication were in any 
other manner, omit the words ‘in the form,’ &c.] containing divers 
false, scandalous, and malicious matters and things, of and 
concerning the said J. N.,and of and concerning, &c., [here 
insert such of the subjects of the libel as it may be necessary to refer 
to by the inuendoes, in setting out the libel] according to the tenor 
and effect following, that is to say, here set out the libel, together 
with such inuendoes as may be necessary to render vt intelligible, | 
to the great damage, scandal and disgrace of the said J.N., to 
the evil example of all others in the like case offending, and 
against the peace of our lady the Queen, her crown and dignity. 


LINE FENCES AND WATER COURSES. 
By stat. 8 V., c. 20, § 1, (a) the mhabitant freeholders 


(a) This section has been repealed by 12 V., c. 80; and by 12 V., c. 81, 
the appointment of fence viewers is vested in the municipal council of the 


township. 
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and householders of every township, at their annual township 
meeting, may choose not less than three nor more than 
twelve fit and proper persons for fence viewers, who are 
declared to be township officers, and shall make the same 
declaration and be liable to the penalties as other township 
officers. § 2. Hach of the parties occupying adjoining tracts 
of land shall keep up, make and repair a fair and just pro- 
portion of the division or line’ fence between their several 
tracts, which Jine fence shall be made on the line dividing 
such tracts, and equally on either side thereof; and in case 
of dispute as to the commencement or extent of such line 
fence, the same shall be submitted to the determination and 
award of three fence viewers, who shall, upon being notified 
by either party, attend at the time and place stated in such 
notice, and being satisfied that the other party has been duly 
notified, proceed to examine the premises; and such fence 
viewers, or any two of them, shall determine any dispute in 
the matter between the parties, and their award shall be 
binding as far as concerns the making or repairing such 
fence; and from thenceforth the occupiers shall respectively 
make and repair and keep in repair the part assigned in such 
award to each occupier, which award shall be in writing and 
signed by the fence viewers or a majority of them, and filed 
with the town clerk, and a copy given to each party if 
required. In case of any material change in the improve- 
ment and occupation of adjacent lots, another award may be 
obtained in like manner; but if the fence viewers shall find 
such subsequent award unnecessary, the cost of the refer- 
ence shall be paid by the party applying. § 3. Any party 
in the occupation of any tract neglecting or refusing to 
make or repair ah equal or just proportion of the fence for 
a period of thirty days after demand in writing from the 
other party, or after the award of the fence viewers, or if 
the party making the demand shall for such period neglect 
to make or repair his proportion, either party, after com- 
pleting his own proportion, may make or repair in a sub- 
stantial manner, and of good sound materials, the proportion 
of the other party, and may recover from him the value, not 
exceeding 2s. 6d. per rod. (a) Any fence adopted at the 
last township meeting to be deemed a lawful fence; and if 
none adopted, the fence viewers are to decide what they con- 
sider a lawful fence. § 4. Any party interested may apply 
to a justice for a summons to three fence viewers to attend 
and view the fence and appraise the same; and also for a 


(a) But see 18 V., c. 137, as to increased price. 
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summons to the other party, requiring him to attend and 
shew cause why the party claiming payment should not 
recover. § 5. Such fence viewers, upon being personally 
served four days previously with such summons, and any 
two of them being present, and having examined the fence 
and received evidence (to be given under oath if required), 
shall determine whether the plaintiff is entitled to recover 
any and what sum from the defendant ; and where the 
extent of such line fence has not been determined by the 
award of fence viewers, the said fence viewers. or any two 
of them, shall determine the same ; such determination to be 
final, and report made in writing under their hands to the 
justice issuing the summons; and in cases where the plaintiff 
is entitled to recover, the fence viewers shall state what dis- 
tance of fence they have determined the defendant should 
have made or repaired; and the fence viewers, if required, 
shall give a copy of such determination to either party 
before making such report. § 6. Such justice may issue 
summons for the attendance of witnesses before such fence 
viewers, who may administer the following oath: 

You do solemnly swear that you will true answer make to 
such questions as may be asked of you by either of the fence 
viewers now present, touching the matters which they are now 
to examine and determine. So help you God. 

Any person swearing falsely shall be guilty of perjury. § T. 
The said justice shall transmit the determination of the 
fence viewers to the clerk of the division court, and a cer- 
tified copy to the town clerk to be recorded; and thereupon 
the clerk of the division court shall issue an execution 
against the goods and chattels of the defendant for the 
sum determined upon by the fence viewers, with costs, as 
hereinafter provided; such execution not to be issued until 
forty days after the determination. § 8. If any party shall 
cease to occupy or improve his land, or shall lay the enclo- 
sure, before under improvement, in common, such party 
shall not take away any part of the division fence, provided 
the other party will allow and pay therefor so much as the 
fence viewers, or a majority of them, shall in writing deter- 
mine to be the reasonable value thereof; and wherever any 
lands unimproved and in common shall be afterwards en- 
closed or, improved, the occupier shall pay a fair or just pro- 
portion of the division fence, the value to be ascertained and 
set forth in writing by three fence viewers in case the parties 
shall not agree, and the amount may be recovered in the 
same manner as hereinafter provided. § 9. In no case shall 
any person take away any part of a division or line fence 
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adjoining to the next enclosure improved or occupied, unless 
the occupier of such adjoining lands refuse, after demand in 
writing, to pay for the same; nor withont giving at least 
twelve months’ previous notice. § 10. Water fences to be 
made in equal parts unless otherwise agreed; and in case 
either party shall neglect or refuse to pay his share, similar 
proceedings to be had as respecting other fences. § 11. 
Where lands belong to, or are occupied by different persons 
bounded upon or divided by any brook, pond or creek not 
of itself a sufficient fence, in case of disagreement, the same 
may be submitted to three fence viewers, as before provided; 
and if in their opinion the same is not a sufficient barrier, 
and that it is impracticable to fence at the true boundary 
line, they shall determine how, or on which side thereof, the 
fence shall be set up, or whether partly on one side and 
partly on the other; and if either party shall refuse or 
neglect.to maintain his part of the fence, the same may be 
done as in other cases, and the costs and charges recovered 
from the delinquent. party. § 12. Ditches or water courses 
for draining swamp or miry lands are to be made by the 
parties interested, in just proportions; and in case of dis- 
pute as to the part, width, depth or extent, the same is to 
be referred to three fence viewers, in the same manner as 
other disputes respecting fences; and such fence viewers 
shall divide or apportion such ditch or water course among 
the parties in a just and equitable proportion, according to 
their respective interests, in opening such ditch or water 
course, and shall decide upon the time to be allowed each 
party for opening his share; and the award of such fence 
viewers Shall be made in the same manner and have the 
same effect as in case of division or line fences. § 13. If 
it shall appear that. any owner or occupier be not sufficiently 
interested in the opening of such. ditch or water course 
to make him a party, and at the same time it should be 
necessary that such ditch or water course should be con- 
tinued across, his land, they may award accordingly; and 
the other party may lawfully open such ditch or water 
course across such land at his own expense, without being 
a. trespasser. § 14. On neglect of any party, upon demand 
in writing, to open or make and keep open his. share 
awarded by such fence viewers as aforesaid within the time 
allowed by them, either of the other parties may, after 
completing his own. share, open the share of the party 
neglecting, and shall be entitled to recover from such other 
party no more than 2s. per, rod, in the same manner as pro- 
vided for line fences. § 15. Road allowances in the rear 
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of any lot not travelled or required to be used by the pub- 
lic, may he lawfully enclosed as against any private party : 
provided that such possession shall cease upon order made 
by two justices, directed to the township officer, requiring 
him to openthe same. § 16. The following fees to be taken 
under the act. 


To the Justices of the Peace. 


Fok, SUMMONS {Os LENCE VAGWETS: ,-cvoie ne ray tee pr orpiee dds oor, USe rebel 
For subpena, which may contain three names........ Is. 3d. 
For transmitting copy of fence viewers’ determination 
to division court and to township clerk.......... Is. 3d. 
To the Fence Viewers. 

Per day CaCh..06...5.vieae sine 6 cereus se etsttem pdt ation ae OE, 
If less than halfa day employed............. ee bets! edo se OS, 560. 
To the Bailiff or Constable employed. 

For serving summons or subpona......eeeesscseoeee Is. Od. 
Mileage——per mile. d. odecere pide lagudyend dasa weareaesliiy. 4d. 
To Witnesses. 

Rep dayaeaeh qo. aicey. Mop tape css taseat a ese eines einen bigiroet pds 


§ 17. The above fees to be included in any execution to 
be issued, upon the party making oath before the clerk of 
the division court of the same having been paid. § 19. The 
former statute. *4 W. IV., c. 12, repealed. 

By 18 V.,.c. 187, so much of the 8 V., c. 20, as limits the 
cost of making the fence to 2s. 6d. per rod is repealed, and 
the amount is to be determined by the fence viewers. 


LOCK-UP HOUSES. 


By 10 & 11 Vic., c. 41, § 3, district councils are authorised 
to establish a lock-up house in any town or village containing 
not less than 100 adult inhabitants, and not being distant 
less than ten miles from the district town; to be placed in 
charge of a constable, to be specially appointed by the 
magistrates in general quarter sessions; such constable to be 
a resident in such town or village, and one of the constables 
of the township; said justices may allow such salary or fees 
as they think proper. § 5 provides, that it shall be lawful 
for any justice of the peace residing at or near any town or 
village where such lock-up house may be established, or 
nearer to the same than the district town, to authorise by 
written order the confinement or detention therein of any 
person charged on oath with any criminal offence, until such 
person may be fully examined and committed for trial to the 
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common goal, or dismissed (as the case may be), so that such 
confinement do not exceed two days; also all persons found 
in the streets or highways in a state of intoxication, or con- 
victed of unlawfully desecrating the Sabbath ; and generally 
all persons convicted on view of such justice, or on the oath 
of one or more witnesses, of any offence cognizant by law, so 
that such detention or confinement in the last mentioned 
cases do not exceed twenty-four hours, and to authorise the 
detention therein of any person committed to the gaol, until 
such person can be conveyed.to gaol. § 6. The expense of 
conveying any prisoner to, and detaining him or her in such 
lock-up house, 1s to be defrayed in the same manner as the 
expense of conveying such prisoner to and keeping him or 
her in the common gaol. 

By 12 V., c. 80, §§ 1,2 and 4 of the above act are repealed, 
and §§ 5 & 6 are retained. § 3. Seems to be superseded by 
the subsequent act 13 & 14 V., c. 64. 

By 12 V. c. 81, § 60, the municipal council of any incor- 
porated village are authorised to make by-laws for (amongst 
other things) establishing, maintaining and regulating lock-up 
houses. 

By 138 & 14 V., c. 64, § 10, it shall be lawful for the mu- 
nicipal council of any county or union of counties to establish 
a lock-up house in any town, incorporated village or police 
village within their jurisdiction, and to establish and provide 
for such salary or fees to be paid to the constable placed in 
charge thereof as they may deem just and reasonable, and to 
direct the payment of such salary out of the county funds: 
and every such lock-up house shall be placed in charge of a 
constable, to be specially appointed for that purpose by the 
magistrates of such county, at any general quarter sessions 
of the peace. Such constable shall be resident in such town 
or village, and be one of the constables of such town or of 
the township in which such village shall be situated. Pro- 
vided that nothing herein contained shall affect any lock-up 
house established under the laws heretofore in force, but the 
same shall be and continue a lock-up house within the mean- 
ing of this section, although not in any such town or incor- 
porated or police village: and that parties summarily con- 
victed under the petty trespass act, *4 W.IV., c. 4, may, in 
the discretion of the committing magistrate or magistrates, 
be committed to the nearest lock-up house in the county in 
which the conviction took place, instead of the common gaol. 


LORD’S DAY. 
By statute 8 V., c. 45, § 3, any merchant, tradesman, 
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artificer, mechanic, workman, labourer or other person, selling 
or offering for sale, or purchasing any goods, Xc., or real 
estate, on the Lord’s day, commonly called Sunday, or exer- 
cising any wordly labour or calling on that day ; or any per- 
son tippling or allowing tippling in any inn or tavern, &c., 
or being intoxicated, or brawling or using profane language 
in the public streets, or attending any political meeting on 
that day; or playing’ at skittles, ball, foot-ball, racket, or 
any noisy game, or gambling, or racing on foot or horseback 
or in carriages, or fishing or hunting, or shooting any deer 
of other game, or setting any net or trap (except in defence 
of property) for any wolf, beast or bird of prey; or bathing 
in any exposed place of public worshin or private residence, 
on the Lord’s day—shall, upon conviction betore a justice, 
upon the oath of one or more witnesses, pay a fine not 
exceeding £10, nor less than 5s. 

§ 4. Proceedings to be by summons, and ex parte in case 
of non-appearance and proof of service of summons; or the 
justice may issue his warrant against the offender, and upon 
the party being brought up or appearing, the justice may 
proceed to hear and determine the case, or at once commit 
the offender to safe custody until the morrow or some other 
day, according to circumstances, until the case is disposed of. 

§ 5. Conviction to be in the following form : 


Form of Conviction. 


Be it remembered, that on the day of , in the year of 
our Lord , at , In the county of (or district, riding 
or division, as the case may be), A. B. of , 18 convicted before 


me, C. D., one of her Majesty’s justices of the peace for the 
said county (or district, riding or division, as the case may be). 
for that he the said A. B. did (specify the offence, and the ecme 
and place when and where the same was committed, as the case may 
be) ; and I, the said C. D.,adjudge the said A. B, for his offence 
to pay (immediately, or on or before the day of _) the 
sum of , and also the sum of for costs; and in default 
of payment of the said sums respectively, to be imprisoned in 
the common gaol of the said county (or district, riding or division 
as the case may be) for the space of months, unless the said 
sums shall sooner be paid; and I direct that the said sum of 

(the penalty) shall be paid as follows: that is to say, one 
moiety thereof to the party charging the offence, and the other, 
moiety to the treasurer of the district, to be by him, the said 
treasurer, applied according to the provisions of the act [insert 
the title of this act]. Given under my hand and seal, the day 
and year first above mentioned. 


C.D.c. P. [h. 8.] 
§ 6. Conviction not to be quashed for want of form. 


bad wottevies, 


§ 7. Penalties and costs to be levied by distress and sale; 
and in case of insufficient distress, the offender may be com- 
mitted to the common gaol for any term not exceeding three 
calendar months, unless such fine and. costs be sooner paid. 
§ 8. Prosecutions to be within one calendar month. §9. Ap- 
peal allowed to the general quarter sessions. 10. Convic- 
tions to be forwarded to the sessions. § 11. Actions against 
any person acting in the execution of this act to be commenced 
within three calendar months, and one calendar month’s pre- 
vious notice in writing to be given; the general issue may be 
pleaded, with tender of amends, and full costs to defendant 
in case «f decision in his favour. § 12. Half the penalty to 
go to the informer, and the other half to the district. § This 
act to be a public act. § 14. Not to extend to Lower 
Canada, or to Indians. 

By 7 V., c. 14, § 2, all persons going to, or returning from 
divine service on any Sunday or obligatory holiday with their 
own carriages, horses, or beasts of draught, as shall also their 
families and servants with such carriages, Xc., pass toll free 
through any turnpike, or toll gate on any turnpike road in 
this province. By 16 V., c. 179, § 3, search warrants and 
other warrants may be issued on a Sunday. 

By the Municipal Act, 12 V., c. 81, the municipal authori- 
ties in incorporated villages, towns and cities are authorised 


to make by-laws for enforcing the due observance of the 
Sabbath. 


LOTTERIES. 
By 19 V., c. 49, § 1, if any person shall, after the pass- 


ing of this act, make, print, advertise or publish, or cause or 
procure to be made, printed, advertised, or published, any 
proposal, scheme, or plan for advancing, lending, giving, 
selling, or in any way disposing of any property, either real 
or personal, by lots, cards, tickets, or any mode of chance 
whatever, or shall sell, barter, exchange, or otherwise dispose 
of, or cause or procure, or aid or assist, the sale, barter, ex- 
change, or other disposal of, or offer for sale, barter or 
exchange any lot, card, ticket, or other means or device, for 
advancing, lending, giving, selling, or otherwise disposing of 
any property, real or personal, by lots, tickets, or any mode 
of chance whatever, such person shall, upon conviction there- 
of, before any mayor, alderman, or other justice of the peace, 
upon the oath of any one or more credible witnesses, or upon 
confession thereof, forfeit and lose the sum of £5, for each 
and every such offence, together with costs, to be levied by 
distress and sale of the offender’s goods, by warrant under 
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the hand and seal of any such mayor, alderman, or other 
justice of the peace, of the city, town, county or place where 
such offence shall be committed, which said forfeiture shall be 
applied half to the informer, and the other half shall be paid 
to the treasurer or chamberlain of the municipality in which 
such offence shall be committed. § 2. Any person buying, 
bartering, exchanging, taking or receiving any such lot, 
card, ticket, or other device as aforesaid, shall, upon convic- 
tion thereof, in like manner as above mentioned, forfeit and 
lose the sum of £65 for each offence, to be recovered and ap- 
plied as aforesaid. § 3. Any sale, loan, gift, barter or ex- 
change of any real or personal property, by any lottery, 
ticket, card, or other mode of chance whatever, depending 
upon, or to be determined by chance or lot, shall be void to 
all intents and purposes whatsoever, and all such real or 
personal property sosold, lent, given, bartered or exchanged, 
shall be forfeited to such person as shall sue for the same by 
action, bill or information in any court of record in this pro- 
vince; provided always that no such forfeiture shall affect 
any right or title to such real or personal property acquired 
by any bond fide purchaser for valuable consideration, with- 
out notice. § 4. If any person so convicted by any mayor, 
alderman or other justice as aforesaid, shall not have suffi- 
cient goods and chattels whereon to levy the penalties autho- 
rised by this act, or shall not immediately pay the said penal- 
ties, or give security for the same, such mayor, alderman or 
justice, convicting such person, shall commit such person to 
the common gaol of the county or district in which such offence 
was committed, for a period not exceeding three calendar 
months, or until‘such fine and costs are paid. § 5. The pro- 
visions of this act shall extend to the printing or publishing, or 
causing to be printed or published, of any advertisement, 
scheme, proposal or plan of any foreign lottery, and to the 
sale or offer for sale of any ticket, chance or share in any such 
lottery, or to the advertisement for sale of such ticket, chance 
or share. § 6. Interpretation of the terms “‘ personal pro- 
perty” and “real property”? and what shall be included 
therein. § 7. Appeal against convictions as in other cases. 
§ 8. This act not to extend to the division of property held 
by joint tenants or tenants in common. $9. Act to take 
effect on the first day of January, 1857. 


LUNATIC ASYLUM, PROVINCIAL. 


By the 16 V., ¢. 188, § 2, the provincial lunatic asylum in 
Toronto, with all the property real and personal, and all the 
effects belonging to it is vested in the Crown. § 4. Its 
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financial affairs to be managed by a “‘ Bursar,”’ to be appointed 
by the governor. ,§ 4. Who shall also appoint a medical 
superintendent who shall reside in the asylum, and shall 
direct and control the medical and moral treatment of the 
patients, hire and discharge keepers and servants, watch over 
the internal management and maintain the discipline and 
due observance of the by-laws of the institution, report the 
condition thereof to the visiting commissioners, at each visit, 
and annually to the Governor, and to each house of parlia- 
ment within ten days after the opening of each session. § 6. 
The Governor authorised to appoint at least four times a year 
a commission of not less than four persons, two only to be 
resident in Toronto, whose duty shall be to examine and 
report on the manner in which the institution is conducted, 
and to examine and forward to the Governor, with their 
observations thereon, the reports made to them by the medical 
superintendent and bursar ; and further to frame such by-laws 
as may seem advisable for the peace, welfare, and good 
government of the institution, which by-laws shall have effect 
when the Governor shall have signified his assent thereto. 
The commissioners to keep an exact record of all their pro- 
ceedings. § 7. No person shall be received into the institu- 
tion without a certificate from three medical licentiates, signed 
and verified by the reeve of the township, or incorporated 
village, or the mayor of the city, or incorporated town from 
which the lunatic may have been sent, andin the absence of 
the reeve or mayor, by the deputy, or other person who shall 
for the time being be authorised to act in the place of the 
reeve or mayor, which certificate shall state that the sub- 
scribing medical licentiates at the same time, and in the 
presence of each other, examined the patient, and after due 
inquiry into all necessary facts relating to his case, found him 
to be a lunatic; and such certificate shall be sufficient 
authority to any person to convey the lunatic to the said 
asylum, and to the authorities there to detain him as long as 
he shall continue insane. § 8. When any lunatic sent to the 
asylum shall be under twenty-one years of age, having a 
father or mother able to pay for his maintenance, or a guar- 
dian or committee, it shall be the duty of the bursar and 
medical superintendent to send a copy of the certificate men- 
tioned in the last section, attested under their hands, to such 
father, mother, guardian, or committee, with a certificate of 
the admission of such lunatic, and of the amount payable per 
quarter to the asylum. § %. Such amount to be demanded 
quarterly in January, April, July, and October, by the 
bursar and medical superintendent from the father, mother, 
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guardian, or committee, and in case of non-payment said 
bursar may apply to the county court judge upon affidavits, 
and upon a rule to shew cause, being satisfied that the father 
or mother of the lunatic is able to pay for his maintenance, 
or such guardian or committee is in possession of property of 
the lunatic, the bursar shall be entitled to an order for the 
amount, and costs, and a writ of execution may issue thereon, 
or the judge may, if he thinks fit, direct an issue to be tried 
before a jury previous thereto. § 10. If such lunatic be 
possessed of property and have no guardian or committee, and 
if such property, in the opinion of the bursar, be more than 
sufficient to maintain the family, (if any) of such lunatic, it 
shall be lawful for the bursar to take possession of the same, 
or a sufficient part, with full power to manage and appropriate, 
take or recover possession of, lease, mortgage, sell and convey 
all or any part in the name of the lunatic, or as his committee 
under this act, as fully as if such lunatic could or might do, 
if of full age, and compos mentis. Proviso, that before any 
sale the bursar shall report the case and terms of sale to the 
county court judge where the property is situate, for his 
approval, and such bursar shall be accountable and subject 
to the same responsibility as any trustee, guardian or com- 
mittee would be. § 11. In case of disputed right to property 
the county court judge may cause an inquisition to be held 
to determine such right. § 12. The Governor authorised to 
fix salaries of medical superintendent not exceeding £500, 
and bursar not exceeding £300, and commissioners not 
exceeding 25s. per diem, payable out of any funds appropriated 
for the support of the said asylum. 

By 20 V., c. 28, § 14, the Governor is authorised to appoint 
five fit persons to be inspectors of all public asylums, hospi- 
tals, common gaols, and other prisons in this province. § 16. 
Meetings of the board provided for. § 16. The said inspec- 
tors shall have and perform all the powers and duties vested 
in, or to be performed by the inspectors of the provincial 
penitentiary ; and by the commissioners of the provincial 
lunatic asylum under the 16 V.,c. 188. §17. From and 
immediately after the first appointment of inspectors under 
this act, the powers and duties of the commissioners under 
the above mentioned act relating to the lunatic asylum shall 
cease, and the medical superintendent and bursar shall make 
their annual reports to the said inspectors. 


LUNATIC ASYLUM—PRIVATE. 


By 14 & 15 V., c. 84, § 1, justices of the peace of any 
county in general quarter sessions are authorised to license 
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any person to keep a house for the reception of lunatics: three 
or more justices to be annually appointed with one physician 
or more as visitors, who shall at their first meeting take the 
oath of office prescribed. § 2. Vacancies to be supplied by 
the justices in sessions. § 5. A list of such visitors within 
fourteen days from their appointment to be published by the 
clerk of the peace, and sent to the Governor within three days 
after appointment, under a penalty of £2 10s. for every 
default. § 4. The clerk of the peace, or some other person, 
to be appointed by the justices in sessions, to be clerk to the 
visitors, who shall summon such visitors as the justices in 
sessions shall appoint: every such meeting to be held pri- 
vately, and so that no proprietor, superintendent, or person 
interested or employed in or about any house to be visited 
shall have notice of such intended visitation; clerk to take 
a certain oath of office; and the name of such clerk within 
fourteen days after his appointment to be published by the 
clerk of the peace, and within three days communicated to 
the Governor, under a penalty not exceeding £210s.: clerk 
to be allowed such salary as the justices shall direct. § 5. 
Visitors’ clerk may have an assistant who shall also take the 
oath of office prescribed. § 6. No person shall act as a 
visitor, or clerk, or assistant-clerk, or act in granting 
licenses, who shall within one year next preceding be 
directly or indirectly interested in any such licensed house : 
and no physician, being a visitor, shall sign any certificate 
for the admission of any patient, or professionally attend 
upon any patient in any such licensed house or hospital, 
unless directed to visit such patient by the person upon whose 
order he has been received into such house or hospital, or 
by the provincial secretary, chancellor, or vice-chancellors, 
committee, or by a judge of the superior court: any visitor, 
clerk, or assistant-clerk becoming interested, after his ap- 
pointment, shall be disqualified to act, and if continuing 
to act shall be guilty of a misdemeanor; and if any physi- 
cian, being a visitor, shall sign any certificate for admission, 
or shall professionally attend any such patient (except as 
aforesaid) he shall forfeit for each offence £50. § 7. Any 
person desiring to have a house licensed for the reception of 
lunatics shall give notice to the clerk of the peace fourteen 
clear days before the sessions, with the name of any proposed 
superintendent accompanied by a plan of such house, and 
a statement of the number of patients proposed to be 
received ; and whether for male or female patients, or both. 
§ 8. The license not to extend to more than one house. § 9. No 
alteration to be made in the house without notice and consent 


Hunatic Asylum, Private. 549 


in writing of two visitors. § 10. Any person wilfully giving 
an untrue or incorrect notice, plan, or statement, or des- 
cription to be guilty of a misdemeanor. § 11. Clerk of the 
peace to send a copy to the provincial secretary of any such 
license granted within fourteen days afterwards, under a 
penalty not exceeding £20. § 12. Provision for renewal of 
licenses. § 15. License to be under the hands and seals of 
three or more justices, the chairman being one, and in the 
form in the schedule to the act; and shall be granted for a 
period not exceeding thirteen months. § 14. Persons ob- 
taining licenses to give security in £100, with two sureties 
in £50 each, or one surety in £100. § 15. Rates to be 
charged for such licences, viz., 10s. for every proposed 
patient, but not less than £15 in the whole. § 16. Moneys 
derived from licenses to be applied in payment of clerk’s 
salary, and other expenses. § 17. Annual account of receipts 
and payments signed by two visitors at the least to be laid 
by the clerk of the peace before the sessions. § 18. In case 
of incapacity of the persons licensed by sickness or otherwise, 
or in case of death, such license may be transferred by three 
justices indorsing the same to the superintendent, or to such 
person-as such justices shall approve. § 19. Provision for 
the transfer of patients to a new building in certain events. 
Description of such new building, with plans, Xc., to be first 
given. § 20. The Governor authorised to revoke any license 
upon the recommendation of a majority of the justices in 
sessions. § 21. No person to be received into any such 
licensed house as a lunatic, boarder or lodger, without an 
order under the hand of some person according to the form, 
and particulars required in schedule B.; nor without the 
medical certificates according to the form in schedule C. of 
two physicians (not partners), nor brothers, nor father and 
son, each of whom shall separately have examined the 
patient not more than seven clear days previous to his 
reception into the house, and shall have signed and 
dated the same on the day of examination: any person 
receiving or detaining any person as aforesaid without such 
order and medical certificates, and any physician who shall 
knowingly sign any such, which shall untruly state any of 
the particulars shall be guilty of a misdemeanor. 4 22. 
The physician signing shall also specify the facts upon 
which he has formed his opinion that the person is a lunatic 
or insane person, idiot, or person of unsound mind. 

§ 23. No person shall receive to board or lodge in any 
house not licensed under this act, or take charge of any in- 
sane person, without first having obtained the medical certi- 
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ficates required by this act for admission into a licensed house: 
and every person who shall so receive any such insane person 
to board or lodge, &c., shall within three calendar months 
transmit to the clerk of the visitors of the district, a copy of 
such medical certificates, sealed and endorsed ‘private re- 
turn,’ and annually on the Ist of January, or within seven 
days after transmit to such clerk, a certificate signed by ten 
physicians describing the then actual state of mind of such 
insane person to be endorsed ‘“‘private return,” and every 
person who shall fail herein shall be guilty of a misdemeanor. 
§ 24. Under special circumstances a patient may be received 
into such licensed house, upon such order as aforesaid, with 
the certificate of one physician only, provided that such 
order state the special circumstances which may have pre- 
vented the examination of the party by two physicians. But 
in such case, such certificate shall be signed by some other 
physician, not connected with the house, who shall have 
specially examined the party within three days after admis- 
sion; and any person, who shall have received a patient upon 
the certificate of one physician only, permitting him to re- 
main beyond three days without such further certificate shall 
be guilty of misdemeanor. §25. No physician interested in, 
or a regular professional attendant on a licensed house, shall 
slgn any certificate for reception: nor shall any physician 
related to or connected with the party signing the order 
for admission, sign any certificate for reception. The 
offender in any such case to be guilty of misdemeanor. 
§ 26. Every proprietor or superintendent receiving a lunatic 
into a licensed house shall within two days make an entry 
thereof in the ‘book of admissions” according to the form in 
schedue D., under a penalty not exceeding £2 10s. Any 
person knowingly making an untrue entry of particulars to 
be guilty of misdemeanor. §27. ‘The form of mental dis- 
order of the patient to be entered in the book of admissions 
by the medical attendant within seven days after admission, 
under a penalty not exceeding £2 10s. § 28. Proprietor or 
superintendent after two clear days, and before the expiration 
of seven days from the admission of any patient, shall trans- 
mit a copy of the order and medical certificates, and a notice 
and statement as in schedule H., to the visitors’ clerk, and 
in case of neglect shall be guilty of misdemeanor. § 29. In 
case of the escape of any patient the proprietor or superin- 
tendent shall within two clear days next after transmit a 
notice thereof to the visitors’ clerk, stating the christian and 
surname of the patient, and his or her state of mind, and the 
circumstances connected with such escape; and the like 
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notice if the patient shall have been brought back, and when 
brought back, and the circumstances, and whether with or 
without a fresh order and certificate, under the penalty of 
£10. § 380. An entry to be made by the proprietor or su- 
perintendent within two clear days after the removal, dis- 
charge or death of any patient according to the form in 
schedule F’., and he shall also within the same two days 
transmit a written notice thereof, and the cause of the death, 
removal or discharge of such patient, if known, to the visitors’ 
clerk according to the form in schedule G., and in case of 
default or untrue statement, such proprietor or superintendent 
shall be guilty of misdemeanor. § 31. In case of the death of 
any patient in the house, a statement of the cause, with the 
name of the person present, shall be drawn up and signed by 
the medical attendant of the house, and a copy duly certified 
by the proprietor or superintendent transmitted to the nearest 
coroner, and to the visitors’ clerk, and to the person who 
signed ‘the order for such patient’s confinement, within forty- 
eight hours after his death, under a penalty not exceeding 
£50. § 382. Any superintendent, officer, nurse, attendant, 
servant or other person employed, in any way abusing or ill 
treating, or wilfully neglecting any patient shall be guilty 
of misdemeanor; and in the event of the release of any person 
who shall consider himself to have been unjustly confined, 
a copy of the order and certificates upon which he was con- 
fined shall, at his request, be furnished to him or his attorney 
by the visitors’ clerk without fee or reward. And it shall be 
lawful for the Governor to direct the prosecution on the part 
of the Crown of any person concerned in the unlawful taking 
of any of her Majesty’s subjects as an insane patient, or any 
person concerned in the neglect or ill-treatment of any pa- 
tient. § 33. In every house licensed for 100 patients there 
shall be a physician resident as supérintendent or medical 
attendant, and every house licensed for less than 100, and 
more than 50, (in case such house shall not be kept by or 
have a resident physician), shall be visited daily by a physi- 
cian; and every house licensed for less than 50 patients Gn 
case the same shall not be kept by a resident physician), 
shall be visited twice in every week by a physician ; pro- 
vided always, that it shall be lawful for the visitors to direct 
such house to be visited by a physician at any other time or 
times, not oftener than once a day. § 34. When any house 
is licensed for less than eleven patients, any two of the visi- 
tors may permit such house to be visited by a physician at 
greater intervals, but not greater than once in every two 
weeks. § 35. Hvery visiting physician shall once in every 
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week (or when distant intervals are permitted, then on every 
visit), enter and sign in the “medical visitation book,” a 
report shewing the date thereof, the number, sex and state 
of health of all the patients, the christian and surname of 
every patient under restraint, or in seclusion, or under medi- 
cal treatment since the date of the last report, the condition 
of the house, and every death, injury and act of violence 
affecting any patient since the last report, according to the 
form in schedule H., under the penalty of £20, and ‘any un- 
true statement in such report to be a misdemeanor. § 36. 
The mental state and bodily condition and medical treatment 
of each patient to be entered by the resident or attendant 
physician in the ‘‘case book,” copies of such entries to be 
furnished to the visitors if required, under a penalty for neg- 
lect not exceeding £10. § 37. Every licensed house shall 
be visited by two atleast of the visitors (one a physician) 
four times at the least in every year, at such times as the Jus- 
tices shall direct; and such visitors may and shall inspect 
every part of the house and ground, Xc., appurtenant, and 
see every patient, and enquire if any under restraint, and 
why, and inspect the order and certificates for reception, and 
enter a minute in the ‘visitors’ book’’ of the then condition 
of the house and of the patients, and the number under re- 
straint, and any irregularity in the order or certificates, and 
whether previous suggestions (if any) have been attended to, 
and any observations they may deem proper. § 38. The 
proprietor or superintendent shall shew to the visitors every 
part of the house and every patient. And every proprietor 
or superintendent who shall conceal or attempt to conceal, 
or refuse or neglect to shew any part of such house, or any 
part of the ground or appurtenances, or any person detained 
therein to the visitors or any person authorised to visit and 
inspect the same, shall be guilty of misdemeanor. § 39. 
Visitors to enquire where divine service is performed therein, 
and to what number of patients; and whether any system of 
coercion has been adopted and the result thereof, and as to 
the classification of patients, and to make such other enqui- 
ries as they may think expedient. Any proprietor or super- 
intendent not giving full and true answers, to be guilty of 
misdemeanor; § 40. The proprietor or superintendent shall 
lay before the visitors a list of all the patients in the house, 
and the books required by this act to be kept, and all orders 
and certificates since the last visitation, and the license then 
in force, and all such other orders, certificates and documents 
relating to any of the patients as they shall require. § 41. 
A copy of the plan given to the justices on the application 
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for a license, to be hung up in some conspicuous part of The 
house, also a copy of this act bound up in the ‘visitors’ 
book,” and the visitors shall enter therein the result of their 
inspections and enquiries, with such observations as they 
shall think proper: there shall also be kept in such house a 
‘“‘ patients’ book,” and the visitors shall enter therein their 
observations respecting the state of mind or body of any 
patient. § 42. The proprietor or superintendent shall, 
within three days after every such visit, transmit a true copy 
of the entries made by the visitors in the ‘visitors’ book,” 
the ‘ patients’ book,”’ and the ‘‘ medical visitation book”’ to 
the visitors’ clerk, to be laid before the justices on applica- 
tion for the renewal of the license, under a penalty of not 
exceeding £10. § 43. Any two visitors may inspect the 
premises by night, as they shall think fit. § 44. Patients 
are to be removed or discharged by order in writing, signed 
by the party signing the order for admission. § 45. And 
in case of his incapacity, or absence, or death, the nearest of 
kin of the patient may give direction for his discharge or 
removal. § 46. Patient not to be discharged or removed if 
certified to be dangerous and unfit to be at large, without 
consent of the visitors. § 47. Any two of the visitors (one 
being a physician) may make special visits, and after two 
such visits, if it appear to them the patient 1s detained with- 
out sufficient cause, may order his discharge. § 48. Such 
order to be signed by them, but not until they have examin- 
ed the medical attendant as to his opinion, in case he shall 
tender it: and if the visitors shall discharge such patient, 
and such medical attendant shall furnish them with his rea- 
sons in writing against such discharge, they shall forthwith 
transmit such statement to the visitors’ clerk. § 49. Not 
less than seven days to intervene between the first and 
second of such special visits. § 50. Powers of discharge not 
to extend to criminals. § 51. Information to be furnished 
upon enquiry as to any particular patient confined in the 
house. § 52. Any one of the visitors may give an order for 
the admission to any patient of any friend or relative (or of 
any medical or other person whom they may desire to see 
such patient), and any proprietor or superintendent refusing 
admission in such case, shall for every such refusal forfeit 
not exceeding £20. § 63. The proprietor or superintendent, 
with the consent in writing of two visitors, may send or take, 
under proper control, any patient to any specified place, for 
the benefit of his health. § 54. When any patient shall be 
removed temporarily into any new house, and shall escape 
and be re-taken within fourteen days, the certificates relating 
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to the original order for his admission shall remain in force. 
§ 55. Proprietors may plead the order for admission of any 
patient in bar to certain legal proceedings. § 56. Visitors 
may summon and examine witnesses upon oath; any witness 
refusing, without lawful excuse, to incur a penalty not ex- 


ceeding £50, recoverable before any one justice. § 57. 


Witnesses to be paid their expenses. § 58. Pecuniary pen- 
alties under this act recoverable before any two justices, and 
the summons may be issued by one. The justices may, if 
they think fit, reduce any penalty to any sum not less than 
one-fourth, and may levy the amount, with costs, by distress 
and sale of the goods and chattels of the offender, and any 
two such justices may order the person convicted to be kept 
in custody until the return of such warrant, unless the of- 
fender shall give security for his appearance within seven 
days, and in default of distress, such justices may commit 
the offender to the common gaol or house of correction for 
any term not exceeding three months, unless penalty and 
costs sooner paid. Penalties, when recovered, to be paid to 
the clerk of the peace, and accounted for as hereinbefore 
directed with respect to license moneys. § 59. Conviction 
to be in the form prescribed in the act, or to the same effect. 
§ 60. Appeal given to the quarter sessions. § 61. Actions 
against any person for any thing done in pursuance of this 
act, to be brought within twelve months. § 62. The visitors’ 
clerk, on their order, may prosecute for penalties, and no 
other person shall prosecute without order of the visitors, or 
consent of her Majesty’s attorney or solicitor-general. § 63. 
Transmission of any notice, statement or other document 
required by this act through the post-office, or left at the 
office of the clerk of the peace, to be deemed sufficient, and a 
bar to proceedings for omission. § 64. Costs and expenses 
incurred by or under the order of any visitors, to be paid by 
the clerk of the peace, and included in his accounts. § 66. 
Interpretation clause. § 66. This act not to extend to the 
provincial asylum at Toronto, or the asylum at Beauport, 
near Quebec. 

By 20 V., c. 28, § 32, inspectors of gaols, &c., under this 
act, are required to visit and report to the Governor, once in 
the year at least, upon the state and management of every 
private lunatic asylum, with power to the Governor to sus- 
pend or revoke any license granted for the same. 


LUNATICS DANGEROUS. 


By 14 & 15 V., c. 88, § 8, and for the better prevention 
of crimes by “‘ persons insane,” it is enacted that if any person 
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shall be discovered and apprehended under circumstan ce 
that denote derangement of mind, and a purpose of committing 
some crime for which, if committed, he would be liable to be 
indicted, and any of her Majesty’s justices of the peace before 
whom such person may be brought shall think fit to issue a 
warrant for committing him or her as a dangerous person 
suspected to be insane, such cause of commitment being 
plainly expressed in the warrant, the person so committed 
shall not be bailed except by two justices of the peace, one 
being the justice who has issued such warrant, or by the 
court of general quarter sessions, or by one of the judges of 
her Majesty’s superior courts of law or equity at Toronto. 
§ 5. And whereas there are sometimes persons who by lunacy 
or otherwise are furiously mad, or so disordered in their senses 
as to endanger their own persons or property, or the persons 
or property of others if permitted to go at large. Be it 
therefore enacted that it shall be lawful for any two or more 
justices residing in any city, town, village, township, parish or 
place where such lunatic or mad person shall be found (of 
whom the chairman of the quarter sessions shall be one) by 
warrant under their hands and seals directed to the constable 
of any such city, town, village, township, parish or place, or 
some of them, to cause such person to be apprehended and 
kept safely locked up in some secure place within the district 
or county, as such justices shall direct or appoint, if the last 
legal settlement of such person shall be in any parish, town 
or place within such district or county ; and if such settlement 
shall not be there, then to the place of his or her last legal 
settlement, and shall be locked up by warrant of two justices 
of the district or county to which such person is so sent, of 
whom the chairman of the quarter sessions shall be one in 
manner aforesaid, and the reasonable charges of removing, 
keeping and curing such lunatic, shall be paid by order of 
two or more justices directing the treasurer of the municipality 
where any goods, chattels, lands or tenements of such lunatic 
shall be to seize and sell so much of the goods and chattels, 
or receive so.much of the rents as will be necessary to pay 
the same, and to account for the same to the next quarter 
sessions. Butif such lunatic has not an estate more than 
sufficient to maintain his or her family, then such charge 
shall be paid by the municipality to which such person be- 
longs by order of two justices directed to the treasurer. 


MACHINERY. 


By 1 Vic., c. 18, § 1, it is enacted that the owners of all 
steam boats, steam cars, and steam carriages, mills, and other 
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buildings, where machinery is, or may hereafter be used, 
shall erect, or cause to be erected, good substantial guards 
round the machinery of such steam boats, Xe., so as to pre- 
vent passengers and other persons from coming in contact 
with such machinery. § 2. It is enacted, that it shall be 
the duty of the collector of customs of any port to enter 
steam boats, &c., to examine the guards of the machinery, 
and if not properly erected so as to secure the safety of 
persons when the machinery is in operation, the said collector 
or his deputy shall notify the same to the master or person 
in charge, and direct him to make the necessary and substan- 
tial guards. § 38. It shall be the duty of every justice of the 
peace, within the district in which he shall reside and usually 
act aS a justice to enter into or upon all buildings wherein 
machinery is used, or shall hereafter be erected, and examine 
the same; and if upon such examination, the guards about 
such machinery shall be found insufficient, such justice shall 
notify the same to the owner or occupier of such building, 
and direct the necessary guards to be erected. § 4. In case 
the master or person in charge of any steam boat, &c., or 
the owner or occupier of any building wherein machinery is 
or shall be erected, shall neglect or refuse to comply with 
the directions of such collector, or justice, and being there- 
of convicted before one or more justices, he shall forfeit and 
pay for every such offence any sum not exceeding one pound, 
and in default of payment, with the reasonable costs of con- 
viction, such offender shall be sent to the common gaol of 
the district within which such offence shall have been com- 
mitted for any period not exceeding thirty days. § 5. If, 
upon inspection by the collector or justice, of any steam 
boat, or building, &c., the guards are found safe and sub- 
stantial, such collector or justice shall deliver to the person 
in charge, and to the proprietor of such building, a certificate 
to that effect, which shall be a good protection for six calen- 
dar months, provided such safeguards shall be kept in good 
repair. | 
By 4 & 5 V., ¢. 26, § 5, if any person shall unlawfully 
and maliciously cut, break, destroy, or damage with intent to 
destroy or render useless, any threshing machine, or any 
machine or engine, whether fixed or moveable, prepared for 
or employed in any manufacture whatever (except the manu- 
facture of silk, woollen, linen, or cotton goods, or goods of 
any one or more of those materials mixed with each other, 
or mixed with any other material, or any frame work, 
knitted piece, stocking, hose, or lace), every such offender 
shall be guilty of felony, and being convicted thereof, shall 
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be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for any term not 
less than seven years, or in any other prison or place of 
confinement for any term not exceeding two years. 


MAINTENANCE. 


Maintenance is an unlawful taking in hand or upholding 
of quarrels or suits, to the disturbance or hindrance of 
common right; and is not only malum prohibitum both by the 
common law and by statute, but is also accounted malum in se, 
as having a manifest tendency to oppression by encouraging 
and assisting persons to persist in harrassing their neighbours 
with suits, which perhaps they would not venture to prosecute 
of their own accord. It is punishable at common law, by 
jie and imprisonment; and by the 32 H. IIL, c. 9, with a 
forfeiture of £10. <A court of record, also, may commit a 
man for an act of maintenance done in the face of the court, 
as for a contempt.—2 Inst. 212. 1 Haw. c. 83, §86. There 
are some acts of maintenance which under certain circum- 
stances, are justifiable. A father, a son, or an heir apparent to 
a party; or the husband of an heiress apparent, may lawfully 
lay out money for the party to prosecute his suit. Few pro- 
secutions are, however, now instituted for maintenance; for 
more persons than one are generally implicated in this offence, 
and then the common practice is, to indict them for con- 
spiracy. 

MALICIOUS INJURY. 


Malicious Injury to the Person. 


Poisoning or Wounding.—By 4 & 5 V., c. 27, § 6, who- 
soever shall administer or cause to be taken by any person 
any poison or other destructive thing, or shall stab, cut, or 
wound any person, or shall by any means whatsoever cause 
to any person any wilful injury dangerous to life, with intent 
in any of the cases aforesaid, to commit murder, shall be 
guilty of felony, and being convicted thereof shall suffer death. 

Attempt to Murder.— 10. Whosoever shall attempt to 
administer to any person any poison or other destructive 
thing, or shall shoot at any person, or shall by drawing a 
trigger or in any other manner attempt to discharge any 
kind of loaded arms at any person, or shall attempt to drown, 
suffocate, or strangle any person, with intent in any,of the 
cases aforesaid to commit the crime of murder, shall, although 
no bodily injury shall be effected, be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of 
the court, to be imprisoned at hard labour in the provincial 
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penitentiary for the term of his natural life, or for any term 
not less than seven years, or to be imprisoned in any other 
prison or place of confinement for any term not exceeding 
two years. 

Shooting, Cutting and Maiming.—§ 11. Whosever shall 
unlawfully and maliciously shoot at any person, or shall draw 
a trigger or in any other manner attempt to discharge any 

_kind of loaded arms at any person, or shall stab, cut or wound 
any person with intent, in any of the cases aforesaid, to 
maim, disfigure, or disable such person, or to do some other 
grevious bodily harm to such person, or with intent to resist 
or prevent the lawful apprehension or detainer of any person, 
shall be guilty of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for the term of 
his natural life, or for any term not less than seven years, or 
to be imprisoned in any other prison or place of confinement 
for any term not exceeding two years. 

By 18 V., c. 92, (criminal law amendment act), § 30, if 
any person shall unlawfully and maliciously inflict upon any 
other person, either with or without any weapon or instruments, 
any grievous bodily harm; or unlawfully and maliciously cut, 
stab, or wound any person, any such offender shall be guilty 
of a misdemeanor, and being convicted thereof shall be liable 
to be imprisoned, with hard labour, in any gaol or prison for 
any term not exceeding two years, or in the provincial peni- 
tentiary for any term not less than two, nor more than five 

ears. 

‘ § 31. If upon the trial of any indictment for any felony 
(except murder or manslaughter) where the indictment shall 
allege that the defendant did cut, stab, or wound any person, 
the jury shall be satisfied that the defendant is guilty of the 
cutting, stabbing or wounding charged in the indictment, but 
shall not be satisfied of the felony ; then the jury may acquit 
of the felony and find the defendant guilty of unlawfully 
cutting, stabbing or wounding, and thereupon such defendant 
shall be liable to be punished as in the 30 §. 

With respect to the crime of stabbing, cutting or wound- 
ing, it may not be unimportant to remark upon its class?- 
fication as an offence. If committed with an intent to 
murder it is a capital offence, punishable with death. If 
with the intent only of maiming, disfiguring, or disa- 
bling a party, then, although a felony, it is punishable 
with less severity. But where the offence is committed 
without any manifest felonious or criminal intent, as 
where it is done in the heat of passion, and without pre- 
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meditation or design, it is punishable under the statute 18 
V., ¢. 92, as a misdemeanor only. It is difficult to conceive 
any case of stabbing or cutting that would not in the eye of 
the law be deemed both unlawful and malicious; and it is an 
offence so utterly abhorrent to all true British feeling and 
spirit that we may well indulge the hope of its seldom 
occuring in this province. 

Explosive or Corrosive Matter.—By 4 & 5 V., c. 27, § 12, 
whosoever shall unlawfully and maliciously send or deliver to, 
or cause to be taken or received by any person, any explosive 
substance, or any other dangerous or noxious thing, or shall 
cast or throw upon or otherwise apply to any person any cor- 
rosive fluid or other destructive matter, with intent, in any of 
the cases aforesaid, to burn, maim, disfigure, or disable any 
person, or to do some other grievous bodily harm to any person, 
and whereby, in any of the cases aforesaid, any person shall be 
burnt, maimed, disfigured or disabled, or receive some other 
grievous bodily harm, shall be guilty of felony, and being 
convicted thereof shall be liable, at the discretion of the 
court, to be imprisoned at hard labour in the provincial peni- 
tentiary for the term of his natural life, or for any term not 
less than seven years, or in any other prison or place of con- 
finement for any term not exceeding two years. 

Miscarriage.—§ 18. Whosoever, with intent to procure 
the miscarriage of any woman, shall unlawfully administer 
to her, or cause to be taken by her, any poison or other 
noxious thing, or shall unlawfully use any instrument or 
other meats whatsoever with the like intent, shall be guilty 
of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be imprisoned at hard labor in the 
provincial penitentiary for the term of his natural life, or for 
any term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years. 


Malicious Injury to Property. 


By the 4 & 5 V., c. 26, § 15, if any person shall unlaw- 
fully and maliciously break down or otherwise destroy the 
dam of any fish-pond, or of any water which shall be private 
property, or in which there shall be any private right of 
fishery, with intent thereby to take or destroy any of the fish 
in such pond or water, or so as thereby to cause the loss 
or destruction of any of the fish, or shall unlawfully or 
maliciously put any lime or other noxious material in any 
such pond or water, with intent thereby to destroy any of 
the fish therein, or shall unlawfully and maliciously break 
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down or otherwise destroy the dam of any mill-pond, every 
such offender shall be guilty of a misdemeanor, and being 
convicted thereof shall be punished accordingly. 

§ 17. Unlawfully and maliciously setting fire to agricultu- 
ral produce, is made felony.—(See title ‘‘ Arson.”) § 18. 
If any person shall unlawfully or maliciously cut or other- 
wise destroy any hop binds growing on poles in any planta- 
tion of hops, every such offender shall be guilty of felony, 
and being convicted thereof shall be liable to be imprisoned 
for any term not exceeding two years. 

By the 4 & 5 V., c. 26, § 24, if any person shall wilfully 
or maliciously commit any damage, injury, or spoil to or 
upon any real or personal property whatsoever, either of a 
public or private nature, for which no remedy or punishment 
is hereinbefore provided, every such person, being convicted 
thereof before a justice of the peace, shall forfeit and pay 
such sum of money as shall appear to such justice to be a 
reasonable compensation for the damage, injury or spoil so 
committed, not exceeding the sum of £5, which sum of 
money shall, in case of private property, be paid to the 
party aggrieved, except where such party shall have been 
examined in proof of the offence, and in such, and in the 
case of property of a public nature, or wherein any public 
right is concerned, the money shall be applied in such man- 
ner as every penalty imposed by a justice of the peace under 
this act is hereinafter directed to be applied: provided 
always, that nothing herein contained shall extend to any 
case where the party trespassing acted under the fair and 
reasonable supposition that he had aright to do the act com- 
plained of. 

See also title “‘ Hxplosive Substance” and “* Summary 
Conviction.” 


MANDAMUS. 


A writ of mandamus is a command issuing in the king’s 
name from the Court of King’s Bench, and directed to any 
person, corporation, or inferior court of judicature, within 
the king’s dominions, requiring them to do some particular 
thing therein specified, which appertains to their office or 
duty. ‘This writ is principally used to enforce a civil or 
municipal rignt, but it issues also to the judges of any infe- 
rior court, commanding them to do justice according to the 
power of their office, whenever the same is delayed. It is 
grounded on a suggestion (by the oath of the party injured) 
of his own right, and of the denial of justice in the court 
below ; whereupon, in order more fully to satisfy the court 
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that there is a probable ground for such interposition, a rule 
is made (except in some general cases, where the probable 
ground is manifest) directing the party complained of to 
shew cause why a writ of mandamus should not issue; and 
if he shews no sufficient cause, the writ itself is issued at 
first in the alternative—either to do thus, or signify some 
reason to the contrary; to which a return or answer must 
be made at a certain day: and if the inferior judge, or other 
person to whom the writ is directed, returns or signifies an 
insufficient reason, then there issues, in the second place, a 
peremptory mandamus, to do the thing absolutely, to which 
no other return will be admitted but a certain perfect obedi- 
ence and due execution of the writ. If the inferior judge or 
other person makes no return, or fails in his respect and obe- 
dience, he is punishable for his contempt by attachment; 
but if at the first he returns a sufficient cause, although it 
should be false in fact, the Court of King’s Bench will not 
try the truth of the facts upon affidavit, but will for the pre- 
sent believe him, and proceed no further on the mandamus. 
But then, the party injured may have an action against him 
for his false return, and (if found to be false by the jury) 
shall recover damages equivalent to the injury sustained, 
together with a peremptory mandamus to the defendant to 
do his duty,—3 67. Com. 111. 

A mandamus to the quarter sessions will be granted, to 
compel them to hear and decide an appeal which they refuse 
to hear on the ground of a mistaken notion of law, or an 
unreasonable rule as to their own practice.—L. v. Wiltshire, 
10 Hast. 404. 


Where a person had been convicted before justices of the 
peace and fined, and on an appeal to the quarter sessions the 
justices there admitted more evidence than had been heard 
on the conviction, and the accused party was acquitted ; but, 
on receiving the opinion of the attorney-general that the ad- 
ditional evidence should not have been admitted, the justices 
in session confirmed the conviction, and ordered it to be 
recorded, but took no notice of the acquittal ; the court made 
absolute a rule for a mandamus commanding them to enter 
the acquittal— Rex v. Justices of Bathurst, D. Mich. 6 W. 
LIV., Cameron’s D. p. 49. 

A mandamus never issues except to admit or restore some 
person to an ascertained right.—Barnhart v. Justices H. D. 
Haster 7 W. IV., 16. 

Upon a mandamus nisi to justices in session, they should 
return the recorded proceedings had before them, and not 
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collateral matters not embraced in the entries of the court. 
—lb. p. TI. 
MANSLAUGHTER 


Ts at common law, felony ; and is defined to be such kill- 
ing of a man as happens on a sudden quarrel, or in the com- 
mission of an unlawful act, without any deliberate intention 
of doing any mischief at all—1 Haw., 76. 

By the4.& 5 V., c. 27, § 7, every person convicted of man- 
slaughter shall be liable, at the discretion of the court, to be 
imprisoned at hard labour in the provincial penitentiary for 
life, or for any term not less than seven years, or be im- 
prisoned in any other prison or place of confinement for any 
term not exceeding two years, or to pay such fine as the 
court shall award. 

See also ante title ‘‘ Homicide,” p. 898. 


Form of Indictment for Manslaughter.—18 V., ec. 92. 


County of The jurors for our lady the Queen, upon their 
to wit. i oath present that A. B., on the day of 
in the year of our Lord one thousand eight hundred and 
at in the county of did feloniously kill and slay 
one C. D. 


Norr.—The indictment must be on parchment.—See 16 V., ¢. 92, 2 5. 


MANUFACTURES. 
By the 4 & 5 V.,c. 26, § 4, if any person shall unlawfully 


and maliciously cut, break or destroy, or damage with intent 
to destroy, or to render useless, any goods or articles of 
silk, woollen, linen or cotton, or of any one or more of those 
materials mixed with each other, or mixed with any other 
material, or any frame-work, knitted piece, stocking, hose or 
lace, being in the loom or frame, or on any machine or 
engine, or on the racks or tenters, or in any stage, process 
or progress of manufacture, or shall unlawfully or maliciously 
cut, break or destroy, or render useless, any warp or 
shute of silk, woollen, linen or cotton, or of any one or 
more of those materials mixed with each other, or mixed 
with any other material, or any loom, frame, machine, 
engine, rack, tackle or implement, whether fixed or moveable, 
prepared for or,employed in carding, spinning, throwing, 
weaving, fulling, shearing, or otherwise manufacturing or 
preparing any such goods or articles, or shall by force enter 
into any house, shop, building or place, with intent to 
commit any of the offences aforefaid; every such offender 
shall be guilty of felony, and being convicted thereof, shall 


yHarviages. 5638 


be liable, at the discretion of the court, to be imprisoned, at 
hard labour, in the provincial penitentiary, for any term not 
less than seven years, or to be imprisoned in any other 
prison or place of confinement for any term not exceeding 
two years. 


MARRIAGES. 


*By 33 G. IIL, c. 5, certain marriages previously con- 
tracted, are declared to be valid, and provision is made for 
preserving the testimony of such marriages within three 
years from the date of this act. § 8. And until there shall 
be five ministers or parsons of the church of England, doing 
duty in their parishes or places of residence in any oné 
district, parties desirous of intermarrying, and neither 
living within eighteen miles of any parson or minister (a), 
may apply to a neighbouring justice, who may cause to be 
affixed, in some public place within each of the townships or 
parishes wherein the parties reside, the following notice, 
(fee one shilling) :— 

Whereas A. B. of ace Le ee OF , are desirous of 
intermarrying with each other; and there being no parson or 
minister of the church of England living within eighteen 
miles of them, or either of them, all persons who know any 
just impediment why they should not be joined in matrimony, 
are to give notice thereof to KE. F. Esquire, of , one of her 
Majesty’s justices of the peace for the district. 


And if no valid objection shall have been made for three 
intervening Sundays, the magistrate may solemnize the 
marriage, according to the form of the church of England, 
and give the parties the following certificate (fee one 
shilling) : 

Whereas A. B. of , and C. D. of , were desirous or 
intermarrying with each other, and there being no parson of 
minister of the church of England living within eighteen miles 
of them, or either of them, they have applied to me for that 
purpose: now these are to certify, that in pursuance of the 
powers granted by an act of the legislature of this province, 
passed in the thirty-third year of his Majesty’s reign, I. E. F., 
one of his Majesty’s justices of the peace, having caused the 
previous notice by this statute required to be given, have this 
day married the said A. B. and C. D. together, and they are 
become legally contracted to each other in marriage. 


(a) It is scarcely conceivable that such a case can now arise in any part 
of Canada, and it is only in such event that a justice of the peace would be 
justified in performing the ceremony, or that the marriage itself would be 
legal. The act, however, is still in force, should parties be inclined to run 
the risk. 
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Which certificate shall be signed by the parties, and two 
or more persons present at the marriage. The clerk of the 
peace, upon application, is required to register the said cer- 
tifieate (fee 2s.); and such register, or an attested copy (fee 
2s.), shall be sufficient evidence in courts of law. § 5. The 
power of justices to solemnize marriages shall determine so 
soon as there shall be five parsons or ministers resident in 
any one district; and any justice of the peace pretending to 
perform the ceremony afterwards, shall forfeit £20, one 
moiety to the province, and the other to the informer; and 
such pretended marriage shall be void. 

*By 38 G. IIL, ¢. 4, § 1,it shall be lawful for the minister 
or clergyman of any congregation or religious community of 
persons, professing to be members of the church of Scotland, 
or Lutherans, or Calvinists, who shall be authorised in 
manner directed by this act, to celebrate the ceremony of 
matrimony according to the rites of such church or religious 
community, between any two persons (not under legal dis- 
qualification), and one of whom shall have been a member 
of such congregation of religious community at least six 
months before such marriage. § 2. No person shall be 
deemed a minister or clergyman within the meaning of this 
act, who shall not have been regularly ordained according 
to the rites and forms of such congregation or religious 
community, and unless he shall have appeared before the 
justices assembled in quarter sessions in the district where 
he shall reside, when not less than six magistrates be- 
sides the chairman shall be present, and shall have then 
with him at least seven respectable persons, members of such 
congregation or community, who shall declare him to be their 
minister or clergyman; and unless he shall have proofs of 
his ordination or appointment; and shall then and there take 
the oath of allegiance—when the majority of the magistrates 
then present may, if they think expedient, grant him a cer- 
tificate in the form prescribed by the act. § 6. All mar- 
riages which may have been celebrated since the passing of 
*33 G. IIL, ¢. 5, by any person who shall obtain such cer- 
tificate as aforesaid, between any two persons (one being a 
member of such congregations,) shall be deemed good and 
valid. 

By the *59 G. IIT., c. 15, a further period of three years 
is given to persons neglecting to avail themselves of the 
benefit of the *33 G. IIL, c. 5, for preserving the testimony 
of their marriage. 

*By 2 G. IV.,c. 11, if any person, minister or clergyman, 
legally authorised to solemnise marriage, shall knowingly or 
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wilfully solemnise marriage without publication of banns, un- 
less license of marriage be first had and obtained from some 
person duly authorised to grant the same; or if any justice 
of the peace shall knowingly solemnise marriage contrary to 
law ; or if any person not having authority by law to solem- 
nise marriage, shall marry any person within the same, such 
offender shall be guilty of a misdemeanor. Such offence not 
to be cognizable at the quarter sessions; and no prosecution 
to be commenced after two years. § 2. In all prosecutions 
under this act, the proof of legal authority shall lie upon the 
defendant. 

*By 11G.1V., c. 86, entitled “An Act to make valid 
certain marriages heretofore contracted, and to provide for 
the future solemnization of marriage in this province,”’ it is 
enacted—§ 1. That marriages of persons (not under any 
canonical disqualification) publicly contracted in this province 
(U. C.) before any justice of the peace, magistrate, or com- 
manding oflicer of a port, or before any minister or clergy- 
man, before the passing of this act, shall be confirmed and 
made valid. § 2 provides for preserving testimony of such 
marriages at any time within sez years, in the manner pre- 
scribed ; in case of subsequent marriage, the former marriage, 
if illegal, not to be valid by this act. § 38. Itshall be lawful 
for any clergyman or minister of any church, society, con- 
gregation, or religious community of persons, professing to 
be members of the church of Scotland, Lutheran, Presbyte- 
rians, Congregationalists, Baptists, Independents, Methodists, 
Menonists, Tunkers, or Moravians, who shall be authorised 
in manner hereinafter mentioned to solemnise the ceremony 
of marriage within this province between two persons, neither 
of whom shall be under any legal disqualification to contract 
matrimony. § 2. No person shall be deemed a clergyman or 
minister of such church, society, congregation, or religious 
community, who shall not have been regularly ordained, con- 
stituted or appointed according to the rites and forms of such 
church, society, congregation or religious community; nor 
unless he shall be a subject of her Majesty, and shall appear 
before the justices, in sessions of the district, and produce 
proof of his ordination, constitution, or appointment, and 
shall then and there take the oath of allegiance ; and there- 
upon, if it shall appear to the majority of the justices then 
present that he has been regularly ordained, &c., they are 
hereby authorised and required to grant him a certificate in 
the form following: 


Be it remembered, that at the general quarter sessions of the 
peace holden at in and for the district of , on the 
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day of , in the year of our Lord , before A. 
B. and others, Esquires, justices of our sovereign lady the 
Queen, assigned to keep the peace in the said district, came 
C. D. of who professes to be a minister or clergyman of 
the church, society, congregation, or religious community, [as 
the case may be] it appeared to a majority of the justices that 
he the said C. D. was duly ordained, constituted or appointed 
[as the case may be] a minister or clergyman of the said 
church, society, congregation, or religious community. 

G.H. Clerk of the peace EB. P. Chairman. 


For which certificate, the clerk of the peace shall be entitled 
to 5s. § 5. No such minister shall at any time celebrate 
marriage unless banns of marriage be published with an 
audible voice in the church or chapel or place of worship, 
three several Sundays, in some intermediate part of the 
service, or before it began, or immediately after it ended, 
together with the number of times of publication; or unless 
a marriage license shall have been obtained from the Gover- 
nor. § 6. Every minister, or clergyman, or justice of the 
peace, authorised by this act to celebrate marriage, shall, if 
required, give to the party a certificate; and also, once in 
every twelve months’ return a certified list (a) of all marriages 
by him solemnised, to the clerk of the peace, within that 
period, or since his last return, specifying the names of the 
parties married, the witnesses, and whether solemnised by 
license or banns; and shall pay to the clerk of the peace the 
sum of 2s. 6d. to record the same, who shall record the same 
in the register or book required by law to be kept by hin, 
of marriages ; and such register, or a certified copy, shall be 
considered, in case of death or absence of the witnesses, as 
sufficient evidence thereof; and any minister, clergyman, or 
justice of the peace, neglecting to make such return, shall 
forfeit £40, to be recovered by action of debt in the court of 
Queen’s Bench, one moiety to the informer and the other to 
the province. 

By 8 V., c. 34, all the powers, privileges and advantages 
by the *11 G. IV., c. 36, conferred upon or vested in any 
clergyman or minister of any of the denominations mentioned 
in the third section of the said act, are conferred upon and 
vested in any clergyman or minister of the denomination called 
The Kvangelical Association, subject to the like penalties. 


(a) By the 12 V., c. 90, 2 1, these returns are dispensed with, while 
the Census Act i0 & 11 V., c. 14, remains in force, which act requires 
a registry to be kept by ministers of religion of ‘‘ baptisms, marriages and 
deaths,” within their cure, and belonging to their congregations, such 
registry to be forwarded quarterly to the clerk of the peace; but now under 
the 12 V., ¢. 90, once @ year only. 
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and vested in any clergyman or minister of any religious de- 
nomination of Christians whatever, on the same conditions 
and restrictions and subject to all the penalties imposed by 
*11 G. IV., c. 86, for the contravention of any of the pro- 
visions thereof. § 2. No clergyman or minister of any of 
the denominations referred to in the third section of *11 G. 
IV., c. 86, or of those to whom this act refers, shall be en- 
titled to the benefit of said acts, unless he be a British subject, 
and shall have taken the oath or affirmation of allegiance 
before the registrar of the county, and shall at the same 
time produce to such registrar evidence of his being a recog- 
nised clergyman of the denomination to which he professes 
to belong. § 4. This act not to affect the authority to cele- 
brate marriage now vested in any person under the provisions 
96 “UL. Ga Ly.,,1¢..865 

By 20 V., ¢. 66, “Act to amend the law relative to the 
solemnization of matrimony in Upper Canada,” § 1, minis- 
ters and clergymen of every religious denomination in Upper 
Canada, duly ordained or appointed according to the rites and 
ceremonies of the churches or denominations to which they 
shall belong, and resident in Upper Canada} may solemnize 
the ceremony of matrimony, according to its rites, ceremonies 
and usages of such churches and denominations. § 2. Ministers 
marrying shall give a certificate if required. § 3. Ministers 
to enter every such marriage in a book with particulars as 
per schedule to the act: and make a yearly return on or 
before the first day of Febeuary, of such marriages, to the 
registrar of the county, who shall file and record such list in 
a book to be kept for that purpose, under the penalty of one 
pound for every day such clergyman or minister shall neglect 
to make such return, recoverable before any magistrate of the 
county with costs, to be applied as fines now inflicted under 
the summary convictions acts. §4. Provision made in case 
of the death or removal of ministers before making such 
annual return. §95. Any person not being a clergyman or 
minister of a religious denomination existing in Upper Canada, 
who shall solemnize or pretend to solemnize matrimony under 
this act, or who shall falsely personate any clergyman or min- 
ister for the purpose of officiating at any such ceremony, shall 
be guilty of misdemeanor, and lable for every offence to be 
imprisoned in the penitentiary for a period not exceeding two 
years, or to such other punishment by fine or imprisonment, 
or both, as the court shall deem meet. §6. And any person 
procuring, aiding or abetting such pretended minister shall 
be guilty of misdemeanor, and liable to the same punishment. 
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§ 7. Marriages solemnized by Quakers according to the right 
usages and customs of their society to be deemed valid. 
§ 10. All inconsistent acts repealed. 


MARRIED WOMEN. 


By *59 G. IIL, ¢. 8, any married woman above the age of 
21 years, with the knowledge and consent of, and by any 
deed or deeds jointly with her husband, may alien and con- 
vey her real estate to such uses as to her and her husband 
shall seem meet. §2. Provided, that such married woman, 
if resident in Upper Canada, shall appear before a judge, or 
other person mentioned and described in the *43 G. HTL, e. 
5 (repealed by *1 W. IV., c. 2), or being a resident of Great 
Britain, or any colony belonging to the crown of Great Britain, 
shall appear before the mayor or chief magistrate of any city, 
borough or town corporate in Great Britain or Ireland, or 
the chief justice, or any of the judges of the supreme court 
in any such colony, and be examined by such officer touching 
her consent, and shall freely and voluntarily consent. § 38. 
Such mayor or chief magistrate, &c., may thereupon cause a 
certificate to be endorsed on the deed, stating the day on 
which such examination was made, and signed by such mayor, 
&c. And by § 4, all such examinations and certificate, Xc., 
must be made within twelve months after the execution of 
the deed. §65. And the seal of the city, borough or town 
corporate must be affixed. 

By the *2 G. IV., c. 14, it shall be lawful for any married 
woman, having such real estate, to appear before the quarter 
sessions in the district in which she may be resident, or in 
cases where the party resides out of the province, then before 
the general quarter sessions of any district, within twelve 
months from the execution of the deed, to make such acknow- 
ledgment; and the chairman may certify in like manner ag 
by the Court of King’s Bench, or any judge thereof. 

By the *1 W.IV., c. 2, reciting that the laws now in force 
were insufficient, and unnecessarily exposed purchasers to 
risk, from the chance of married women dying, or retracting 
consent after execution of the deed; it is enacted, that it shall 
be lawful for any such married woman, above 21 years of age, 
to alien and convey her real estate jointly with her husband ; 
provided that the deed be executed in the presence of one of 
the judges of the King’s Bench, or a judge of the district. 
court, or of a judge of the surrogate court of the district 
where such married woman shall reside; or of two justices for 
such district, (a) who shall examine such married woman apart 


(a) By 14815 Vij c. 115, 28, where the party is resident or shall hap- 
pen to be when the deed is executed. 


= 
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from her husband respecting her free and voluntary consent; 
and shall on the day of the execution of such deed endorse 
the following certificate on the deed, or to the like effect. 


That on the day mentioned in the certificate, such married — 
woman did appear before him, or them (as the case may be), at 
the place to be named in the said certificate, and being ex- 
amined by him, or them (as the case may be), apart from her 
husband, did appear to give her consent to depart with her 
estate in the deed mentioned freely and voluntarily, and with- 
out any coercion on the part of her husband, or of any other 
person or persons whatsoever. 

§ 2. And when any married woman shall reside out of the 
province, the deed may be executed by her in the presence 
of a judge of the King’s Bench ; or of the district or surro- 
gate court; or of two justices in any district, whose certificate 
shall be effectual; and it shall not be necessary for any such 
judge or justices to attest the deed. § 3. And where married 
women have heretofore conveyed their estates, but no certi- 
ficate has been obtained, such certificate may nevertheless be 
obtained notwithstanding the twelve months have expired. 
§ 5. The sum of five shillings to be paid for such certificate. 

By *2 V., c. 6, § 3, if any married woman shall join with 
her husband in any deed of conveyance, wherein a release of 
dower is contained, it shall not be necessary to acknowledge 
the same before any court, judge, or justice of the peace, but 
such execution shall be deemed a valid bar of dower. § 4. 
And all previous acknowledgments before any competent 
authority shall be deemed a valid bar of dower, although the 
wife may not have joined in the execution of the deed. 

By 9 V., c. 11, a married woman, with the concurrence of 
her husband, may convey her entazled property. 

By 14 & 15 V., c. 115, a deed of conveyance by a married 
woman resident in a foreign country not owing allegiance to 
Great Britain, may be executed before the chief executive 
officer of state, British consul, or a judge of any court of 


record. 
And see titles ‘‘ Dower,” ‘* Wife.” 


MASTER AND SERVANT. 


By the 10 & 11 V., ¢.. 23, § 1, it is enacted as follows, 
viz.: that from and after the passing of this act, all agree- 
ments or bargains between masters and servants or labourers, 
for the performance of any duties or service of whatsoever 
nature, whether such agreement be verbal or written, shall, 
upon due proof, be binding on each party for the due fulfil- 
ment thereof ; provided that such verbal agreement shall not 
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exceed one year. § 2. After any such agreement entered 
into, any person having thereby engaged to perform any 
service or work, and who shall during the period of such 
engagement, and after the commencement of such employ- 
ment, refuse to go to work, or who shall, without permission 
or discharge, leave the employ of the party whom he was 
engage to serve, or who shall refuse to obey the lawful com- 
mands of the person under whose direction such services are 
to be performed, or who shall neglect the service or injure 
the property of such employer, shall, upon the complaint of 
such employer or any person in charge under hin, be liable 
to punishment for every such offence, in the manner herein- 
after provided. § 3. If any tavern-keeper, boarding-house 
keeper or other person shall induce or persuade any servants 
or labourers to confederate for demanding extravagant or 
high wages, and prevent thei hiring them, upon due proof 
of the offence such tavern-keeper shall forfeit his license in 
addition to any fine, and such boarding-house keeper or other 
person shall be subject to fine or imprisonment, as hereinafter. 
provided. § 4 enacts that the wearing apparel of any servant 
or labourer shall not be kept by any tavern-keeper or board- 
ing-house keeper in pledge for any expense incurred to any 
greater amount than £1 10s. currency, on the payment or 
tender of which sum, or of any larger sum due, such wearing 
apparel shall be immediately given up, whatever be the 
amount due by such servant or labourer: provided always, 
that this shall not apply to other property of such servant or 
labourer. § 5. Any one or more justices of the peace may 
receive the complaint, upon oath, of parties complaining of 
any contravention of the preceding provisions of this act, and 
cause all parties concerned to appear before him or them, 
and to hear and determine the same in a summary and expe- 
ditious manner, and to punish parties found guilty of the 
offence alleged by fine or imprisonment, allowing such costs 
as may be legal and just; and all fines imposed by this act 
shall be paid to the treasurer of the district, town or city in 
which such conviction may be had, to be applied to the gene- 
ral uses of such district, town or city respectively : provided 
always, that no fine shall be imposed exceeding £5; and no 
imprisonment shall exceed one month, nor less than one day. 
§ 6. In every case of a summary conviction under this act, 
where the penalty shall not be paid either immediately after 
conviction or within such period as the justice shall at the 
time of conviction appoint, it shall be lawful for the convict- 
ing justice to commit the offender to the common gaol of the 
district where conviction had, there to be imprisoned for the 
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time limited by such conviction. § 7. Any person offending 
against the provisions of this act may be prosecuted, con- 
victed and punished in any district where found. § 8. Any 
one or more such justices, upon the oath of any such servant 
or labourer, against his master or employer, concerning any 
misusage, refusal of necessary provisions, cruelty, ill-treatment 
or nonpayment’ of wages, may summon such master or em- 
ployer to appear before him or them at a reasonable time to 
be stated in such summons; and he or they, or some other 
justice or justices, shall, upon proof on oath of the personal 
service of such summons, examine into the matter of such 
complaint, whether such master or employer shall appear or 
not; and upon due proof of the cause of such complaint, 
he or they may discharge such servant or labourer from his 
service or employment, and direct the payment to him of any 
wages found to be due, not exceeding £10, and make such 
order for payment thereof as shall seem just, with costs ; and 
in case of nonpayment for the space of twenty-one days after 
such order made, such justice or justices may issue his or 
their warrants of distress for levying such wages, costs and 
distress. § 9. Any party aggrieved may appeal to the 
quarter sessions holden not less than twelve days after con- 
viction, upon giving notice in writing to the complainant of 
such appeal within three days after conviction and seven 
clear days before such sessions, and he shall, in case of con- 
viction, either remain in custody until the sessions, or enter 
into recognizance, with two sufficient sureties, before a 
justice of the peace, and in the case of such order shall enter 
into a like recognizance personally to appear at the said ses- 
sions, and try such appeal, and abide the judgment of the 
court, and pay such costs as shall by the court be awarded ; 
and upon such notice being given, and recognizance entered 
into, the justice before whom the same shall be entered into 
shall liberate such person if in custody: and the sessions shall 
hear and determine such appeal, and make such order therein, 
with or without costs, to either party, as to the court shall 
seem meet: and in case of the dismissal of the appeal, or 
affirmance of the conviction or order, shall order or adjudge 
the offender to be punished according to the conviction ; or 
enforce the order for payment of wages, or of dismissal from 
service, and to pay such costs as shall be awarded, and shall 
be awarded, and shall if necessary issue process for carrying 
such judgment into effect. § 10. Interpretation clause : the 
word “party” to include any person or persons, body or 
bodies politic or corporate ; and all words importing the 
singular number or masculine gender, shall include several 
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persons, matters or things of the same kind, as well as one 
person, &c., and females as well as males. 

By 18 V., c. 186, the above act 10 & 11 V., c. 23, is 
extended to journeymen or skilled labourers in any trade, 
calling, craft or employment and to their masters. § 2. And 
shall apply to engagements entered into for the performance 
of any service or work, and to the parties thereto, whether 
the same may have actually been entered upon or not. 


MECHANICS’ INSTITUTE. 


By 14 & 15 V., c. 86, § 1, any number of persons not 

less than ten having subscribed, or holding not less 
than £25 in money or money’s worth, may make and 
sign a declaration in duplicate of their imtention to 
establish a library association or mechanics’ institute. 
2. And on complying with the formalities required, shall be 
a body corporate and politic, and hold real estate for the use 
of such corporation not exceeding the yearly value of £100. 
§ 5. Affairs of the corporation to be managed by the directors 
or trustees to be appointed, as in the act directed. § 4. A 
president, librarian, and other officers to be appointed at their 
annual meeting. § 5. Trustees to remain in office until suc- 
cessors appointed. § 6. Corporation authorised to make by- 
laws imposing fines not exceeding one pound on any member 
contravening the same. § 7. Such corporation may, if 
provided in the declaration, be at the same time a mechanics’ 
institute and library association. § 8. Shares may be made 
transferable in certain cases. § 9. Dissolution of such cor- 
poration provided for. 

By 19 V., ¢. 51, any such corporation situate in any 
village or town having 8000 inhabitants or more, may hold 
real estate, not exceeding in annual value, £500; and in 
any town or city not exceeding that number, may hold real 
estate not exceeding in annual value £250. 


MILITIA. 


By 18 V., ¢. T7, § 1, all former acts are repealed. § 2. 
The Governor-General or public administrator shall, by vir- 
tue of his office, be commander-in-chief of the provincial 
militia. § 8. The militia to be divided into two classes, 
sedentary and active. 


Sedentary Militia. 
§ 4. Shall consist of all the male inhabitants of the pro- 


vince of the age of 18 or upwards and under 60, not exempt- 
ed or disqualified by law. § 5. The sedentary militia to be 
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divided into two classes, service men and reserve men. The 
service men to be 18 years of age and under 40, and the 
reserve men 40 years and upwards, but under 60 years of 
age. § 6. In time of peace, no actual service or drill shall 
be required of the sedentary militia, but they shall be care- 
fully enrolled from time to time. The service men, not 
exempt from muster, shall assemble annually for muster at 
such place and hour as the commanding officer of each bat- 
talion shall direct. ‘The muster day in Upper Canada being 
the Queen’s birth-day, or if that day shall fall on a Sunday, 
then the day after. § 7. The following persons only be- 
tween 18 and 60, shall be exempt from enrolment and from 
actual service : 

The judges of the superior courts of law or equity—the 
judge of the court of vice-admiralty—the judges of the 
county courts—the clergy and ministers of all denominations 
—the professors in any college or university, and all teach- 
ers in religious orders—the warden, keepers and guards of 
the provincial penitentiary. 

And the following, though enrolled, shall be exempt 
from attending muster and from actual service at any 
time, except in case of war, invasion or insurrection :-— 
the reserve men—the members of the Executive and 
Legislative Councils—the members of the Legislative As- 
sembly—the officers of the said councils and assembly 
respectively—the attorneys and solicitors .general—the pro- 
vincial and assistant secretaries—all civil officers who shall 
have been appointed to any civil office in this province under 
the great seal—all persons lawfully authorised to practise ' 
physic or surgery—all advocates, barristers, solicitors and 
attorneys—notaries in Lower Canada—half-pay and retired 
officers of her Majesty’s army or navy—postmasters and 
mail carriers—sea-faring men actually employed in their 
calling—masters of public and common schools actually 
engaged in teaching—ferrymen—one miller for each run of 
stones in every grist-mill—keepers of public toll-gates—lock 
masters and labourers employed in attending to locks and 
bridges on public canals—the engine-drivers, conductors and 
switchmen connected with the several railways actually in 
use—members of fire companies and of hook and ladder 
companies—gaolers—constables and officers of courts of jus- 
tice, not being such solely by virtue of their being non-com- 
missioned officers of militia—students attending seminaries, 
colleges, schools and academies, who have been attending 
such at least six months previous to the time of claiming 
exemption—all persons disabled by bodily infirmities—Qua- 
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kers, Menonists and Tunkers, and other religious denomina- 
tions who, from the doctrines of their religion, shall be averse 
to bearing arms, and shall refuse. Claim of exemption to 
be filed, with affidavit sworn before a magistrate, at least one 
month before hand, with the commanding officer of the com- 
pany. 

§ 8. Service men to be divided inte two classes, viz., first 
class and second class service men. ‘The first class to con- 
sist of unmarried men and widowers without children: and 
the second class of married men and widowers with children. 

§ 9. In case of war, invasion or insurrection, those taken 
for actual service shall be, Ist, volunteers from the service 
men; 2nd, then the first class service men; 83rd, and then 
the second class. § 10. The commander-in-chief authorised 
te divide the province into eighteen military districts, nine 
in Upper Canada and nine in Lower Canada. § 11. Also 
to divide such military districts into regimental divisions 
and battalion divisions, by names or numbers. § 12. All 
the battalions in any regimental division to form the regi- 
ment thereof. § 13. A colonel to be appomted to each 
military district, and a lieutenant-colonel to each battalion, 
and such number of majors and staff officers as may be 
deemed necessary. § 14. Company divisions to be formed 
of not less than 50, nor more than 75. § 15. Existing 
militia divisions to continue till altered. § 16. Each com- 
pany to have a captain, lieutenant, ensign, three serjeants 
and three corporals. § 17. Enrolment in each company 
division to be made by the captain with the assistance of the 
officers and non-commissioned officers, by actual enquiry at 
each house in the division. § 18. Militia men not so en- 
rolled, bound to give in their names, &e., to the commanding. 
officer of the company within twenty days. §,.19. A certi- 
fied copy of the roll to be transmitted within twenty days 
after the annual muster day, to the commanding officer of 
the battalion, and by him, within forty days, to the assistant 
adjutant general of the district, and transmitted to head 
quarters. § 20. Company rolls to be corrected from time to 
time, and assessors and others bound to furnish information 
required, and militia man bound to notify his commanding 
officer of any change of residence. 


Active or Volunteer Militia Companies. 


§ 21. How to be formed: not to exceed in the whole 16 
troops of cavalry, seven field batteries of artillery, five foot 
companies of artillery, and fifty companies of riflemen: total 
not to exceed 5,000 officers and men. § 22. Volunteer 
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troop of cavalry, company of foot artillery, or riflemen, to 
consist of a captain, lieutenant, cornet, second lieutenant or 
ensign, three serjeants, three corporals, a trumpeter or 
bugler, and not exceeding 43 privates, except rifle compa- 
nies, which may number from 43 to 75. ach field battery 
of artillery to consist of a captain, two first lieutenants, a 
second heutenant, a serjeant-major, three serjeants, three 
corporals, three bombadiers, a trumpeter, a farrier, 59 gun- 
ners and drivers, including wheelers, &c., 56 horses, exclusive 
of officers’ horses, and four spare horses when in actual service. 

§ 25. A volunteer marine company to be formed at King- 
ston, Cobourg, Toronto, Hamilton, Port Stanley, Dunnville 
and Oakville, each to consist of a captain, a lieutenant and 
50 men: and a commodore appointed to command the whole. 
§ 24. How to be armed and drilled. § 25. Volunteer com- 
panies of engineers, with officers, to be formed. § 26. All 
volunteer companies may be formed or disbanded by autho- 
rity of the commander-in-chief. § 27. Arms and accoutre- 
ments to be furnished to the volunteer companies at the ex- 
pense of the province; security to be taken for their safe 
keeping, &c. § 28. To be repaired at the cost of the pro- 
vince. § 29. To be kept in armouries, or such other place 
as shall be provided. § 30. Commissioned officers to furnish 
their own arms and accoutrements. § 31. Arms, accoutre- 
ments and horses to be exempt from seizure in execution. 
Horses not to be disposed of without leave. § 32. Volun- 
teer militia companies to be drilled at such time and place 
in each year as the commander-in-chief shall appoint: the 
volunteer field batteries to be drilled twenty days, ten of 
which shall be continuous, and the other volunteer corps once 
in each year during ten continuous days. § 33. Code of 
instructions for drill to be drawn up under the direction of the 
commander-in-chief. 34. The pay of the officers and men 
during drill to be as follows : 


Captains, per diem.......... Pde icectonlb es sous. 10.. 6 
TOTS TY AC ad oth asthe oer enekten adnate phat anid Oe 
Second do., Cornets or Ensigns........ NES OQ. unl 
Non-commissioned Officers and Privates...... {) chine 


and a further sum of 5s. per diem for each horse present and 
used for such drill. § 35. Volunteer companies may be 
called out for drill (without pay) according to the articles of 
engagement or regulation. § 36. Ammunition for practice 
or drill to be provided. § 87. Serjeant-major of a volunteer 
field battery of artillery to be paid £50 per annum: and 
competent persons appointed to drill the other volunteer 
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companies, at 7s. 6d. per diem while so employed. § 38. 
Volunteer companies may be called out in aid of the civil 
_ power in case of riot or other emergency, and shall, when so 
employed, receive the above rate of pay from the municipa~ 
lity, and 2s. 6d. per diem extra, with proper lodging. § 39. 
To be called out upon requisition in writing by the mayor, 
warden or other head of the municipality, or any two magis- 
trates, and to obey such instructions as shall be lawfully 
given by any magistrate in regard to the mode of quelling 
such riot: the officers and men so called out to be special 
constables pro. tem. § 40, Volunteer companies exempt 
pro. tem. from serving as jurors or constables: and after 
seven years’ service, exemption to be permanent. § 41. No 
non-commissioned officer or man of any volunteer company 
shall leave without giving one month’s notice in writing to 
the commanding officer thereof: nor leave contrary to the 
engagement contained in any articles of engagement signed 
by him. § 42. Field officers to inspect volunteer companies 
and report the state of the corps to the Governor. 


General Provisions. 


§ 43. All commissions to be granted by the commander- 
in-chief, during pleasure. § 44. Non-commissioned officers 
to be appointed by the commander of the battalion except 
in volunteer companies, where they shall be appointed by the 
captain. § 45. Officers of the militia to be British subjects 
by birth or naturalization, having taken the oath of allegi- 
ance. § 46. Existing commissions to continue until cancelled: 
and no person shall be bound to serve in a lower grade unless 
he has resigned his commission, or has been reduced: and 
persons who have been non-commisioned officers in his Majes- 
ty’s army, not bound to serve in the militia in any lower 
grade. § 47. An adjutant-general of militia and two depu- 
ties, one for Upper and one for. Lower Canada, to be ap- 
pointed; their rank and pay to be, adjutant-general, £750 
per annum; deputy adjutant-general, £500 per annum. 
$48. An assistant adjutant-general, with rank of major, to 
be appointed for each military district. § 49. His pay to be 
£30 per annum. § 50. Assistant quarter master-general to 
be appointed for each military district and his duties. § 51. 
All contraventions of this act and of regulations or orders 
lawfully made or given under it, when the militia or that 
portion of it to which the offender belongs is not called out 
for actual service, shall be punishable by penalties to be 
imposed by one or more justices in a summary way, as herein- 
after provided, and court martials shall not be held. 
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§ 02. Authority for, vested in the commander-in-chief, 
whenever he shall think it advisable by reason of war, inva- 
slon, or insurrection, or imminent danger of it. § 53. The 
like power vested in colonels, lieutenant-colonels of battal- 
ions, upon any sudden emergency of the same nature, until 
the pleasure of the commander-in-chief be known. § 54. 
Militia men bound to obey all such orders, and march to any 
place within or without the division, as ordered. § 55. 
Volunteer companies of local divisions to be included. § 56. 
When the whole militia are called out, all the volunteer com- 
panies shall be included. § 57. Sedentary militia men called 
out for actual service to attend with arms, accoutrements, 
and provisions. § 58. When the whole not required for 
actual service, a certain number may be directed by the 
ecommander-in-chief to be furnished, over and above the 
volunteer companies, which shall always be the first taken 
-for actual service. § 59. The number furnished to be 
drafted. § 60. No militia man drafted for actual service to 
be exempt unless he shall pay a penalty of £10, or provide 
an approved substitute. § 61. No man drafted and unfit 
from bodily infirmity shall be taken for service. § 62. Ifa 
greater number required than the whole of the first class, 
the residue to be taken from the second class. § 63. The 
rnilitia so drafted shall be embodied into companies and battal- 
ions, and commanded by such officers as the commander-in- 
chief shall think proper. § 64. Volunteer companies called 
out for service, may be embodied into battalions. § 65. 
The militia so drafted, shall serve for one year unless sooner 
disbanded, and may then be replaced by other drafts, and 
shall not be liable to serve again, until the others in the same 
class have been taken. But the volunteer companies shall 
serve for the time engaged, not being less than five years, 
subject to be determined on such month’s notice as aforesaid : 
provided that no volunteer shall leave such service, either with 
or without notice, at any time when the militia are called out, 
unless regularly discharged, or having served out the full 
time. § 66. The militia so called out may be marched to 
any part of the province, or any place without, but continu- 
ous therewith, where the enemy may be, and from which an 
attack may be apprehended. § 67. The militia so called out 
to be subject to the articles of war, and to the act for punish- 
ing mutiny and desertion, except that no militia man shall 
be subject to corporal punishment, other than death or 
imprisonment for any contravention of such laws; and except 
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also, that the commander-in-chief may direct that any of its 
provisions shall not apply to the militia. § 68. The militia so 
called out shall be commanded by the officer highest in rank 
then present, or the senior of two or more of equal rank. 
Officers of the regulars to be reckoned senior to militia 
officers, and colonels appointed by commission signed by the 
commander of her Majesty’s regular forces in Canada, shall 
command colonels of militia, whatever the date of their 
commissions. § 59. No militia officer or militiaman shall be 
sentenced to death by any court martial except for mutiny 
or desertion to the enemy, or traitorously delivering up to 
the enemy any garrison, fortress, post or guard, or traitor- 
ous correspondence with the enemy. And no sentence shall 
be carried into effect until approved by the commander-in- 
chief. § 70. No officer of the regulars shall sit on any 
militia court martial. 


Armament of Sedentary Militia. 


§ 71. Arms, &c., to be kept in armouries at Quebec, Three 
Rivers, Riviere-du-loup (below), Sorel, St. John’s, Montreal, 
the City of Ottawa, Prescott, Kingston, Peterborough, 
Toronto, Guelph, Hamilton, London, Chatham. § 72. Ar- 
mouries may be erected. § 73. Commander in chief to ap- 
point the person in charge at arate not exceeding £75 per 
annum. § 74. The arms to be delivered out as the comman- 
der-in-chief shall appoint. § 75. In certain cases may be 
kept by the militia men, on giving a receipt for their safe 
keeping and delivery to any officer authorised to demand 
them. 


Billeting and Cantoning Troops and Militia, §c.. when on 
actual service. 


§ 76. Householders required to furnish house-room, fire, 
cooking utensils and candles, and in case of emergency, the 
officer in command may direct any officer or non-commissioned 
officer, or other person, after haying obtained a warrant from 
a justice, to impress such horses, carriages, or oxen, as the 
service may require, to be paid for at the usual rate. § TT. 
When the troops (regulars as well as militia) are on a march, 
the officer in command shall require a justice of the peace to 
billet, who shall accordingly billet the same in such manner 
as may be most commodious to the inhabitants. § 78. No offi- 
cer shall be obliged to pay for his lodging where billeted; but 
householders shall be entitled to receive from government 6d. 
a day for each non-commissioned officer, drummer and private 
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of infantry ; and for each cavalry soldier and horse Is .3d. per 
diem; billets to be paid and settled every four days. § 79. 
Quartering and billeting troops in cantonment. § 80. Com- 
plaints of persons aggrieved to be decided by two or more 
_ justices. § 81. No justice of the peace holding military office 
to billet or quarter troops. § 82. No billet to be given on 
any convent or nunnery of any religious order of females. 
§ 83. Any justice, when the troops are in cantonment 
may, on requisition from the officer in command, issue his 
warrant for furnishing carriages, horses, or oxen, or impres- 
sing the same; but not to proceed more than thirty miles in 
cases where they can be replaced, and the same to be paid 
for at the usual rate of hire. § 84. Provision for the con- 
veyance of troops in cases.of emergency by railway or by 
water. 


Penalties. 


§ 85. Any officer of militia neglecting to transmit 

any roll or return required by this act, or wilfully 

making any false statement therein, to incur for each 

offence ajpenaliy, of e.ceus vy. tlsddiaeidd wee. fut avt het £10 0 0 
§ 86. Any officer or non-commissioned officer 

refusing or neglecting to assist his commanding offi- 

‘cer in making any such roll or return, or neglecting 

to assist in obtaining information, to incur for each 

offence aypenadtyiolis.adusraies. cideesuesas fat atnd st 50 0 
§ 87. Any militia man, or other person refusing 

or neglecting to give any notice or information 

necessary for making or correcting the roll of any 

company registered by this.act, at reasonable hours, 

to incur for each offence a penalty of.........:.0se000 2 10:0 
§ 88. Any militia officer or man (not exempt) 

neglecting to attend muster or obey any lawful 

order at or concerning muster, shall incur for each 

a penalty of not more than...... state. Wax eeepoineS Wate Lear) 
§ 89. Any person who shall interrupt or hinder 

any militia at drill, or trespass on the bounds set out, 

shall for each offence incur a penalty of (and may be 

taken into custody and detained by any person by 

order of the commanding officer until such drill be 

Over) «1. cAid aay papi any tome ecient iar Lal ards qiiveg el 150 
§ 80. Any officer, non-commissioned officer, or 

militia man disobeying any lawful order of his 

superior officer, or guilty of violent or disorderly 

behaviour towards such officer, then for each offence 

shall incur a penalty Of ..csssecsrecserecevenssaccecesnes Ld00 


i 
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§ 91. Any officer, non-commissioned officer or 
militia man neglecting to keep any arms or accoutre- 
ments entrusted to him in proper order, or who shall 
appear at drill, parade or on any other occasion with 
the same out of order, or unserviceable or deficient 


in any respect, shall for each offence incur a penalty of £1 0 © | 


§ 92. Any oflicer, non-commissioned officer, or 
man of any volunteer company of cavalry or field 
artillery who shall without the consent of the com- 
manding officer of such company sell or dispose of any 
horse which shall have been drilled for the purposes 
of such company, or which he shall have undertaken 
to furnish, and have been approved of by such com- 
manding officer, shall for each offence incur a 
penalty sole. 26 asGees eee - ee de « dele aeretan vee egeeeaTe 

§ 93. Any person who shall unlawfully dispose of 
or remove any arms, accoutrements or other articles 
belonging to the crown, or refuse to deliver the same 
up when lawfully required, or shall have the same in 
possession, except for lawful cause, the proof of 
which shall be upon him, shall for each offence incur 
a penalty of, (besides being able to indictment for 
any greater offence, and any person so charged may 
be arrested by order of the magistrate before whom 
complaint is made upon affidavit shewing that such 
person is about to leave the province, carrying any 
such arms, accoutrements or articles with him)...... 

§ 94. Any officer or man of a volunteer militia 
company, when such company shall be lawfully 
called upon to aid the civil power, refusing or neglect- 
ing to go out with such company, or to obey any 
lawful order of his superior officer, or of any magis- 
trate, shall for each offence incur a penalty of ...... 

§ 95. Any inhabitant houscholder refusing to 
receive any trooper or militia billeted upon him to 
furnish them lodging and articles required by the 
act, shall for each offence incur a penalty of......... 

§ 96. Any person lawfully required, refusing to 
furnish any carriage, horse or ox for the conveyance 
of any trooper or militia, shall incur a penalty of... 

§ 97. Any person lawfully required, refusing to far- 
nish any car or engine, boat or other craft, for the con- 
veyance of troops or militia, shall incur a penalty of... 

§ 98. Any person who shall wilfully contravene 
any enactment of this act, when no other penalty is 
imposed, shall incur for each offence a penalty of... 
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§ 99. All penalties under this act or under any regulations, 
orders or articles of agreement, lawfully made or entered 
into under it, shall be secovertble with costs on the evidence 
of one credible witness on complaint or information before 
one justice of the peace if the amount do not exeeed £5, and 
before two justices, if the amount exceeds that sum: and to 
the recovery of such penalties all the provisions of any act or 
acts then in force, relative to the performance of the duties 
of justices of the peace out of sessions with respect to sum- 
mary conviction and orders shall apply in so far as it may not 
be inconsistent with this act: and any officer, non-commis- 
sioned officer or private of any volunteer militia company 
shall be a competent witness in such case. 

§ 100. No prosecution against an officer of militia for any 
penalty under this act shall be brought except on the complaint 
of the adjutant-general, and no pr osecution against any non- 
commissioned officer or private of the sedentary militia shall 
be brought except on the complaint of the commanding 6ficer 
or adjutant of the battalion, or captain of the company : and 
no prosecution against any private or non-commissioned 
officer of volunteer company shall be brought except. on com- 
plaint of the captain or commanding officer thereof. But 
the adjutant general may authorise any officer of militia to 
make such complaint in his name. 

§ 101. Prosecutions not to be commenced after six months, 
unless for unlawfully buying, selling, or having in possession 
arms or accoutrements delivered to the militia. 

§ 102. Penalties, when recovered, if the offender belong 
to the active or voluntcer militia, shall be paid over to the 
officer commanding the company, for the purposes thereof, 
and accounted for by him to the adjutant-general ; and if 
belonging to the sedentary militia, the same shall be paid 
over to the assistant adjutant-general, who shall account for 
and pay it over to the receiver-general for the use of the 


province. 


Miscellaneous provisions. 


§ 103. Orders and notices under this act need not be in 
writing, unless herein provided for, and parties bound to 
obey. 

104. All general orders of militia, or other militia orders 
issued through or by the adjutant-general, shall be held suth- 
ciently notified by their insertion in the Canada Gazette. 

105. Orders made by the commanding officer of a militia, 
regimental, or battalion division, shall be held sufficiently 
notified by their insertion in some newspaper published in the 
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division, or if none, then in some neighbouring division, an 
by posting a copy on the door of the church, or of some 
court-house, mill, or other public place, in each company’s 
division. 

§ 6. The production of a eommission or appointment war- 
rant, or order in writing, made according to this act shall be 
primd facie evidence thereof. 

§ 107. Every bond to the crown, entered into under the 
authority of this act, or according to any general order, or 
regulations made under it, for the purpose of securing the pay- 
ment of any money, or the performance of any duty required 
by this act, entered into before any judge or justice of the 
peace or officer herein authorised to take the same, shall be 
authorised to take the same, shall be valid, and may be re- 
restricted or enforced accordingly. § 108. Moneys which 
any person or corporation shall be lable under this act to 
to pay or repay to the crown, or which shall be equivalent to 
the damages done to any arms or other property of the crown 
used for militia purposes, shall be a debt due to the crown, 
and recoverable accordingly. 

§ 109. Actions against persons for any thing done in pur- 
suance of this act not to be commenced after the end of six 
months, nor until one calendar month’s notice in writing of 
the action and cause thereof shall have been given to the 
defendant. The defendant may plead the general issue, and 
give this act and special matter in evidence: amends may be 
tendered or paid into court. 

§ 110. If verdict pass for the defendant or the plaintiff 
become nonsuited, &c., the defendant shall recover full costs 
as between attorney and client; andif verdict is given for 
the plaintiff he shall not have costs unless the judge certify 
his approbation. 

§ 111. All moneys required to defray expenses authorised 
by this act, to be paid out of the consolidated revenue; but 
not until first approved of by resolution of the legislative 
assembly in the annual estimates. 

§ 112. Detailed accounts to be laid before parliament. 
$ 113. Accounting clause with the Lords of the Treasury. 
§ 114. Interpretation clause. § 115. Act to come into opera- 
tion on the Ist of July, 1855, and to be im force three years 
and until the end of the session. : 

By 19 & 20 V., 44, § 1, provision made for increasing the 
number of military districts. § 2. For the formation of corps 
of unpaid volunteers. § 8. For dispensing with the annual 
general muster by the commander-in-chief, if he shall see fit. 
§ 4. For the appointment of militia surgeons. § 5. In case 
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the muster day shall fall on a Sunday, the next day substi- 
tuted. § 6. Oath of allegiance not required to be taken by 
officers unless aliens by birth. § 7. Explaining sec. 46 of 
the 18 V., c., 77, as to battalions found embodied. 


* MILL-DAMS. 

*By 9G. IV., ¢. 4, every owner or occupier of any mill- 
dam legally erected, or where lumber is usually brought down 
the stream on which such mill-dam is erected, or where salmon 
or pickerel abound therein, in this province, who shall neglect 
to construct and erect a- good and sufficient apron to his or 
their dam, as hereinbefore set forth, shall, for such offence, 
yearly, and every year, forfeit and pay £25; one moiety of 
which shall go to the Queen, for the use of the province, and 
the other to the party who shall sue in any court of record. 

§ 2. Every such apron shall be erected and constructed in 
the following manner, viz., such apron shall not be less than 
eighteen feet wide, by an inclined plane of twenty-four feet 
eight inches, to a perpendicular of six feet, and so, in pro- 
portion to the height, where the width of the stream will 
admit; and where the stream or dam is less than fifteen feet 
wide, the whole dam, shall be aproned in like manner, and 
with the same inclined plane. 

By the 4 &OV., c. 26, § 15, if any person shall unlawfully 
and maliciously break down or otherwise destroy the dam of | 
any mill-pond, every such offender shall be guilty of a misde- 
meanor, and being convicted thereof shall be punished accord- 
ingly. 

By 12 V.,c. 87, §1, aprons or slides to mill-dams shall be 
altered or constructed so as to afford depth of water sufficient 
to admit of the passage of saw logs, lumber and timber, such 
as are usually floated down such streams or rivers whereon 
mill-dams are erected: but proprietors may construct a waste- 
gate, or put up brackets and slash-boards across any such 
apron to prevent unnecessary waste of water, where not re- 
quired to pass or float any craft, lumber or saw Jogs over such 
apron; but not until such craft, &c., shall have gained the 
nain channel of the stream: provided also that no person 
shall be required to build such aprons or slides on small 
streams, unless required for rafting or floating down lumber 
and saw logs. §2. No apron to any mill-dam on the river 
Otonabee to be less than thirty-two feet wide by an inclined 
plane of five feet to a perpendicular of one foot, and side 
pieces of at least one foot in height shall be fixed on the out- 
sides of every such apron. § 38. Any owner or occupier of 
any dam neglecting to comply with this act, shall pay a 
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penalty of 10s. a day, to be recovered before any two justices 
of the district, on the oath of two or. more witnesses, and 
levied by distress and sale of the offender’s goods. § 4. 
Damages to any apron to be repaired as soon as the state 
of the stream will permit; and on failure, the owner or 
occupier shall be liable to the penalty aforesaid. § 5. It © 
shall be lawful for all persons to float saw logs and 
other timber, rafts and craft, down all streams in Upper 
Canada during the spring, summer and autumn freshets. 
Persons so using such stream are not to alter, injure or de- 
stroy any dam or other useful erection across any such stream : 
provided there shall be a convenient apron, slides, gate, lock, 
or opening in any such dam, or other structure made for the 
passage of saw logs and other timber, rafts and crafts, 
floated down as aforesaid. 


MILLERS. 
*By 382 G. HI., ¢. 7, no miller shall demand, take or re- 


ceive more than a twelfth share or part for grinding and 
bolting of grain, under a penalty of £10 Quebee currency ; 
one molety to the King and the other to the person that 
shall sue Pe the same in any court of record. § 3. No mil- 
ler shall be answerable for the loss of any bag of grain or 
flour, unless the initials of the christian and surname of the 
owner be marked thereon, and such mark of distinction pre- 
viously known to the said owner or occupier, or his servant 
attending the mill. 


See also, title ‘“‘ Flour and Meal.” 
MILLS. 


By 8 V., c. 47, § 4, fishing in any river or creek by torch- 
light within one ‘hundred yards of any mill is prohibited. 
§6. Under a penalty not exceeding £10, and for every sub- 
sequent offence £5, with costs, to be levied by distress and 
sale, and in default of payment, commitment to the common 
gaol, not exceeding thirty days, unless sooner paid, and re- 
coverable before any one or more justices. 

By 18 V., ¢. 75, in any action to be brought against the 
proprietor or occupier of any mill, for the overflowing or In- 
jury to any land caused by the erection or continuation of 
any dam for the purposes of such mill, built before the pur- 
chase by, and grant of such land to the grantee of the crown, 
if it shall appear that such purchaser obtained the land at a 
reduced price, or was otherwise indemnified in consequence 
thereof, then the jury may take the same into consideration, 
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and if they think it just and equitable, may find a verdict for 
the defendant. 8 
See also title “ Machinery.” 


MISDEMEANOR. 


" The word misdemeanor, in its usual acceptation, is applied 
to all those crimes and offences for which the law has not pro- 
vided a particular name; and they may be punished accord- 
ing to thedegree of offence, by fine or imprisonment, or both. 
—3 Burns’ Just. tit. Misdemeanor ; Russel on Cr. and Misd. 
43. A misdemeanor is, in truth, any crime less than a felony ; 
andthe wordis generally used in contradistinction to felony ; 
misdemeanors comprehend all indictable offences which de 
not amount to felony.—4 Bl. Com. 5, note 2. All distur- 
bances of the peace, oppressions, misbehaviour by public 
officers, and all other misdemeanors whatsoever, of a public 
evil example, against the common law, may be indicted.—2 
Haw. P. C. 25,§4. And whatever openly outrages decency, 
and is injurious to public morals, is a misdemeanor at common 
law.—4 Bl. Com. 65, (n) Hd. And wherever a statute forbids 
the doing of a thing, the doing of it wilfully, although without 
any corrupt motive, is indictable as a misdemeanor.—R. v. 
Sainsbury, 4 T. R. 457. So, if a statute enjoin an act to be 
done, without pointing out any mode of punishment, an in- 
dictment will le for disobeying the injunction of the legis- 
lature.—R. v. Davis, Say, 133. Where a statute making a 
new offence only inflicts a forfeiture, and specifies the remedy, 
an indictment will not ie.—A. v. Wright 1 Burr. 548. The 
true rule is stated to be this: where the offence was punish- 
able by a common law proceeding before the passing of a 
statute which prescribes a particular remedy, by a summary 
proceeding, then either method may be pursued, as the par- 
ticular remedy is cwmulative, and does not exclude the common 
law punishment ; but where the statute creates a new offence, 
by prohibiting and making unlawful any thing which was 
lawful before, and appoints a particular remedy against such 
new offence by a particular method of proceeding, such must 
be pursued, and no other.—Russ. Cr. Misd. 49. 

Kyery attempt to commit a felony is at common lawa 
misdemeanor ; (a) and, in general, an attempt to commit a 
misdemeanor is an offence of the same nature.—L. v. Scofield, 
Cald. 397. So also, an incitement or solicitation to commit 
2 crime, ig a misdemeanor; as in the case of one Higgins, 


(a) But by several recent statutes the attempt to commit certain felonies, 
is declared to be in itself a felony. 


74 : 
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who was indicted for having incited and solicited a servant 
to steal his master’s property. The servant was honest, and 
informed his master, and no theft was committed: Higgins 
was found guilty, and sentenced by the court to two years’ 
imprisonment, and to stand once in the pillory : Lord Kenyon 
observing, that the bare solicitation to commit a crime was a 
misdemeanor, though the crime was not committed.—R. v. 
Higgins, 2 Kast. 5. 

By 12 V., ¢. 10, § 5, any wilful contravention of an.act 
of parliament is declared to be a misdemeanor, unless made 
some other offence—art, 15. 

*By 6 W. IV.,c. 44, persons indicted for misdemeanor are 
entitled to a copy of the indictment on payment of damages. 

By 4&5 V., c. 24, § 3, the duties of justices of the peace 
on charges of misdemeanor are prescribed, (but are further 
defined by the late statute 16 V., c. 179, the particulars of 
which will be found under the head of “‘Indictable Offences.’’) 
No traverse shall be allowed upon trial except on special 
cause shewn. § 22. And no misdemeanor (except perjury) 
shall render a party incompetent as a witness after punish- 
ment endured. 

Misdemeanor is a bailable offence, and by 16 V., c. 179, 
one justice of the peace may take bail in such cases. 

By 18 V., c. 92, § 13; persons indicted for felony or mis- 
demeanor, may be found guilty of the attempt only, and 
punished accordingly. § 15. And if upon the trial for mis- 
demeanor the facts proved amount to a felony, the party shall 
not by reason thereof be entitled to an acquittal, nor after- 
wards indicted for the felony, unless the court shall order 
the jury to be discharged, and direct an indictment for the 
felony. 

_ By 20 V., c. 62, § 1, defendants, upon any indictment 
found or removed into the Queen’s Bench or Common Pleas, 
shall not be permitted to emparle to a following term, but shall 
plead or demur thereto in four days after appearance, other- 
wise judgment. But the court, on cause shewn, may grant 
further time. § 2. No person prosecuted shall be entitled to 
traverse or postpone the trial of any indictment found against 
him at any session of the peace, session of oyer and terminer, 
or gaol delivery, except the court shall be of opinion that 
the defendant ought to be allowed a further time for defence, 
and then the court may adjourn such trial to the next sub- 
sequent session, upon such terms as to bail, or otherwise, as 
to the court shall seem meet, and may respite the recog- 
nizances of the prosecutor and witnesses accordingly. 3. 
{In crown prosecutions for misdemeanor, if not brought to 
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trial within twelve months after plea of “not guilty,” the 
court may order the trial unless a nolle prosequi be entered. 


See also “ Indictment,’—“ Trial.” 


MISPRISION OF FELONY. 


Misprision of felony is the concealing of a felony which a 
man knows, but never consented to; for if he consented, he 
is either a principal or accessory in the felony, and conse- 
quently guilty of misprision of felony, and more.—1 H. A. 
374, The punishment for misprision of felony in a common 
person, is fine and imprisonment; in an officer, as sheriff or 
bailiff of lberties,imprisonment for a year, and ransom at 
the king’s pleasure, by the stat. 3 Hdw.I1.,¢.9. If any 
person will save himself from the crime of misprision of felony, 
he must discover the offence to a magistrate, with all the 
speed he can.—3 Jnst. 140. 


MONEY. 
See title *‘ Cotn.”’ 


MURDER. 


What constitutes the crime of murder will be found under 
the head of “* Homicide,” ante page 393. 

By 4 & 5 V., ¢. 27, § 38, every person convicted of murder, 
or of being accessory before the fact to murder, shall suffer 
death as a felon: and every accessory after the fact to murder, 
shall be liable, at the discretion of the court, to be imprisoned 
at hard labour in the provincial penitentiary for life, or for 
any term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years. §4. Sentence of death may be pro- 
nounced after conviction for murder in the same manner, and 
the court before which the conviction may be had shall have 
the same power in all respects as after conviction for other 
capital offences. (a) § 5. Every person convicted of murder 
shall, after judgment, be confined in some safe place within 
the prison, apart from all other prisoners, and shall be fed 
with bread and water only and with no other food or liquor, 
except in case of receiving the sacrament, or in case of any 
sickness or wound, in which case the surgeon of the prison 
may order other necessaries to be administered; and no per- 
son but the gaoler and his servants, and the chaplain and 


(a) But by the late statute 20 V., c. 61, giving appeal in criminal cases, 
no sentence of death in any capital felony shall be passed to take effect 
until the expiration of the term next succeeding the sitting of the court at . 
which such sentence shall be passed.—See also title ‘‘ Appeal.” 
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surgeon of the prison shall have access to any such convict 
without the permission in writing of the court or judge before 
whom such convict shall have been tried, or of the sheriff or 
his deputy. §6. Persons charged with murder or man- 
slaughter may be tried in the district, county, or place in 
which the assault was inflicted. 


Form of Indictment for Murder, 18 V., e. 92. 


County of The jurors for our lady the Queen, upon their 
to wit. \ oath present that A. B. on the day of 

im the year of our Lord one thousand eight hundred and 

at ,in the county of , did feloniously, wilfully and of 

his malice aforethought, kill and murder one C. D. 


Notre-—The indictment must be on parchment, see 16 V., 92, ¢ 5. 


See also titles “* Homicide,” ** Punishment.” 


MUTE. 


By 4&5 V., c. 25, $15, if any person being arraigned 
upon any indictment for treason or felony shall stand mute 
of malice, or will not answer directly to the indictment, it . 
shall be lawful for the court, if it shall so think fit, to order 
the proper officer to enter a plea of “not guilty,” on behalf 
of such person, which shall have the same effect as if such 
person had pleaded the same. 


NAVIGATION—INLAND. 


*By T W.IV., c. 22, § 1, all steamboats, schooners, vessels 
and rafts, that shall be navigated upon the lakes and rivers 
of this province, and the British channel of the Saint Law- 
rence river, between the port of Kingston and the eastern 
boundary of the province (of Upper Canada) shall have 
affixed one or more light or lights on the bow or some con- 
spicuous place of such steamboat, Xc., during every night 
such vessel shall be navigating the said lakes, rivers and 
channel. § 2. The night to extend from one hour after 
sunset to one hour before sunrise. § 8. Every steamboat or 
vessel carrying passengers shall be provided with a good and 
sufficient gang board or gang boards, with substantial hand 
rails; and the master thereof shall, on stopping at any wharf 
or landing place, cause the same to be firmly secured to the 
vessel, wharf, or landing place, for the safe and convenient 
transit of passengers; and shall cause good and sufficient lights 
to be affixed to such gangways (in the night time); and the 
owners and occupiers of every such wharf or landing place shall 
also (in the night time) cause to be shewn conspicuously on 
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such wharf or landing place, and at every angle and turn 
thereof a good and sufficient light. § 4. All vessels naviga- 
ting as aforesaid shall take ‘the starboard or right hand 
side of every channel in proceeding up or down the said 
lakes, rivers, or channel, so as to enable all vessels meeting 
each other to pass in safety : and when any two vessels 
are trying to windward, and there may be a doubt which 
vessel should pass to windward, the vessel being on the 
starboard tack shall keep her wind, and the vessel on the 
larboard tack shall bear up, or go to leeward. § 6. All . 
steamboats, schooners, vessels, or rafts, which shall be at 
anchor in the night time, the master or person in charge 
shall cause a good and sufficient light to be shewn in some 
part of her rigging, or in some other conspicuous place of 
the said boat, &c., lying at anchor as aforesaid. § 7. Any 
person commanding or having the charge of any steamboat, 
schooner, or other vessel navigating the said lakes, river or 
channel, or any or either of them, offending against the 
provisions of this act shall be liable to a penalty of £5, to 
be recovered on conviction of such offence upon the oath of 
one credible witness before any two justices of the peace ; 
and in default of payment of such penalty, together with 
the costs and charges of, and incident to the conviction, it 
shall be lawful for such justices to commit the offender to the 
gaol of the county or district wherein such conviction shall 
be made for any period not exceeding thirty days, in the 
discretion of such justices. § 8. Owners of steamboats and 
other vessels to be also lable for all damagas sustained from 
any accident arising from the non-compliance of the pro- 
visions of this act, to be recovered by trial at law before the 
Court of King’s Bench. 

By 14 & 15 V., ¢. 126, (in amendment of the above act), 
further provisions are made requiring steamboats while navi- 
gating the waters of Upper Canada to carry during the night 
certain lights, as follows, viz., when under weigh, a white 
light on flag staff aft, a dreght white light on the foremast 
head, a green light on the starboard bow, a red light on the 
port bow, to be fitted with inboard screens. When at anchor, 
a common bright light at foremast head. 

Schooners and other sailing vessels to carry lights on 
the pawl-bit or knight-head, as follows: when sailing be- 
fore the wind, a pale light; when sailing on the starboard 
tack, a red light; when sailing on the larboard tack, a green 
light ; when at anchor, pale light in the foremast rigging. 

Sailing vessels running before the wind, or with the wind 
free, and making a steamers light dead a- head, shall pass on 
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the starboard side; but if to avoid jibing their mainsail, or 
for any other good reason, they shall pass to the larboard 
side, then shall shew their green light, indicating that they 
are on the larboard tack, when the steamer will pass under 
the vessels’ stern. 

In case of two sailing vessels approaching one-another on 
opposite tacks, the vessel on the starboard tack shall keep 
the wind, and the one on the larboard tack, keep away, 
always when tacking ship at night shifting the light. 

A vessel in distress shall shew both the red and green 
lights. § 2. Every such steamboat, schooner or vessel, to 
be provided with a fog-horn, or a bell of \a weight not less 
than twenty pounds, under the penalty in the Tth section of 
said recited act, (viz., £5), to be sounded or rung at regular 
intervals of not less than five minutes, with an intermission 
of«two minutes during the time that any such steamboat, 
schooner, or vessel shall be in a fog. § 4. Inspectors 
to be appointed by the Governor to inspect steamboats and 
machinery, &c. § 5. The inspector of the hull to give a 
certificate of inspection, fee for £210s. § 6. And the in- 
spector of the machinery also to give certificate, fee for 
£2 10s. § 7. The hull to be inspected once in twelve 
months, and the boilers and machinery once every six months, 
under the penalty of £100 on the master or owner. § 8. 
Steam vessels to have a steam-quage open to the view of all 
passengers, and others on board, and on the vessel stopping 
for any purpose, the safety valve to be opened, under the 
penalty of £50, and if the master shall allow the pressure of 
steam to exceed that limited by the certificate ; or shall alter 
or conceal such steam-guage so as to prevent the real pres- 
sure of steam from being seen and ascertained by any 
passenger, he shall incur a penalty of £50. § 9. Steamboats 
exceeding 200 tons,.to be provided with two long boats or 
yawls, to carry at least twenty persons each. If exceeding 
200 tons not less than three long boats or yawls, of the same 
dimensions, under the penalty of £50. § 10. Steamboats 
also to carry fire engines with proper hose, under the like 
penalty of £50. §11. If any damage shall be sustained 
by any person or property, in consequence of the non-obser- 
vance of any of the provisions of this act, in the absence 
of proof to the contrary, it shall be deemed to have been 
caused by the wilful default of the master or person in 
charge. § 12. All penalties imposed by this act may be 
sued for in the name of her Majesty in any court of compe- 
tent jurisdiction, and one half of the penalty shall be paid to 
the informer. 


By 16 V., c. 167 (amending 14 & 15 V., ¢. 126), § 1, 
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one of the boats provided for by the 9th section of said act 
to be a life boat capable of sustaining inside and outside 
fifty persons. § 2. Steamers also to carry life preservers, 
fire-buckets, and axes. § 5. To provide for means of escape 
to the upper deck in case of fire or other accident. § 5. 
The Governor in council may limit the number of passengers 
to be carried. § 6. Penalty of £50 to be incurred for con- 
travening any of the provisions of this act. 
By 20 V., c. 34, further provision is made for the security 
of the lives of passengers on board of steam vessels. 
See title “‘ Steam Vessels.” 


NUISANCE. 


Nuisances are of two kinds—public and private. A public, 
or common nuisance, is an offence against the public, either 
by doing a thing which leads to the annoyance of all the 
Queen’s subjects, or by neglecting to do a thing which the 
common good requires—1l Haw. c. 75, § 13 and is an indict- 
able offence. 

A private nuisance, is any thing done to the hurt or annoy- 
ance of the lands, tenements or hereditaments of another, as 
by building a house so near to a neighbour’s as to stop his 
lights, or shoot the rain-water upon his house.—3 Bl. Com. 
216. ‘This is not an indictable offence, but only the subject 
of a civil action, in which the party may recover damages 
for the injury. 

At the same time, if a private individual sustain a special 
grievance, arising out of the common injury, he has a right 
of action for the particular damage occasioned to him, not- 
withstanding the nuisance may affect all the Queen’s subjects. 
3 Bl. Com. 219. 


What ts a Public Nuisance. 


The offending qualities of a nuisance are, in general, smell, 
noise, danger or obstruction; and the existence of it as a 
public nuisance, depends on the number of persons annoyed 
by it.—1 Burr. 337. All trades and manufactures which 
are set up in a town, and occasion inconvenience to the whole 
neighbourhood, or which are carried on so near a public high- 
way as to cause the same inconvenience or danger to persons 
lawfully passing along it, may be indicted as public nuisances. 
But where a person sets up a noxious trade remote from 
human habitations and public roads, and new houses are 
afterwards built, and new roads constructed near it, the party, 
in such a case, is not guilty of nuisance; for the public can- 
not, by their own act of comdng to settle in the neighbourhood 
make that a nuisance which was not so before, on the principle 
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of “volenti non fit injuria.”’—R. v. Cross, 2 0. §& P. 483. 
Yet, if the trade afterwards become more noxious, he may be 
indicted for the additional nuisance.—JL. v. Watts, IL. ¢ S. 
281. To constitute a nuisance proceeding from a noxious 
trade, it is not necessary, as Lord Mansfield has observed, 
that the smell should be unwholesome ; it was enough if it 
rendered the enjoyment of life and property uncomfortable. 
—hR.v. White, 1 Burr. 533. To make candles in a town, 
by boiling sténgking stuff which annoys the whole neighbour- 
hood with stenches, is a common nuisance.—Matthews v. 
Curry, 8 Mod. 187 ; 1._Haw. e. T5, §10. So if a brew-house, 
or a glass-house, cannot be carried on without greatly annoy- 
ing the neighbourhood, it may be mdicted as a nuisance.—2 
Haw.c. 75,10. The keeping of hogs in a town is not only 
a nuisance by statute (2 W. & M. sess. 2, ¢. 38, § 20), but 
also at common law.—ft. v. Wigg. 2 Ld. &. 1163. So also, 
to steep stinking skins in water near a highway, and also 
near several dwelling-houses, by which the air is corrupted, 
is the subject of an indictment.—. v. Vappineau, 1 Str. 
686. Making great noises in the night with a speaking- 
trumpet, to the disturbance of the neighbourhood, has been 
also decided to be a nuisance.—R. v. Smith, 1 Str. 764. So, 
to keep dogs, which make a noise in the night, seems to be 
an indictable offence.—2 Chit. Crim. L. 647. This, however, 
must be understood. only where a whole neighbourhood is dis- 
turbed by them, otherwise it will only be a prevate nuisance ; 
for where the noise made by a tznman, in carrying on his 
trade, only affected the inhabitants of three houses, and it 
appeared that by shutting the windows the noise was in a 
great measure prevented, it was held that the indictment 
could not be supported, as the annoyance was, if any thing, 
a private nuisance.—ex v. Lyod, 4 Hsp. 200. All disorderly 
inns or ale-houses, bawdy-houses, and gaming-houses, are 
also public nuisance.—l Haw. c. 75, § 4; 2 Bl. Com. 167. 
So, whatever outrages decency, and is injurious to public 
morals, is a common nuisance, and indictable as a misde- 
meanor.— 1 Haw. ¢. 5,§ 4; 4 Bl. Com. 65, n. Any thing, 
also, which is productive of imminent danger, or which causes 
reasonable terror to the inhabitants of a neighbourhood, may 
be considered as a public nuisance. Thus, to erect gunpow- 
der mills, or magazines, in or near to a town, or to put on 
board of a ship a quantity of gunpowder, without giving 
notice, is indictable as a nuisance.—R. v. Williams, 4 Burn, 
708. 

By 9 & 10 W. III., ¢. 7, making, selling or exposing to 
sale, any fireworks, or throwing or firmg them into any 
public street or highway, is declared to be a common nuisance. 
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So, to let a fierce mastiff or bull-dog, that is used to bite 
people, go about unmuzzled, to the danger and terror of the 
neighbourhood, is also a common nuisance; and the owner may 
be indicted for suffering him to go at large.—4 Burn’s J. 
578. So, for a person affected with an infectious disorder to 
go or be carried about in the highways and other public 
places, is an indictable offence. Accordingly, where the 
defendant was in the habit of carrying her child, while infected 
with the small-pox, along a highway, and near to houses, this 
was held to bea common nuisance, andindictable as such.-—R. v. 
Vantandillo, 4M. § S. 78. So, where a surgeon and apothecary 
was indicted for enoculateng children with the small-pox, and 
while they were sick of it, unlawfully and injuriously causing 
them to be carried along the public street, it was objected 
that the defendant in this case was, by profession, a person 
qualified to inoculate with this disease, and that the causing 
the children to be carried along the street was no more than 
his directing his patients to attend him for advice, instead of 
visiting them, or prescribing what he might deem essential 
to their recovery—air and exercise ; it was held that though 
énoculation may be practised lawfully and innocently, (a) yet 
it must be done under such safeguards as not to endanger the 
public health; and that the defendant, in this case, was 
clearly guilty of an indictable offence.—R. v. Burnett, 4 M. 
& S. 272. It is also a public nuisance for any common 
dealer in provisions to sell unwholesome food, or to mix noxious 
ingredients in any thing made and supplied for the food of 
man. With respect to nuisances by obstruction in high- 
ways and rivers, see ante title “‘ Highways,” p. 316. 


Of the Remedy, by Abatement and Indictment. 


Any one may pull down, or otherwise destroy, a common 
nuisance; as a new gate or fence erected across a highway. 
1 Haw. c.75,§ 12. But if there is no pressing necessity for 
the exercise of this immediate remedy in abating the nuisance, 
the better way, in order to prevent a breach of the peace, is 
to proceed against the party, by indictment or presentment. 
No length of time will legalize a public nuisance.—T Last. 
199. The punishment imposed by the law upon a person 
convicted of a nuisance, is fine and wnprisonment; but as 
the removal of the nuisance is of course the object of the 
prosecution, the court will adapt the judgment to the circum- 
stances of the case. If the nuisance, therefore, be continued, 


(a) Inoculation for small pox is now prohibited by statute 16 V., c. 170. 
See title ‘‘ Inoculation.” 


(65) 
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the judgment of the court may be, that the defendant shail 
remove it at his cost—l Haw. ec. 75, § 143 or the court 
may suspend their judgment, upon the defendant entering 
into recognizance to appear at an adjourned or subsequent 
sessions, when, if it shall appear to the court satisfactorily that 
the nuisance has been abated, the court may impose a nominal 
fine only; but if the contrary shall appear to be the case, 
the court may then pronounce its judgment, of fine and 
imprisonment, or either, according to the circumstances of 
the case. 

The municipal act 12 V., c. 81, authorises the municipa- 
lities of incorporated villages, towns and cities to make by-laws 
for the abating and removing all public nuisances within 
their respective localities. : 

By 5 W. & M. c. 11, § 3, if an indictment for a nuisance 
be removed into the King’s Bench, and the defendant be 
convicted, the court may give reasonable costs to the pro- 
secutor. 


Indictment for carrying on an Offensive Trade. (Archbold.) 
County of ; \ The jurors for our lady the Queen, upon their 


to wit. oath present that J. S., late of the township 
of in the county of , labourer, on the day of 
in the year of the reign of our sovereign lady Victoria, with 


force and arms, at the township aforesaid, in the county afore- 
said, near unto divers public streets, being the Queen’s common 
highway, and also near unto the dwelling-houses of divers liege 
subjects of our said lady the Queen, there situate and being, 
unlawfully and injuriously did (make, erect and set up, and 
cause and procure to be made, erected, and set up, a certain 
furnace and boiler, for the purpose of boiling tripe and other 
entrails and offals of beasts ; and that the said J. 8. on the day 
and year aforesaid, and on divers other days and times, ( ) 
between that day and the day of the taking of this inguisition, 
at the township aforesaid, in the county aforesaid, unlawfully 
and injuriously did boil, and cause and procure to be boiled in 
the said boiler, divers large quantities of tripe, and other en- 
trails and offals of beasts), by reason of which said premises, 
divers noisome, offensive, and unwholesome smokes, smells and 
stenches, during the time aforesaid, were from thence emitted 
and issued, so that the air then and there was, and yet is, 
‘greatly filled and impregnated with the said smokes, smells, 
and stenches, and was and is corrupted, offensive, uncomfortable 
and unwholesome, to the great damage and common nuisance of 
all the liege subjects of our said lady the Queen there inhabit- 
ing, being and residing, and going, returning, and passing 
through the said streets and highways, and against the peace 
of our lady the Queen, her crown and dignity. 


Oaty—Air imation. 595 


Second Count, for Continuing the Nuisance. 


And the jurors aforesaid upon their oath aforesaid, do further 
present, that the said J. S. on the said day of in the 
year aforesaid, and from that day until the day of the taking of 
this inquisition, with force and arms, at the township aforesaid, 
in the county aforesaid, (a certain other furnace and boiler, for 
the purpose of boiling tripe and other entrails, and offals of 
beasts, before that time made, erected, and set up, by certain 
persons, to the jurors aforesaid unknown, unlawfully and in- 
juriously did continue ; and that the said J. 8. on the said 
day of in the year last aforesaid, and on divers other days 
and times) &c., as in the first count from the ( ) to the end. 


OATH—AFFIRMATION., 


An oath taken on the common prayer book, containing the 
epistles and gospels, is good.—2 Ked. 314. 

The stat. 15 G. IIL., c. 89, gives authority to justices to 
administer oaths where penalties are to be levied, or distresses 
made in pursuance of acts of parliament. 

A Jew should be sworn on the old testament—2 eb. 314 ; 
and they are allowed to put on their hats when sworn.—2 Str. 
821. A Mahommedan on the Koran—2 Str. 1104; anda 
Gentoo, according to the custom of his religion.—1 Atk. 21. 
It is immaterial what the particular opinions of persons 
are professing Christianity, as far as regards the taking of an 
oath ; it is only necessary that they believe the sanctity of 
an oath, the existence of a Deity, and a future state of 
rewards and punishments.—Peake, R. 11. But a person 
having no idea of a God, or a future state of retribution, 
cannot be admitted to take an oath.—Leach, 482. 

*By 49 G. IIL, c. 6, Menonists and Tunkers are allowed 
to make affirmation instead of oath, in like cases as Quakers. 

*By 10 G. IV. c. 1, § 1, Quakers, Menonists and Mora- 
vians, are permitted to affirm in criminal cases, making a 
certain declaration in the form given in the act, previous to 
such affirmation. § 2. Perjury may be assigned on aflirma- 
tion so made, if wilfully false. 

By the General Interpretation Act, 12 V., c. 10, § 5, art. 
13, the word “ oath” shall be construed as meaning a solemn 
affirmation, whenever the context shall be applied to any 
person and case by whom and in which a solemn affirmation 
may be made instead of an oath; and in every case where 
an oath or affirmation is directed to be made before any 
person or officer, such person or officer shall have full power 
and authority to administer the same, and to certify its 
having been made; and the wilful making of any false 
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statement in any such oath or affirmation shall be wilful and 
corrupt perjury, and the wilful making of any false statement 
in any declaration required or authorised by any such act as 
aforesaid shall be a misdemeanor, punishable: as wilful and 
corrupt perjury. 


OATHS OF OFFICE. 


By 18 & 14 V., ¢. 18, § 1, the former act, *3 W. IV., ¢. 12, 
is repealed. § 2 enacts that, after the passing of this act it 
shall not be necessary for any person appointed to any office 
in this provinte, civil or military, or the mayor, or other 
officer, or member of any corporation therein, or for any 
person admitted as a barrister, advocate, notary public, 
attorney, solicitor, or proctor, to make any declaration or 
subscription, or to take or subscribe any other oath than the 
following, viz: 


I, A. B., do sincerely promise and swear that I will be faith- 
ful and bear true allegiance to Her Majesty Queen Victoria, 
(or the reigning sovereign for the time being), as lawful sovereign 
of the United Kingdom of Great Britain and Ireland, and of 
this province, dependent on and belonging to the said kingdom ; 
and that I will defend her to the utmost of my power, against 
all traitorous conspiracies or attempts whatever, which shall be 
made against her person, crown or dignity ; and that I will do 
my utmost endeavour to disclose and make known to her 
Majesty, her heirs or successors, all treasons or traitorous con- 
spiracies and attempts which I shall know to be against her or 
any of them; andall this I do swear without any equivocation, 
mental evasion, or secret reservation, and renouncing all par- 
dons and dispensations from any person or power whatsoever 
to the contrary. So help me God. 


And also such oath for the faithful performance of the 
office, profession or calling, as heretofore or hereafter shall 
be required. 

§ 4. Such oaths to be taken within the period, and in the 
manner and subject to the liabilities and penalties for omis- 
sion, as is now by law provided. § 5. Affirmation allowed, 
as in civil cases, instead of oath. § 6. It shall not be neces- 
sary for any person, for the purpose of qualifying himself 
to hold office, or for any other temporal purpose, to take or 
receive the sacrament of the Lord’s Supper, according to the 
rites of the Church of England. 


OFFICER. 


If a public officer neglects a duty incumbent on him, either 
by common law, or by statute, heis indictable for his offence ; 
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being considered as amenable to the law for every part of 
his conduct, and liable to punishment for not faithfully dis- 
charging it R. v. Wyatt, 1 Salk. 8380; Anon. 6 Mod. 66 ; 
h.v. Bambridge, 1 Haw. ec. 66, $1, Note. 


ORDERS OF MAGISTRATES. 


Where a justice of the peace has power to make an order, 
and direct it to an inferior ministerial officer, if such officer 
disobey it, and there is no particular remedy prescribed to 
punish his disobedience, it is an indictable offence—R. v. 
Davis, Say.163; 1 Bott. 388: anda fortior? the disobedience 
of an order of sessions, or of an order made by two justices, 
is indictable; and this too, whether there be another remedy 
or not; for the prosecutor has his option either to adopt that 
remedy, or proceed by indictment at common law.—R. v. 
Robinson, 2 Burr. T99. If the order is made upon several 
persons, they must be all personally served with it, before 
they can be indicted for disobeying it. It is no defence toa 
party, for total disobedience of an order, that when the order 
was served upon him, he was not able to perform what was 
required of him, for he is bound to obey an order as much as 
lies in his power, and is not justified in utterly disregarding 


it,—Deacon’s C. L. 
ORPHAN CHILDREN. 


* By 39 G. IIL, c. 3, it is enacted, that when the father 
or mother of any infant shall die, or shall abandon their 
infant child or children, the town-wardens of any township 
where such child or children shall be, with the approbation 
and consent of two justices, may bind such child or children 
as apprentices, until the age of twenty-one years in case of 
males, and eighteen years in case of females ; and the inden- 
ture under their hands and seals, and countersigned by two 
justices, shall be valid in law. § 2. The like power is given 
to the mother, when the father abandons his children. § 3. 
But when the relations of any such orphan or abandoned 
children, are able and willing to support and bring them up, 
the town-wardens are not to apprentice them: and by § 4, a 
further exception is made, where the child has attained the 
age of fourteen years, in such case he shall not be apprenticed 
without his consent thereto. 

See also title “‘ Guardians,” “ Apprentices.” 


OUTLAWRY. 


*By 55 G. IIL., c. 2, §.2, the several courts of quarter sessions 
in the several districts in this province, are declared to be in 
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the place and stead of the sheriffs’ county courts in England, 
so far as respects any outlawry. § 3. The process upon 
every indictment shall be a capias from the court where 
the indictment is found, to bring the person indicted into 
court; and if not taken during the sitting of the court, 
then to bring him before some justice, to be dealt with accor- 
ding to law, which said capzas shall be made returnable in 
the Court of King’s Bench, on the first day of term next 
after the sitting of the said court before which such indict- 
ment shall have been found; and if the sheriff shall return 
non est inventus, then an alias shall issue from the King’s 
Bench, tested the first day of term, if in vacation, return- 
able before the Court of King’s Bench on the first day of 
the next term. § 4. Andif to the said writ the sheriff shall 
return non est inventus, then, upon motion in court, or 
before a judge, in vacation, a writ of exigent shall issue, 
tested on the first day of term, or on the last day of the 
preceding term, if in vacation, directed to the same sheriff, 
returnable on the first day of the fifth term from that in 
which the same was awarded, and in the form required, (vide 
act). §5. The sheriff shall, at three successive general 
quarter sessions, before the return of the said writ, in open 
court, immediately after the commission of the peace shall 
be read, make proclamation of the persons named in the 
exigent requiring them to render to the indictment. § 6. 
And if the persons so demanded do not appear, the sheriff 
shall endorse upon the said writ of exzgent the following 
return :— 


Form of Return. 


By virtue of the within writ, to me directed, at the court of 
general quarter sessions of the peace, held at in and for the 
district of on the day of in the year within writ- 
ten, the within named A. B. was a first time demanded, and 
did not appear: and at the court of general quarter sessions of 
the peace, held at aforesaid, for the district aforesaid, on 

the day of | in the year aforesaid (or as it may be) 
the said A. B. was a second time demanded, and did not ap- 
pear: and at the court of general quarter sessions of the peace, 
held at aforesaid, (or as the case may be) the said a A. B. 
was a third time demanded, and did not appear, therefore the 
said A. B. according to the law of this province, is outlawed. 


C. D., Sheriff. 


§ 7. In all cases wherein any writ of exigent shall be 
awarded against any person described in the indictment, as 
being lately conversant in any other district, a writ of pro- 
clamation shall be awarded with the same teste and return as 
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the writ of exigent, directed to the sheriff of such district, in 
the form prescribed (vide act), and the sheriff of such district 
shall, at three successive courts of general quarter sessions, 
before the return of the said writ, in open court, the first day 
of the court, make proclamation according to the said writ. 
§ 8. And shall return the same in the following form :— 

By virtue of the within writ to me directed, I caused the 
within named A. B. to be proclaimed three several days, 
according to the effect of the within mentioned statute, as it 
is within commanded me. 

The answer of C.D)... sheriff. 

§ 9. After the return of the exigent and proclamation, 
the person or persons against whom the same shall have 
issued, shall, in default of appearance, incur the same disa- 
bilities, and the like process shall be thereupon had as in 
cases of outlawry by the criminal law of England as it stood 
on the 17th day of September, 1792. § 11. The continu- 
ance of this act limited to two years, and made perpetual 
ON KdV Poel 

*By 3 W. IV., c. 8, any person, accessories as well as 
principals, indicted for any capital offence, shall be liable to 
the same punishment, whether convicted by verdict or con- 
fession, or shall be outlawed upon indictment. 


PARDON. 


A pardon is a work of mercy extended towards a criminal, 
whereby the Queen, either before his attainder, conviction or 
sentence, or afterwards, forgives him for the crime which he 
has committed, and remits any punishment, pain or penalty, 
which he has thereby incurred.—2 Jnst. 235. 

By 27 1. VIII, c. 24, it is enacted, that the king shall have 
the whole and sole power and authority thereof, united and 
knit to the imperial crown of this realm, as of good right and 
equity it appertaineth The power of pardoning offences is: 
thus inseparably incident to, and inherent in the crown ; and 
is entrusted to the sovereign, upon a special confidence that he 
will spare those only whose case (could it have been foreseen) 
the law itself would have excepted out of its general rules, 
which the wisdom of man cannot make so perfect as to suit 
every particular case.—1 Shaw, 284; Haw. c. 87, § 8. But 
besides a special pardon granted by the King’s charter, there 
may be a general pardon or act of grace, passed by the legis- 
lature ; but in this instance also, proceeding from the king, 
for the pardon of certain crimes, committed before a certain 
period named in the act. Such was the act of grace of 20 G. 
II., ¢.52. But these acts of general pardon have now, for 
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along time, been discontinued; the special pardon, therefore, 
proceeding from the king’s peculiar grace and favour, is that 
with which we have now alone to deal. The king may 
pardon all offences against the crown or the subject, with 
some few exceptions. These are—First, The sending any 
subject of therealm a prisoner into any parts beyond the seas ; 
which in order to preserve the liberty of the subject, is, by 
the habeas corpus act (81 Car. IL, ¢. 2, § 12) made a pre- 
munire, and unpardonable, even by the king. And see ante 
title “‘Kidnapping.’”’ Neither can the king pardon a common 
nuisance, while it remains unredressed, or so as to prevent its 
abatement. Nevertheless, where a man is convicted, and 
fined for a nuisance, the king may, after judgment, remit the 
fine.—2 Haw. c. 387, § 33. Upon the same principle, the 
king cannot pardon an offence against a penal statute after 
the information brought; for the informer has then acquired 
a private property in his share of the penalty.—3 Inst. 338; 
4 Bl. Com. 398. There is also another restriction of a pecu- 
liar nature, that affects the prerogative of pardoning; and 
that is in the case of parliamentary impeachments, wherein 
the king’s pardon cannot be pleaded to any such impeach- 
ment, so as to impede inquiry, and stop the prosecution of 
great and notoriots offenders.—12 & 13 W. IL, ¢. 2. This 
statute, however, does not restrain the king from pardoning 
the offender after conviction on impeachment.—4 Bl. Com. 
399. A pardon is not effectual unless it is under the great 
seal; for a warrant under the privy seal, or sign manual, 
though sufficient to admit the party to bail, is not of itself a 
complete irrevocable pardon.—6 Str. 166. (a) It is also a 
general rule, that wherever it may be reasonably presumed 
that the king has been deceived, the pardon is void. 'There- 
fore, any suppression of truth, or suggestion of falsehood, in 
a charter of pardon, will vitiate the whole, for the king was 
‘ misinformed.—8 Jnst. 238; 2 Haw. c. 8T,§ 8. And thisis 
in conformity with the statute of 27 Ed. III., ¢. 2, which 
directs that in every charter of the pardon of felony, the sug- 
gestion, and the name of him that maketh the suggestion, 
shall be comprised; and if it be found untrue, the charter 
shall be disallowed. General words have a very imperfect 
effect in pardons; thus, a pardon of all ‘ felonzes”’ will not 
pardon a conviction or attainder of felony ; but the conviction, 
or attaider must be particularly mentioned; and if the 
party is convicted by verdict, the pardon must recite the in- 
dictment and conviction.—2 Haw. c. 87, § 8. 


(a) But see contra 4 & 5 V., c. 24, 3 48. 
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The statute 13 R.IT., st. 2, ¢. 1, enacts, that no pardon for 
treason, murder, or rape, shall be allowed, unless the offence be 
particularly specified therein ; and particularly in murder, 
that it shall be expressed whether it was committed by lying 
in wait, assault, or malice prepense ; upon which Sir Hdward 
Coke observes, that it was not the intention of the parliament 
that the king should ever pardon murder under these circum- 
stances, and therefore they prudently laid the pardon under 
this restriction, because they did not conceive it possible that 
the king would ever excuse an offence by name which was 
attended with such high aggravations.—3 Inst. 286. And 
it is remarkable enough, says Sir W. Blackstone, that there 
is no precedent of a pardon in the register for any other 
homicide than that which happens se defendendo, or per 
énfortunium ; to which two species the king’s pardon was 
expressly confined by the statute of 2 Hd. IIL, c. 2, and 
14 Kd. LIL, c.15, which declare that no pardon of homicide 
shall be granted, but only where the king may do it by the 
oath of his crown; that is to say, where a man slayeth 
another in his own defence, or by misfortune. But the above 
statute (Ric. II.) enlarges, by implication, the royal power, 
provided the king is not deceived in the intended object of 
his mercy; and, therefore, pardons of murder were always 
granted with a non odstante of the statute of Richard II. till 
the time of the revolution, when the doctrine of non obstante 
ceasing, it was doubted whether murder could be pardoned 
generally; but it was determined by the Court of King’s 
Bench, that the king may pardon on indictment of murder, 
as well as a subject might have discharged an appeal for that 
offence.—Salk. 499; 4 Bl. Com. 401. | 

A pardon may also be conditional; that is, the king may 
extend his mercy on what terms he pleases, and consequently, 
may annex to his pardon any condition that he thinks fit, 
whether precedent or subsequent, on the performance whereof 
the validity of the pardon will depend.—2 Haw. c. 87, § 45. 
A general pardon by act of parliament containing no excep- 
tions, ig more beneficial in one respect than by the King’s 
charter, inasmuch as a man is not bound to plead it; but the 
court must ev-officto take notice of it; neither can he lose 
the benefit of it by his own laches or negligence, as he may 
of the King’s pardon.—Jvst. 48, 2, Haw. ¢. 37,§ 61. But if 
any persons are excepted out of an act of general pardon, no 
one can then take the benefit of it without specially pleading it ; 
and he must shew in his plea that he is not one of the persons 
excepted.—Jd. 60. But the king’s pardon must, in all cases, 
be specially pleaded, and produced in court under seal; and 
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this, too, at a proper time; for if a man is indicted, and has 
a pardon in-his pocket, and he does not plead it when ar- 
raigned, he puts himself upon his trial by pleading the general 
issue, he thereby waives the benefit of the pardon, and cannot 
afterwards resort to it.—2 Haw. c. 37, § 59, 67. 

By 5 & 6 W. & M., c. 13, when a pardon is pleaded by any 
criminal, the judges have a discretionary power to bind him 
to his good behaviour, with two sureties, for any term not 
exceeding seven years. 

The effect of a free pardon by the King, is to make the 
offender in all respects a new man; to acquit him of all cor- 
poral penalties and forfeitures annexed to that offence for 
which he obtains the pardon; and not so much to restore his 
former, as to give him a new credit and capacity. But 
nothing can restore or purify the blood when once corrupted, 
which is the consequence of the attainder of treason or 
murder, if the pardon be not allowed till after the attainder, 
but the high and transcendent power of parliament; yet, if 
a person so attainted receives the king’s pardon, and after- 
wards has a son, that son may be heir to his father; because 
the father being a new man may transmit new inheritable 
blood; though had the son been born before the pardon, he 
could never have inherited at all, nor can he inherit if he 
has an elder brother living, born before the attainder; for 
in that case the land will escheat pro defectu heredis.—1 
Hale, 358; 4 Bl. Com. 402. Bystat. *8 W.IV., c. 5, cor- 
ruption of blood is taken away, except in cases of high 
treason ; and it shall be lawful for every person or persons, 
to whom the right or interest to, or in any ‘lands, after the 
death of any such offender, should or might have appertained, 
if no such attainder had been, to enter into the same. 

By 4 & 5 Vie., c. 24, § 48, a pardon under the royal sign 
manual, or by warrant under the hand and seal at arms of 
any governor, Xc., shall have the effect of a free or condi- 
tional pardon (as the case may be), under the great seal; but 
shall not mitigate the punishment for any subsequent offence. 


PARTY PROCESSIONS. 


The act 7 V., c. 6, relating to party processions has been 
repealed by 14 & 15 V., c. 50.. 


PATENT RIGHTS. 


By 12 V., ¢. 22, (entitled an act to consolidate and amend 
the laws of patents for inventions in this province,) § 1, 
recites the Lower Canada act 6 W. 4, c. 74, and U. C. act 
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*T G. IV, c. 5, (a) and that it was expedient to assimilate the 
provisions of the law in this respect, and to amend and modify 
the said acts, and to extend advantages and privileges of 
patent rights hereinafter to be granted, and to make the same 
co-extensive with the province of Canada. It therefore 
enacts that any person a subject of her Majesty and resident 
in this province having discovered or invented any new and, 
useful art, machine, manufacture or composition of matter, or 
any new and useful improvement, or any art, machine, manu- 
facture or composition of matter, or the principle thereof, 
the same not being known or used in this province by others 
before his or their discovery or invention thereof, and not at 
the time of the application for a patent thereof in public use 
or on sale in this province with his consent or allowance as 
the inventor or discover thereof, and desiring to obtain an 
exclusive property therein, may make application by petition 
in the manner provided in the said recited acts to the Gover- 
nor, or administrator of the government, who shall on due 
proceedings being had as by the said acts directed grant 
such patent, which shall be good and available to the said 
grantor, his heirs, &c., for the period of fourteen years from 
the granting of the same, and upon the assignment of the 
same previous to such grant, for the same period after such 
assignment shall have been recorded in the office of the 
secretary of the province. § 2. In actions for damages for 
the infringement of any patent right, the defendant shall 
be liable to treble costs. No patent shall be void by rea- 
son of previous discovery in a foreign country; and the 
court may award costs (although the plaintiff may fail in his 
action) as may appear just and equitable. § 3. The right to 
a patent shall devolve on the legal representative, in case of 
the inventor’s decease before patent granted. § 4. Inter- 
fering applications to be settled by arbitration: a patent 
taken out in a foreign country to be no bar. § 4. Patent 
assignable at law. § 6. May be issued to the assignee of the 
inventor: and in all cases hereafter, duplicate drawings are 
to be furnished (when the case will admit), one to be depo- 
sited with the provincial secretary, and the other annexed to 
the patent, with a copy of the specification. § 7. A new 
patent may be issued in case of error, inadvertency, accident 
or mistake, or surrender of the former by the patentee. § 8. 
If, through mistake, &c., the specification be too broad, 
and prior discovery exist as to part, the patentee may file a 
disclaimer as to such part, with the secretary of the province ; 


(a) Since repealed by 14 & 15 V., ¢. 79. 
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and the patent shall remain good as to the residue. § 9. 
Claims made for additions to existing patents shall be subject 
to revision as original applications. § 10 contains provision 
as to patents returned for correction. § 11. Patents may be 
extended for a further period of seven years, on application 
to the board, to be composed as the act directs. § 12. Any 
person having purchased, constructed, invented or discovered, 
any invention prior to ayplication for the patent, shall have 
the right to vend the same; and no patent shall be invalid 
unless proof given of the abandonment of such invention to 
the public, or that such prior use had existed for more than 
one year. § 13. Provision made for granting patents for 
works of art. § 14. A solemn declaration may be substi- 
tuted for the oath required to be taken by *7 G. IV., ¢. 5, in 
matters of patents, to the effect of the requirements of the 
said oath, except in suits at law; and if the applicant be a 
non-resident, such declaration shall be made before any Bri- 
tish minister, plenipotentiary, consul or agent, or any notary 
public of the country where the party is resident. § 16. 
Counterfeiting the name of the patentee to be a misdemeanor 
punishable by fine or imprisonment in the common gaol of 
the district, or both at the discretion of the court; fine not 
to exceed £50, nor imprisonment to exceed three months. 
§ 16. The date of the patent shall be stamped on the articles 
by the patentee or assignee; and in case of neglect, he shall 
be deemed to have committed a misdemeanor and liable as in 
§ 15. § 17. Patents fraudulently or surreptitiously obtained, 
or issued improvidently, or upon false suggestion, may be 
repealed by scire faceas. § 18. Patents to extend through- 
out Canada; but not to extend to inventions of foreign coun- 
tries, or prevent free importation. § 19. Former provisions 
inconsistent with this act to be repealed. § 21. Interpre- 
tation clause. 

By 14 & 15 V., c. 79, § 1, a party holding a patent for 
an invention extending to one section of the province may 
obtain the extension thereof to the other section subject to 
the right of parties using or vending the same before such 
application for extension is made, without lability to the 
patentee. § 2 recites that it is expedient to repeal the 
L. C. act, 6 W. IV.,¢. 34, and U. C., *7 G. IV., c. 5, and to 
consolidate the provisions thereof as applicable to the whole 
province. Said last-mentioned acts are thereby repealed, but 
letters patent granted under the same shall remain in force as 
if such acts had not been repealed, but subject to the provisions 
of this act, and the act cited in the preamble, 12 V., c. 24. 
§ 3. Letters patent to be hereafter granted shall recite 
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briefly the substance of the petition upon which they are 
granted, and shall contain a short description of the inven- 
tion or discovery referring for a further description to the 
specification, and shall grant to the petitioner, his assigns 
and legal representatives, for the period of fourteen years, 
from the granting of the same, the full and exclusive right 
and liberty of making, constructing, using and vending to 
others the said invention or discovery. § +4. The patentee 
of any improvement shall not be at liberty to vend the 
original invention, but the improvement only: nor shall the 
first inventor be at liberty to use such improvement. § 5. 
Every inventor before he can receive a patent, shall make a 
solemn declaration that he verily believes he is the true in- 
ventor or discoverer, and shall deliver a written description 
or specification of his invention or improvement in full, 
clear and exact terms, and in the case of any machine he shall 
fully explain the principle and the several modes in which he 
has contemplated the application of that principle or character 
by which it may be distinguished from other inventions: to 
be accompanied with drawings and written references 
made in duplicate, when the nature of the case admits 
of such, or with a specimen of ingredients, or of the 
composition of matter sufficient in quantity for the purpose 
of experiment; which description or specification signed by 
himself and attested by two witnesses shall be filed in the 
office of the secretary of the province, (@) with a model of 
the invention if required. § 6. Patents assignable at law. 
§ 7. Remedy for infringement of patent to be by action at 
law, with treble costs. 9 8. If on the trial of any action it 
shall appear that the specification does not contain the whole 
truth, or that it contains more than is necessary, (such con- 
cealment or addition being with fraudulent intent,) or that the 
invention was not originally discovered by the patentee, but 
had been in use in some public work, or that he had surrep- 
titiously obtained a patent for the invention or discovery of 
another person, judgment shall be rendered for the defendant 
with costs, and the patent declared void. § 9. Interfering ap- 
plications for a patent to be referred to three arbitrators, one 
to be chosen by each of. the applicants, and the therd by the 
secretary of the province. § 10. A fee of £5 to be paid on 
presenting the petition, which shall bein full. § 11. Hnacts 
that the privileges of this act shall extend to and include 
any subject of her Majesty being an inhabitant of this province 
who shall in his or her travels in any foreign country have 


(a) With the minister of the bureau of agriculture under 20 V., c. 32, @ 4. 
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discovered and be desirous of introducing into this province 
any new and useful art, machine, manufacture or composi- 
tion of matter, &c.: except inventions used in the United 
States of America, or in any part of her Majesty’s dominions 
in Europe or America, which may be imported into this pro- 
vince by any person or persons for sale, use or otherwise. § 
12. The party desirous of introducing any such foreign 
invention, to make a solemn declaration that he or she believes 
himself or herself to be the first introducer or publisher of 
the same in this province, and that he discovered a knowledge 
thereof while on his travels in some foreign country not being 
one of the United States of America or any of her Majesty’s 
dominions in Europe or America. § 15. All the provisions 
in the act cited in the preamble (12 V., c. 24) shall apply to 
patents issued under this act as fully and effectually as to 
patents issued under either of the repealed acts (*6 W. IV., 
c. 84; *7 G.IV., c. 5,) and the said act shall, with regard to 
patents to be issued hereafter, be construed as if this act 
were referred to in the said act, whenever reference is there- 
in made to the said repealed acts; and the provisions of this 
act relative to matters subsequent to the issuing of any letters 
patent, shall apply as well to letters patent issued under the acts 
hereby repealed, as to letters patent issuing after the passing 
hereof: provided that the words “ or the principle thereof ”’ 
in the first section of the act cited in the preamble (12 V., c. 
24) shall be repealed. 

By 20V., c. 32, § 4, the minister of the bureau of agriculture 
shall receive all applications, drawings, descriptions, specifi- 
cations and models for or relating to patents for inventions, 
and shall keep the records thereof: and all acts now in 
force relating to patents for inventions, and which direct 
any thing to be done by or through the provincial secretary 
shall be held to have directed the same to be done by or 
through the said minister. 

By 20 V., c. 88, § 1, patents issued between the union of 
the provinces and the 12 V., c. 24, are permitted to extend to 
the whole of the province. 


PARLIAMENTARY REPRESENTATION. 


Legislative Council. 

By provincial statute 19 & 20 V., c. 140, reserved and 
royal assent given 24th June, 1856 (a), it is enacted § 1, the 
‘Legislative Council’ shall hereafter be composed of the pre- 
sent members thereof, and of forty-eight members to be 


(a) Proclaimed in “Canada Gazette,” 14th July, 1856. 
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elected as hereinafter provided; and to this end the province 
shall be divided into forty-eight electoral divisions, twenty- 
four in Upper Canada, and twenty.four in Lower Canada, in 
the manner set forth in schedule A. § 2. The present coun- 
cillors to continue to hold their seats as heretofore, subject 
to the conditions contained in the imp. act 3 & 4 V., ¢. 385, 
) 3. The elective members shall be elected for eight years. 
$ 4. No person shall be eligible or shall sit or vote as a legis- 
lative councillor unless he be a British subject by birth or 
naturalization, resident in Canada, of the full age of thirty 
years, and be legally or equitably seized as of freehold, for his 
own use ani benefit of lands or tenements held in fief, frane- 
alew or roture in this province, of the value of £2000 currency 
over and above all debts, charges and dues, nor unless his 
residence, or his lands or tenements as aforesaid, to the value 
aforesaid, be within the limits of the electoral division for 
which he shall seek to be, or shall have been elected. § 5. 
No person shall be elected a legislative councillor who is a 
public defaulter, or shall have been convicted of felony or of 
any infamous crime. §6. No member of one house shall be 
elected a member of the other. § 7. The seat of an elective 
legislative councillor shall be forfeited in any of the following 
cases: if he be a public defaylter, or become a bankrupt, or 
insolvent, or take the benefit of any law whatsoever in rela- 
tion to insolvent debtors, or be convicted of felony, or of any 
infamous crime, or shall cease to hold a property qualifica- 
tion required by section 4. §8. Upon or before the first day 
of September next following the day on which this act shall 
receive the royal assent, the Governor shall issue writs for 
the election of twelve legislative councillors to represent the 
twelve electoral divisions first entitled to return members to 
the legislative council as hereinafter provided; and the said 
writs shall be transmitted to the returning officers by the 
clerk of the crown in Chancery, and be returnable on the 
first Tuesday of November following; and in every second 
year thereafter, writs for the periodical elections shall be 
issued on or before the first day of September, and return- 
able the first Tuesday of November. §9. The writs of elec- 
tion shall be inthe form of schedule B. §10. The Governor 
shall appoint the returning officers for the electoral divisions, 
from among those persons who might by law be returning 
officers at election of members of the Legislative Assembly for 
places within the limits of such divisions. § 11. The return- 
ing oflicer for any electoral division shall fix a place as nearly 
as may be in the centre of such division, for the nomination 
of candidates, and the proclamation of the candidate elected. 


608 Davlianientary Wepresentation, 


§12. The electors of legislative councillors shall, as regards 
their qualification, be the same as those of the Legislative As- 
sembly, and shall vote at the places at which they ordinarily 
vote at the election of the latter: the boundaries and extent 
of the electoral divisions are defined by schedule A. § 153. 
Lhe laws relating to the election of members of the Legislative 
Assembly, as regards the qualification of electors; the issue 
and return of writs of election; returning officers; the 
powers and duties of returning officers and of deputy return- 
ing officers, and of election and poll clerks; the prevention 
or punishment of offences committed at elections or with re- 
spect to elections; to controverted elections, and to all matters 
connected with or incidental to elections, shall, except where 
such laws may be inconsistent with this act, apply in 
analogous cases to elections of legislative councillors. § 14. 
Kvery candidate for election to the Legislative Council shall, 
if thereunto required by another candidate, or by an elector, 
or by the returning officer, make in person a written declaration 
in the form of schedule C.; and the provisions of the election 
laws which, prior to the passing of this act, related to the de- 
claration of qualification of candidates for election to the 
Legislative Assembly, shall, with the exception of the amount 
of property qualification, apply in a precisely similar manner 
to the declaration of qualification of the candidate for election 
to the Legislative Council. § 15. The period for which the 
legislative councillors shall serve shall commence on the day 
of the return of the writs, and shall end upon the day next 
preceding the return day of the writs for the election of their 
successors. §16. Every legislative councillor shall, before 
taking his seat, take the oath in schedule D, before the 
clerk of the said council. $17. The order in which the 
electoral divisions shall be entitled to return members to the 
Legislative Council shall be determined by lot, as soon as pos- 
sible after the commencement of this act, in the manner pro- 
vided in schedule EK, and shall forthwith be made known 
by proclamation. §18. For the purpose of such determina- 
tion by lot, the electoral divisions shall be united in groups 
of four each, as in schedule F. §19. Periodical elections of 
legislative councillors to represent the several electoral divi- 
sions shall take place in the order determined by lot, and 
made known by proclamation as aforesaid; the twelve elec- 
toral divisions named in the list of the “ first drawing,” being 
those first entitled to return members to the said council, and 
soon. §20. An elective councillor may resign his seat in 
the same manner and under the same circumstances as a 
member of the legislative assembly; and he may hold his 
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seat until the day next preceding that of the return of the 
writ of election of his successor. In ease of his resigning or 
going out at the expiration of the period for which he 
is elected, he may be re-elected subject to the conditions 
contained in this act. § 21. Elective legislative coun- 
cillors shall, under the same circumstances as members of 
the Legislative Assembly, be subject to the laws for securing 
the independence of the Legislative Assemby of this province. 

§ 22. The acceptance by a councillor of the office of the 
andakel of the Legislative Council, shall not, however, vacate 
his seat. § 23. In case of accidental vacancy provided for by 
sections 20 & 21, the Speaker of the Legislative Council, the 
Legislative Council and the several members thereof shall have 
the same powers and duties as the Speaker of the Legislative 
Assembly, the Legislative Assembly and the members thereof, 
and the writs shall be made returnable within fifty days 
at furthest from the issue thereof. § 24. An accidental 
vacancy of the seat for any electoral division happening 
within the three months next before the regular periodical 
vacancy of such seat, shall not be filled until the time ap- 
pointed for filling such periodical vacancy. § 25. In case of 
any accidental vacancy of the seat for any electoral division, 
not provided for by the next preceding section, the period of 
service of the councillor elected to fill such vacancy shall be 
that at which his predecessor would regularly have gone out. 
§ 26. The Speaker of the Legislative Council shall, as hereto- 
fore, be appointed by the Governor, and shal be selected 
from amongst the members of the said council. § 27. The 
councillor who shall be speaker at the time of the passing of 
this act shall continue to be so until he be replaced by another. 
§ 28. Hach general election of members of the Legislative 
Assembly shall make a new parliament as heretofore. 


LOWER CANADA. 


Scuepute A. 


Linuts of Electoral Divisions. 


Guif.—The counties of Gaspe, Bonaventure and Rimouski. 

Grandville-—The counties of Temiscouata and Kamouraska, 
the parishes of St. Roch des Aulnets and St. Jean, Port 
Joli, and the prolongation thereof in a straight line to the 
province line in the county of L’I[slet. 

De la Durantaye.—The remainder of the county of L’Islet, the 
counties of Montgomery and Bellechasse and the Parishes 
of St. Joseph, St. Henri, and Notre Dame de la Victorie, 
in the county of Levi. 


v7 
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Lauzon.—The remainder of the county of Levi, the counties of 
Dorchester and Beauce. t) 

Kennebec.—The counties of Lotbiniere, Megantic and Artha- 
baska. 

De la Valliztre.—The counties of Nicolet and Yamaska, the 
Townships of Wendover, Grantham and that part of Upton 
which lies in the county of Drummond. 

Wellington.—The remainder of the county of Drummond, the 
county of Richmond, the town of Sherbrooke, the counties 
of Wolfe, Compton and Stanstead. 


Saurel.—The counties of Richelieu and Bagot, the Parishes of 
St. Denis, La Présentation, St. Barnabé, and St. Jude in 
the county of St. Hyacinthe. 

Bedford.—The counties of Missisquoi, Brome and Shefford. 

Rougemont.—The remainder of the county of St. Hyacinthe, the 
counties of Rouville and Iberville. , 

Montarville.~-The counties of Verchéres, Chambly and Laprairie.. 

De Lorimier.—The counties of St. John’s and Napierville ; St. 
Jean Chrysostéme and Russeltown in the county of Chat- 
eauguay ; Hemmingford in the county of Huntingdon. 

The DLaurentides.—The counties of Chicoutimi, Charlevoix, 
Saguenay and Montmorency, the Seignory of Beauport, the 
parish of Charlesbourg, the townships of Stoneham and 
Tewkesbury, in the county of Quebec. 

La Salle.—The remainder of the county of Quebec, the county 
of Portneuf, and all that part of the Banlieu of Quebec 
which lies within the parish of Notre Dame de Quebec. 

Stadacona.—The remainder of the city and Banlieu of Quebec. 


Shawinegan.—The counties of Champlain and St. Maurice, the 
town of Three Rivers, the parishes of River du Loup, St. 
Léon, St. Paulin, and the township of Hunterstown and 
its augmentation, in the county of Maskinongé. 


De Lanaudiére.—The remainder of the county of Maskinongé, 
the counties of Berthier and Joliette, with the exception of 
the parish of St. Paul, the township of Kildare and its 
augmentation, and the township of Cathcart. 


Repentigny.—The parish of St. Paul, the township of Kildare 
and its augmentation and the township of Cathcart in the 
county of Joliette, the counties of L’Assomption and 
Montcalm. 3 

Mille Isles. —The counties of Terrebonne and Two Mountains. 

Inkerman.—The counties of Argenteuil, Ottawa, and Pontiac. 


Alma.—The Parishes of Long Point, Pointe aux Trembles, 
River des Prairies, Sault aux Recollets, in the county of 
Hochelaga, and that part.of the Parish of Montreal which 
lies to the east of the prolongation of St. Denis Street ; the 
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county of Laval, that part of the city of Montreal which 
hes to the east of Bonsecours and St. Denis Streets, and 
their prolongation. 

Yictoria.—The remainder of the city of Montreal exclusive of 
the parish. 

Rigaud.—The remainder of the parish of Montreal and the 
counties of Jacques Cartier, Vaudreuil and Soulanges. 

De Salaberry—The remainder of the county of Chateauguay, 
the remainder of the county of Huntingdon, and the county 
of Beauharnois. 


UPPER CANADA. 


Western.—The counties of Essex and Kent. 

St. Clair.—The county of Lambton and the West Riding of 
Middlesex. 

Malahide.—The East and West Ridings of Elgin, the East 
Riding of Middlesex and the city of London. 

Tecumseth.—The counties of Huron and Perth. 

Saugeen.—The counties of Bruce and Grey and the North Riding 
of Simcoe. 

Brock.—The North and South Ridings of Wellington and the 
North Riding of Waterloo. 

Gore.—The South Riding of Waterloo and the North Riding of 
Oxford. 

Thames.—The South Riding of Oxford and the county of 
Norfolk. 

Erie.—The East and West Ridings of Brant and the county of 
Haldimand. 

Niagara.—The counties of Lincoln and Welland and the town 
of Niagara. 

Burlington.—The North and South Ridings of Wentworth and 
the city of Hamilton. 

Home.—The counties of Halton and Peel. | 

Midland.—The North Riding of York and the South Riding of 
Simcoe. 
York.—The city of Toronto and the township of York. 
King’s.—The East and West Ridings of York (except the 
township of York) and the South Riding of Ontario. 
Queen’s.—The North Riding of Ontario, the county of Victoria 
and the West Riding of Durham. 

Newcastle. —The East Riding of Durham and the East and West 
Ridings of Northumberland. 

Trent.—The counties of Peterborough, the North Riding of 
Hastings and the county of Lennox. 

Quinté.—The South Riding of Hastings and the county of 
Prince Edward. 


f 
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Cataraque.—The counties of Addington and Frontenac and the 
city of Kingston. 


Bathurst.—The South Riding of Leeds and the North and South 
Ridings of Lanark. 


Rideau.—The counties of Renfrew and Carleton and the city 
of Ottawa. 


St. Lawrence.—The town of Brockville and township of Eliza- 
bethtown, the South Riding of Grenville, the North Riding 
of Leeds and Grenville and the county of Dundas. 


Eastern.—The counties of Stormont, Prescott, Russell, Glen- 
garry, and the town and township of Cornwall. 


SCHEDULE B. 
PRovINCcE oF CANADA: 


Victoria, by the Grace of God, of the united kingdom of 
Great Britain and Ireland, Queen, defender of the faith. 

To the returning officer of , greeting : 

Whereas . We therefore command you, firmly enjoining 
that having first made proclamation in the said electoral division 
of , immediately after the receipt of this our writ, and 
thereby notified (giving not less than eight days’ notice thereof,) 
a day and place for electing a legislative councillor to serve for 
the said electoral divisionof ,in our Legislative Council, you 
cause on the same day and place a legislative councillor, the 
most fit and discreet, to be freely and indifferently chosen to 
represent the said electoral division of in our Legislative 
Council, by those who shall be present at the day of election to 
be fixed by such proclamation as aforesaid, and the name of 
such legislative councillor so chosen, in certain indentures be- 
tween you and those who shall be present at such election 
(whether the person so chosen shall be present or absent) you 
cause to be inserted, and cause the said person so chosen as 
aforesaid to come to the said Legislative Council, so that the said 
legislative councillor have full and sufficient power for himself 
and commonalty of the said electoral division of , sever- 
ally from them to do and consent to those things which then 
and there by the favour of God shall happen to be ordained by 
the common council of our said province, upon the said affairs, 
so that for default of such powers, or through improvident 
election of,such legislative councillor the said affairs remain not 
undone in anywise. 

And we will not that any minister of the churches of England 
or Scotland, or a minister, priest, ecclesiastic, or teacher, either 
according to the rites of the church of Rome, or under any other 
form or profession of religious faith or worship, by any means 
be chosen; and that you certify forthwith unto us, into our 
Chancery at the city of , the said election so made, dis- 
tinctly and openly, under your seal, and the seals of those who 
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shall be present at such election, sending unto us one part of 
the said indentures annexed to these presents, together with 
this our writ. 

In testimony whereof we have caused these our letters to be 
made patent, and the great seal of our said province of Canada 
to be hereunto affixed. 


Witness, 

At our government house, at the city of , im our 
said province of Canada, the day of in the year 
of our Lord, one thousand eight hundred and and in the 


year of our reign. 
By command—A. B., Clerk of the Crown in Chancery. 


SCHEDULE C. 


Declaration of Qualification.—I, A. B., declare and testify that 
I am of the full age of thirty years; that I ama British subject, 
and that 1 am a resident in (here insert name of electoral division 
in which candidate resides,) that Iam duly seized at law (or in 
equity) as of freehold for my own use and benefit, of the follow- 
ing lands (or tenements), held in free and common soccage, (or 
duly seized and possessed for my own use and benefit of lands 
(or tenements) held en jie/, or en roture, or en franc aleu (as the 
case may be.) that is to say, of (here insert a correct and clear 
descripiton of the lands or tenements), I declare to be of the 
full value of two thousand pounds currency, over and above all 
rents, mortgages, charges, and incumbrances charged upon, or 
due or payable out of, or affecting the same; and I further 
declare that I have not collusively or colourably obtained a title 
to, or become possessed of the said lands (or tenements) or any 
part thereof, for the purpose of qualifying or enabling me to be 
returned as a member of the legislative council of this province. 


SCHEDULE D. 
Oath of Allegiance. 


I, A. B., do solemnly promise and swear that I will be faith- 
ful and bear true allegiance to her Majesty Queen Victoria as 
lawful Sovereign of the United Kingdom of Great Britain and 
Ireland, and of this Province of Canada dependent on, and 
belonging to the said United Kingdom ; and that I will defend 
her to the utmost ef my power against all traitorous conspira- 
cies and attempts whatever, which shall be made against her 
person, crown and dignity; and that I will do my utmost 
endeavour to disclose and make known to her Majesty, her 
heirs and successors, all treasons and traitorous conspiracies 
and traitorous attempts which I shall know to be against her 
or any of them; and all this I do swear without any equivoca- 
tion, mental evasion, or secret reservation, and renouncing all 
pardons and dispensations from any person or persons whatever 
to the contrary :—So help me God. 


614 Parliamentary Mepresentation. 


SCHEDULE E. 


Drawing by Lot. 

1, The Speaker of the Legislative Council shall cause to be 
placed before the Governor in council twelve boxes marked 
respectively 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12. 

2. The names of the forty eight electoral divisions shall be 
plainly written separately upon a like number of pieces of 
paper of the same shape and size. | 

3. The clerk of the Legislative Council shall place these 
papers in the boxes, having first shewn them, and then folded 
them so as to conceal the writing. 

4, He shall place in each box the names of the electoral 
divisions which form the group in schedule F., corresponding 
in number to such box. 

5. Having shaken the boxes, he shall four several times 
withdraw one piece of paper from each box in succession, unfold 
each piece of paper in turn as itis withdrawn, exhibit it, and 
declare aloud and write down on a list the name written thereon. 

6. Four lists of names of electoral divisions shall in this way 
be made by the clerk of the Legislative Council on four sepa- 
rate pieces of paper previously headed respectively “ First 
Drawing,’”’ “Second Drawing,’’ “Third Drawing,’ and 
‘Fourth Drawing’’: in each of which lists there will be twelve 
names. 

7. These lists shall be then and there authenticated by the 
signatures of the executive councillors present, and the counter 
signature of the clerk of the Legislative Council, and shall 
remain of record in the office of the Executive Council. 

8. The result of the drawing shall be embodied in a minute 
of council and communicated without delay to the Governor. 


SCHEDULE F. 
Groups of Klectoral Divisions—Lower Canada. 


Group 1.—Gulf, Grandville, De la Durantaye, and Lauzon. 

Group 2.—The Laurentides, La Salle, Stadacona and 
Shawinegan. 

Group 3.—IKennebec, De la Valliére, Wellington and Saurel. 

Group 4.—De Lanaudiére, Repentigny, Mille Isles and 
Inkerman. 

Group 5.—Bedford, Rougemont, Montarville, and De Lori- 
mier. 

Group 6.—Alma, Victoria, Rigaud, and De Salaberry. 

Upper Canada. 


Group 7.—Western, St. Clair, Malahide, and Tecumseth. 
Group 8.—Saugeen, Brock, Gore and Thames. 

Group 9.—Erie, Niagara, Burlington, and Home. 

Group 10.—Midland, York, King’s and Queen’s. 

Group 11.—Newcastle, Trent, Quinté and Cataraque. 
Group 12.—Bathurst, St. Lawrence, Rideau and Eastern. 
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Electoral Divisions. 


By 16 V., ¢. 152, entitled an act to enlarge the representa- 
tion of the people of this province in parliament, it is enacted 
that from and after the end of this present parliament, the 
counties, ridings, cities and towns, and seignories of counties 
hereinafter mentioned shall be the subdivisions of the province 
upon which the representation of the people thereof shall be 
based, viz. : 

Lower Canada, 


Counties and electoral divisions in, viz. : 


Gaspé, Bonaventure, Rimouski, Temiscouata, Kamouraska, 
L’Islet, Montmagny, Bellechasse, Lévis, Dorchester, Beauce, 
Megantic, Lotbiniére, Chicoutimi, Tadoussac, Saguenay, 
Montmorency, Quebec, (county of,) Quebec, (city of,) 
Portneuf, Champlain, Three Rivers, (town of,) St. Maurice, 
Maskinongé, Nicolet, Yamaska, Berthier, Joliette, Montcalm, 
L” Assomption, Terrebone, T'wo Mountains, Argenteuil, Ottawa, 
Pontiac, Drummond, Arthabaska, Sherbrook, Wolfe, Sher- 
brooke, (town of), Compton, Stanstead, Shefford, Missis- 
quoi, (East Riding), Missisquoi (West Riding), Richelieu, 
St. Hyacinthe, Rouville, Bagot, [berville, Vercheres, Chambly, 
Laprairie, St. John’s, Napierville, Chateaugai, Beauharnois, 
Huntingdon, Soulanges, Vaudreuil, Laval, Montreal, (East 
Riding), Montreal, (West Riding), Montreal, (city of.) 

See 18 V., c. 76, changing the names of some of these cownttes, 
and altering the boundaries of others. 


Upper Canada. 


§ 2. The several counties, cities and towns in Upper Cana- 
da shall be bounded, for the purposes of this act, as they 
now are for the purpose of representation, (a) except as herein 
provided: and that, for the purposes of this act, each of said 
counties shall include all the towns and villages within the 
limits thereof, except such of the said towns as are specially 
excepted, or hereby declared electoral divisions. 

2. The Counties of Huron and Bruce, and the Counties of 
Lenox & Addington, shall be respectively united, for the pur- 
pose of representation; and each such union of two counties 
shall form an electoral division. 

3. The following counties shall be divided into Ridings, and 
each form an electoral division : 

4, The County of York—Three Ridings. 


The North Riding shall consist of the townships of King, 


(a) See title ‘‘ Counties,” p. 248. 
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Whitchurch, Georgina, East Gwillimbury and North Gwillim- 
bury. 

The Hast Riding, of the townships of Markham, Scarborough, 
and that portion of the township of York lying east of Yonge- 
street, and the village of Yorkville. 

The West Riding, of the townships of Etobicoke, Vaughan, 
and that portion of the township of York lying west of Yonge- 
street. 


5. The County of Middlesexa—Two Ridings. — 
The East Riding shall consist of the townships of West Nis- 
souri, North Dorchester, Westminster and London. 


The West Riding, of the townships of Mosa, Ekfrid, Caradoc, 
Metcalfe, Adelaide, Williams, Lobo and Delaware. 


6. The County of Oxford—Two Ridings. 


The North Riding shall consist of the townships of East 
Nissouri, East Zorra, West Zorra, Blandford, Blenheim, and 
the town of Woodstock. 


The South Riding, of the Townships of North Oxford, West 
Oxford, East Oxford, Norwich and Dereham. 


7. Lhe County of Hastings—Two Ridings. 


The North Riding shall consist ef the townships of Lake, 
Tudor, Grimsthorpe, Marmora, Madoc, Elzevir, Rawdon, Hun- 
tingdon and Hereford. 


The South Riding, of the townships of Sidney, Thurlow, 
Tyendinaga, the village of Trenton, and the town of Belleville. 
8. Lhe County of Durham—Two Ridings. 

The Kast Riding shall consist of the townships of Cavan, 
Manvers, Hope, and the town of Port Hope. 

The West Riding, of the townships of Clarke, Darlington and 
Cartwright. , 

9. The County of Northumberland—Two Ridings. 

The East Riding shall consist of the townships of Cramahe, 
Brighton, Murray, Seymour and Percy. 

The West Riding, of the townships of Hamilton, Haldimand, 
Alnwick, Louth, Monaghan, and the town of Cobourg. 

10. The County of Ontario—Two Ridings. 


The North Riding shall consist of the townships of Reach, 
Uxbridge, Brock, Scott, Thora, Mara, Rama and Scugog. 


The South Riding, of the townships of Whitby, Pickering, 
and the village of Oshawa. 
11. The County of Wentworth—Two Ridings. 
Lhe North Riding shall consist of the townships of Beverley, 
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Flamborough East, Flamborough West, and the town of Dun- 
das. 

The South Riding, of the township of Saltfleet, Binbrook, 
Glanford, Barton and Ancaster. 


12. The County of Lanark—Two Ridings. 

The North Riding shall consist of the townships of Sher- 
brooke North, Dalhousie, Lanark, Ramsay, Lavant, Darling 
and Pakenham. 

The South Riding of the townships of Montague, Elmsley 


North, Burgess North, Sherbrooke South, Beckwith, Drum- 
mond, and the town of Perth. 


13. The County of Simcoe—Two Ridings. 

The North Riding shall consist of the townships of Nottawa- 
saga, Sunnidale, Vespra, Flos, Oro, Medonte, Orillia, Tiny, 
Tay, Machedash, and the town of Barrie. 

The South Riding, of the townships of West Gwillimbury, 
Tecumseth, Innisfil, Essa, Adjala, Tosorontio, Mulmur and 
Mono. 

14, The Counties of Leeds and Grenville—Three Ridings. 

The North Riding of Leeds and Grenville shall consist of the 
townships of Kitley, Elmsley, Wolford, Oxford and South 
Gower. 

The South Riding of Leeds, of the townships of Yonge, 
Escott, Front of Leeds and Lansdowne, Rear of Leeds and 
Lansdowne, South Crosby, North Crosby, Bastard and Burgess. 

The South Riding of Grenville, of the townships of Edwards- 
burg and Augusta, and the town of Prescott. 


15. The County of Wellington—Two Ridings. 
The South Riding shall consist of the town and township of 
Guelph, and the townships of Puslinch, Eramosa and Erin. 
The North Riding of the townships of Nichol, Garafraxa, 
Pilkington, Peel, Arthur, Maryborough, Amaranth, Luther and 
Minto. 
16. The County of Waterloo—Two Ridings. 
The North Riding shall consist of the townships of North 
Waterloo, (including the town of Berlin) Woolwich and 
Wellesley. 


The South Riding shall consist of the villages of Galt and 
Preston and the townships of South Waterloo, North Dumfries 
and Wilmot. 

The present township of Waterloo being divided for the pur- 
poses of representation only into two townships of North 
Waterloo and South Waterloo. North Waterloo to consist of 
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that part of the present township of Waterloo lying within 
the following limits, viz., commencing at the south-west 
angle of lot No. 46, in said township, then easterly along 
the southerly limits of said lot, and of lots Nos. 47, 
48, 50, 51, and 53, and the prolongation thereof to the 
middle of the Grand River; thence along the middle of said 
river against the stream to the prolongation of the hmit be- 
tween lots Nos. 113 and 114, and along the prolongation 
of the limit between said lots No. 113 and 114, and along the 
limits between the said lots Nos. 113 and 114, northerly and 
easterly to the westerly limits of lot No. 107, thence along the 
westerly limits of said lot No. 107, northerly to the northerly 
limits thereof, thence along the northerly limits of said lot 107, 
and of lots Nos. 106, 84, and 96 easterly to the easterly boun- 
dary of said township, thence along the easterly, northerly 
and westerly boundaries of said township, in a northerly, 
westerly, and southerly direction to the place of beginning. 

South Waterloo to consist of all the remaining part of said 
present township of Waterloo. 


17. County of Brant—Two Ridings. 


The East Riding shall consist of the townships of South Dum- 
fries, Onondaga, East Brantford and the village of Paris. 

The West Riding of the townships of Burford, Oakland, 
Tuscarora, West Brantford, and the town of Brantford. 

The present township of Brantford being divided for the 
purposes of representation only into the township of East 
Brantford and West Brantford. 

East Brantford to consist of all that portion of the present 
township which lies on the east side of the Grand River. 


West Brantford to consist of all the remainder of said present 
township. 


18. County of Elgin—Two Ridings. 

The East Riding shall consist of the townships of Bayham, 
Malahide, Yarmouth, South Dorchester, and the village of St. 
Thomas. " 

The West Riding shall consist of the townships of Southwold, 
Dunwich and Aldborough. 

19. Each of the other counties in Upper Canada, viz., the 
counties of Carleton, Dundas, Essex, Frontenac, Glengarry, 
Grey, Haldimand, Halton, Kent, Lambton, Lincoln, Norfork, 
Peterborough, Peel, Perth, Prescott, Prince Edward, Renfrew, 
Russell, Stormont, Victoria and Welland shall form an electoral 
division. 

20. The townships of Gloucester and Osgoode for the pur- 


pose of representation only to be detached from the county of 
Carleton and attached to the county of Russell. 
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21. The City of Toronto shall form an electoral division. 

22. The City of Kingston ditto. 

23. The City of Hamilton do. 

24. The township of Brockville shall form an electoral division, 
and for the purpose of representation only shall include in ad- 
dition to its present limits, the whole of the township of Eliza- 
bethtown, which shall for that purpose be detached from the 
county of Leeds. 

25. The town of Niagara shall form an electoral division, 
and for the purpose of representation only shall include the 
whole of the township of Niagara, which shall for that pur- 
pose be detached from the county of Lincoln. 

26. The town of Cornwall shall form an electoral division, 
and for the purpose of representation only shall include in 
addition to its present limits the whole township of Cornwall, 
which shall be detached from the county of Stormont. 

27. The town of London shall form an electoral division. 

28. The town of Bytown do. 


GENERAL PROVISIONS. 


Lower Canada Representation. | 
§ 3. The counties of Gaspé, Bonaventure, Rimouski, 
Temiscouata, Kamouraska, L’Islet, Montmagny, Bellechasse, 
Lévis, Dorchester, Beauce, Megantic, Lotbiniere, Saguenay, 
Montmorency, Quebec, Portneuf, Champlain, St. Maurice, 
Maskinongé, Nicolet, Yamaska, Berthier, Joliette, Mont- 
calm, L’Assomption, Terrebonne, Two Mountains, Argen- 
teuil, Ottawa, Pontiac, Compton, Stanstead, Shefford, Riche- 
lieu, St. Hyacinthe, Rouville, Bagot, Iberville, Verchéres, . 
Chambly, Laprarie, St. John’s, Napierville, Chateaugai, 
Beauharnois, Huntingdon, Soulanges, Vaudreuil, and Laval 
shall be represented each by one member in the legislative 
assembly. The united counties of Chicoutimi and Tadoussac, 
by one member. The united counties of Drummond and Ar- 
thabarka by one member. The united counties of Sherbrooke 
and Wolfe, by one member. The Hast Riding and the West 
Riding of the county of Missisquoi, and the Hochelaga Riding, 
and Jacques Cartier Riding of the county of Montreal, each 
by one member. ‘The cities of Quebec and Montreal, each 
by three members. The town of Three Rivers, and the town 
of Sherbrooke each by one member—(total 65 members.) 


Upper Canada Representation. 


The city of Toronto by two members; and each of the 
other electoral divisions by one member—(total 65 members.) 


Qualification of Voters. 
§ 4, The qualifications of voters shall be those now fixed 
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by law, except as otherwise ordered by this act, or by any 
subsequent act. Provided that the several cities and towns 
entitled to representation under this act shall not form for 
electoral purposes part of the counties in which they lie; and 
that no one shall have the right to vote at any election of 
any of the counties or ridings upon lands or tenements or 
lots of ground lying within the limits of said cities or towns ; 
and where any parish, or part of a parish, township, or part 
of a township by this act, made part of any city or town for 
the purpose of representation, the qualification of electors 
shall be the same as those of county electors. § 5. Any 
township or part of a township in Upper Canada, by this act 
made part of a town for the purpose of representation, shall 
upon the election of a member be dealt with (except as 
aforesaid as to qualification) as if it were a ward of such town, 
and if a poll be demanded and granted, a deputy returning offi- 
cer shall be appointed for such township, or part of a township, 
and proceedings had as if it were a ward, except that the 
town clerk of such township, or in case of his absence, or in- 
capacity, &c., the assessor or collector shall be appointed 
deputy returning officer therefor: and whenever any town- 
ship in Upper Canada is, by this act, divided into two town- 
ships for the purpose of representation, then the town clerk 
of the municipal township so divided, shall be appointed 
deputy returning officer for that one of the representation 
townships which is first mentioned in this act, and the asses- 
sor or collector for the other; and if more than one person 
who may be by law appointed deputy returning officer, then 
the returning officer may appoint either; and if no person 
who ought to be appointed, or the person who ought to be 
appointed be absent, or incapacited the returning officer may 
appoint whom he thinks proper. 


Separate Polls. 


§ 6. In Upper Canada separate polls shall be held for each 
incorporated village or town, not divided into wards, and for 
each ward in every incorporated town divided into wards, and 
the returning officer for the county or riding shall appoint a 
deputy returning officer for each such village, town, or ward. 
Provided, that in incorporated villages and towns not divided 
into wards the provisions of law relative to townships shall 
apply as regards the person to be appointed returning officer, 
and the clerk of the village, or town, or the assessor or col- 
lectar, or other person, as the case may require, shall be ap- 
pointed accordingly. But in towns divided into wards any 
person may be appointed deputy returning officer for any 
ward therein. Provided that nothing in this act shall affect 
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the qualification of voters in any such incorporated village or 
town, save only that in towns divided into wards they shall 
vote in that ward in which the property voted upon shall be 
wholly or partly situate, and not in any other. 


Returning Officers. 


§ 7. In each of the counties in Upper Canada, by this act 
divided into ridings, the high-sheriff or registrar of deeds, 
who, without this act would under the second section of the 
14 & 15 V., c. 108, be the returning officer for such county, 
shall be the returning officer for the riding thereof first men- 
tioned in the act; and where there shall be a high sheriff who 
is returning officer for the riding first named as aforesaid, the 
registrar of deeds for the county shall be ez-officio the 
returning officer for the riding secondly named; subject 
always to the provisions of the 2nd and 3rd sections of the 
act last cited in cases where there shall be more than one 
person who may under the 2nd section of said act, and of 
this act, be ex-officio the returning officer for the same place, 
or where writs of election shall issue at the same time, or so 
nearly at the same time that the one shall not be returnable 
before the other or others shall issue, for several places for 
which the same person would be ez-officio returning officer ; 
or when there shall be no returning officer ex-officio, or the 
person who is such shall be absent or incapacitated. Pro- 
vided always, that the high-sheriff of the united counties of 
Leeds and Grenville shall be ez officio returning officer for 
the north riding of Leeds and Grenville, the registrar of 
deeds for the county of Leeds, ex officto returning officer for 
the south riding of Leeds; and the registrar of deeds for the 
county of Grenville, ex officio returning officer for the south 
riding of Grenville. 

§ 8. Provision for the appointment of returning officers in 
Lower Canada, in certain cases. 

§ 9. All augmentations or gores of seignories, parishes, 
towns, villages, or reserves for the same, not specially 
mentioned in this act, shall be considered as forming 
part of the county in which the principal portion of 
such locality, or in the immediate vicinity of which such 
town, village, or reserve shall be situate, unless the 
same shall, under this act, or the act 14 & 15 V., c. 5, 
form part of some other county or electoral division. And 
any place mentioned in this act as constituting a parish, 
township, or village, shall, with its acknowledged limits, be 
so represented for all the purposes of this act, although not 
by law incorporated. § 10. Repeals all inconsistent enact- 
ments. § 11. Repeals the provisions of the present election 
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law for holding, in certain cases, more than two days polling 
in the townships of Waterloo and Wilmot. § 12. This act 
to have force and effect from and after the end of the present 
provincial parliament. 


INDEPENDENCE OF PARLIAMENT. 


By 20 V., c. 22, §1, former acts 7 V., 65, and 18 V., c. 
86 are repealed. 


Functionaries— Disqualification of as Voters. 


§2. The chancellor and vice-chancellors of Upper Canada; 
the chief justice and judges of the Court of Queen’s Bench, 
Lower Canada. The chief justices and judges of the Courts of 
Queen’s Bench and Common Pleas Upper Canada, and of the 
superior court Lower Canada. The judge of the court of 
vice-admiralty Lower Canada. The judge of any court of 
escheats, all county and circuit judges; all commissioners of 
bankrupts; the official principal of the court of probate, 
Upper Canada; and the surrogates of the several courts of 
probate in the same; all recorders of cities; all officers of 
the customs; all clerks of the peace, registrars, sheriffs, 
deputy sheriffs, deputy clerks of the crown, and agents for 
the sale of crown lands, and all officers employed in the col- 
lection of any duties payable to her Majesty, in the nature 
of duties of excise, shall be dzsqualified and incompetent to 
vote at any election of a member of the Legislative Council, 
or of the Legislative Assembly. And any such disqualified 
person so voting shall forfeit £500, to be recovered by any 
person that shall sue for the same, by action of debt, bill, 
plaint or information, in any court of competent jurisdiction, 
and his vote shall be null and void. 


Disqualification of Members. 

§ 3. Except as hereinafter provided, no person accept- 
ing or holding any office, commission or employment, per- 
manent or temporary, at the nomination of the crown in 
this province, to which an annual salary, or any fee, 
allowance or emolument or profit of any kind or amount 
whatever from the crown is attached, shall be eligible as a 
member of the Legislative Council, or Legislative Assembly, 
nor shall he sit, or vote in the Legislative Assembly, or in the 
Legislative Council, as an elected member thereof, during the 
time he holds such office, occupation, or employment. 


Heceptions. 
Any member of the executive council; the receiver-general ; 


inspector-general; secretary of the province; commissioner 
of crown lands; attorney-general, solicitor-general, commis- 
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sioner of public works; president of. committees of the 
‘Executive Council; minister of agriculture, or postmaster- 
general, provided he be elected while holding such office, and 
not otherwise disqualified. § 2. Any officer in her majesty’s 
army or navy, or any officer in the militia, or militiamen 
(except officers on the staff of the militia, receiving perma- 
nent salaries), unless otherwise disqualified. §38. Any com- 
missioner for temporary purposes, appointed before the 
passing of this act, and not otherwise disqualified; or any 
counsel retained by the crown in any case or matter now 
pending in the courts of law, and not otherwise disqualified 
from sitting or voting in either house during the present 
parliament. 
Government Contracts. 


§ 4. No person then holding or enjoying, undertaking 
or executing, directly or indirectly, alone or with any 
other, by himself or by the interposition of any trustee, or 
third party, any contract or agreement with her Majesty, or 
with any public officer or department, with respect to the 
public service of the province, or under which any public 
money of the province is to’ be paid for any service, work, 
matter or thing, shall be eligible as a member of the Legis- 
lative Council or Assembly, nor shall he sit or vote therein as 
an elected member thereof. 


Penalty. 


§5. If any such disqualified person shall nevertheless be 
elected, his election shall be void; and if he shall presume 
to sit or vote, he shall forfeit £500 for every day on which 
he shall have so sat or voted, recoverable as above. 


Acceptance of Office, gre. 


§ 6. If any member of the Legislative Council, or Assembly, 
shall, by accepting any office, or becoming party to any contract 
or agreement, be disqualified under the foregoing provisions to 
continue to sit or vote, his election shall thereby become void, 
and his seat vacated, and a writ shall forthwith issue for a 
new election; but he may be re-elected, if eligible under the 
first proviso to section 3 of this act. §7. Provided always 
that whenever any person holding the office of receiver- 
general, inspector-general, secretary of the province, com- 
missioner of crown lands, attorney-general, solicitor-general, 
commissioner of public works, speaker of the Legislative 
Council, president of committees of the Executive Coun- 
cil, minister of agriculture, or postmaster-general, and 
being at the same time a member of the Legislative 
Assembly, or an elected member of the Legislative Council, 
shall resign his office, and within one month after 
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his resignation accept any other of the said offices, he 
shall not thereby vacate his seat. 
Resignation. 

§ 8. Any member of the Legislative Council or As- 
sembly may voluntarily resign and vacate his seat, as 
hereinafter provided. § 9. Any such member wishing 
to resign his seat may do so by giving, in his place, 
notice of hig intention to resign it, in which case, and 
immediately after such notice shall be entered by the clerk 
on the journals of the house, the speaker may address his 
warrant to the clerk of the crown in chancery, for the issue 
of a writ for the election of a new member; or such member 
may address to the speaker a declaration of his intention to 
resign his seat, in writing, under his hand and seal, before 
two witnesses; which declaration may be so made or delivered, 
either during a session, or in the interval between two ses- 
sions; and the speaker may, upon receiving such declara- 
tion, forthwith address his warrant to the clerk of the crown 
in chancery, for the issue of a writ for the election of a new 
member. §10. Provided always, that no member shall 
tender his resignation while his election 1s lawfully contested, 
nor until after the time during which it may by law be con- 
tested on other grounds than bribery and corruption. § 11. 
If any member of either house shall wish to resign his seat 
in the interval between two sessions, and there be then no 
speaker of the house to which he belongs; or if such member 
be himself the speaker, he may address to any two members 
the declaration before mentioned of his intention to resign ; 
and such two members shall forthwith address their warrant 
to the clerk of the crown in chancery for the issue of a new 
writ, and such writ shall issue accordingly. 


Vacanetes. 


§ 12. If any vacancy shall happen in either house by the 
death of any member, or by his accepting office, the speaker, 
on being informed of such vacancy by any member of such 
house, in his place, or by notice in writing under the hands and 
seals of any two members, shall forthwith address his war- 
rant to the clerk of the crown in chancery for the issue of 
a new writ; andif when such vacancy shall happen, or at 
any time thereafter before the speaker’s warrant shall have 
issued, there be no speaker in the house, or the speaker be 
absent from the province, or if the member whose seat is 
vacated be himself the speaker, then any two members may 
address their warrant to the clerk of the crown in chancery 
for the issue of a new writ. § 138. Notice of any vacancy by 
the warrant of the speaker, or of two members, as before 
provided, shall be held to be the notice mentioned in the 24 § 
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warrant may issue for a new writ for the election of a mem- 
‘ber of the Legislative Assembly to fill up any vacancy arising 
subsequently to a general election, and before the first 
meeting of parliament, by reason of the death or acceptance 
of office of any member: provided that the election to be 
held under such writ shall not affect the rights of any person 
entitled to contest the previous election; and the report of 
any election committee appointed to try such previous elec- 
tion, shall determine the validity of such new election. § 15. 
The foregoing enactments shall be subject to the provision 
in the 24 § of the act of 1856, for changing the constitution 
of the Legislative Council; and an accidental vacancy of the 
seat in said council for any electoral division, happening 
within the three months next before the regular periodical 
vacancy of such seat, shall not be filled up until the time 
appointed. Provided also, that nothing herein contained 
shall repeal or affect the provisions of the 22 § of said act, 
and the acceptance of the office of speaker of the Legislative 
Council, by an elected member thereof, shall not vacate his 
seat. 
PENALTIES. 
See ‘* Fines—Forfeitures.”’ 
PENITENTIARY. 


*By the 3 Wm. IV., c. 48, the sum of £12,500 was 
granted by the provincial parliament for the erection of a 
penitentiary in this province, to be vested in his Majesty. 

By 14&15V., ¢. $1, the former act 9 V., c. 4 is repealed. 
§ 2. The purposes of the penitentiary defined to be for the 
confinement and reformation of persons male and female, 
lawfully convicted of crime, and sentenced to confinement 
therein for a term not less than two years: and whenever any 
offender shall be punishable by imprisonment, such imprison- 
ment shall, if it be for two years, or any longer term, be in 
the provincial penitentiary : including offenders convicted by 
any military or militia court martial, or military authority 
under any mutiny act. § 9. The property to remain vested 
in the crown, under the custody of the warden and his suc- 
cessors. § 4. The warden bound to receive all convicts 
legally certified : and where sentence of death shall be passed 
upon any person, and her Majesty’s pardon extended to such 
person on condition of imprisonment in the penitentiary for 
life, or any term of years, such pardon shall have the same 
effect as the judgment of a competent court legally sentencing 
such person to such imprisonment. § 9. Convicts in the 
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penitentiary to be clothed at the expence of the penitentiary, 
in garments of coarse, but comfortable materials, and fed on 
wholesome food, and kept constantly at hard labour for the 
benefit of the penitentiary, daily, except Sundays, Good 
Friday and Christmas day, in such manner as the warden 
shall deem most advantageous for the public, consistently with 
the welfare of each convict: except always such convicts as 
shall be confined in solitude for misconduct, or shall be in- 
capable of labouring by reason of sickness or bodily infirmity : 
provided always that any convict of the Roman Catholic per- 
suasion shall not be obliged to labour on certain obligatory 
holidays of the church therein named; each prisoner to be 
kept singly in a cell at night, and during the day when un- 
employed, except in cases of sickness; and when congregated 
in the workshops and other places of labour, shall be kept as 
far separate as possible, and allowed as little intercourse as 
the nature of their employment will permit, and all conver- 
sation forbidden not absolutely required in carrying on the 
work being done at the moment. §6. Limits of the peniten- 


tiary defined, and the warden shall not permit any convict to 


go beyond the same at any time for any purpose, except with 
the inspector’s permission on any specific work outside the 
limits, but upon the ground attached to the penitentiary, under 
rules and regulations. § 7. Provision made for additional 
improvements for carrying on the “‘separate”’ or ‘solitary ”’ 
system of discipline. § 8. Contracts on account of the peni- 
tentiary to be entered into by the warden. §9. The peniten- 
tiary to be governed by two inspectors to be appointed by 
the Governor-General; § 10, their duties to be Ist, to make 
rules and regulations for the conduct, management, discipline 
and police of the penitentiary; 2nd, to consider and deter- 
mine the terms on which agreements shall be entered into by 
the warden with parties contracting for convict labour, and 
also with parties contracting to supply articles for the use of 
the penitentiary. 4th. T’o consider and determine the sys- 
tem of secular education, the place and time of the moral and 
religious training of the convicts, subject to the approval of 
the chaplains. dth. To consider and determine what acts of 
the convicts shall be held punishable offences, and the punish- 
ments. 6th. The number of overseers, keepers and guards, 
and their duties. th. To prescribe the articles of food and 
clothing, the quantities and quality thereof to be supplied to 
the convicts. 8th. To attend to repairs and alterations in the 
penitentiary. 9th. To examine and enquire into its govern- 
ment, discipline and police; the conduct of its affairs; the 
financial and commercial affairs of the institution; the fulfil- 
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ment of contracts; administration of its finances; quality 
and sufficiency of the food; that offences are wisely and 
humanely punished, and order and cleanliness prevail. 

§11. Further powers given to the inspectors, viz. :—1. 
Admission at all ‘times to the institution, and to the vouchers, 
books, and records thereof. 2. To investigate the conduct 
of its officers. ‘To summon witnesses; and every witness 
duly summoned neglecting to appear shall, upon conviction 
before one justice of the peace, (not being an inspector), 
incur a penalty not exceeding £6, with costs, to be levied by 
distress and sale, and in default of distress, commitment to 
the common gaol for any term not exceeding one month, 
unless sooner paid. 93. ‘To require reports from the warden 
in relation to any matter connected with the penitentiary. 

§ 12. Said inspectors to visit the penitentiary jointly, as 
often as they see fit, and at least four times a year, in Feb- 
ruary, May, August, and November, for seven consecutive 
days at each such joint visit. And in the event ofthe death 
or unavoidable absence of any one inspector, from any quar- 
terly visit and meeting of the board, the warden shall act in 
his stead ; but not so to act at two consecutive meetings of. 
the board. 2. One of the inspectors to make monthly 
visits of not less than two days, for the inspection of its 
affairs. 3. Regular minutes of all such visits are to be 
kept by the inspectors, and entered by the clerk of the peni- 
tentiary in a book, and the decisions recorded therein, when 
signed by the two inspectors, shall be conclusive, and nothing 
which is not so recorded shall have such authority: and the 
warden shall have access to such minute-book at all times, 
and guide himself thereby. ‘The inspectors shall keep a 
memorandum-book, entering therein individually any remarks, 
on the state of the prison, or on the conduct of any officer, 
or any suggestions he may deem advisable for the better 
conduct of the institution. 4. The inspectors shall draw 
up a code of rules and regulations for the government of the 
prison, which shall be printed and placed within access of 
every officer ; a book of record also to be kept of any amend- 
ments or additions to such rules and regulations, and any 
instructions or admonitions they may find it necessary to 
communicate to the warden, chaplains, physician, deputy 
warden, or clerk, to be accessible to such officers, and a simi- 
lar book of record for the guidance of the remaining officers 
of the prison. 5. The inspectors, at each monthly visit, 
shall examine the cash, and credit transactions of the institu - 
tion for the month previous, and administer the oath required 
to be taken by the warden and clerk verifying each month’s 
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accounts. 6. To inspect, at each monthly visit, every cell; 
and they shall jointly do so at each quarterly meeting. T. 
Inspectors, at their quarterly meetings, shall require from 
the warden a statement and balance-sheet of the affairs of 
the institution, and examine and certify the same. 8. At 
their November quarterly meeting to appoint two qualified 
persons to value the property, real and personal, according 
to an inventory to be furnished by the warden; the valuators 
to be sworn to their valuation before any justice of the peace 
for the united counties of Frontenac, Lennox and Addington. 
9. To require from the warden, chaplains and physician, 
and from any other officer they may think fit, an annual 
report of their several departments, to be made up to the 
31st day of December. 10. The inspectors shall make 
their annual report to the Governor on or before the 10th 
February in each year, comprising the details prescribed. 

§ 13. Besides inspectors, the officers of the penitentiary 
shall consist of one warden, one Protestant chaplain, one 
Roman Catholic chaplain, one physician, one deputy-warden, 
and one clerk, to be appointed by the Governor: also, the 

following officers: one schoolmaster, one storekeeper, one 
clerk of the kitchen, one matron, one assistant-matron, and 
the requisite number of overseers, keepers, and guards; the 
schoolmaster, storekeeper, clerk of the kitchen, matron, 
assistant matron, and overseers, to be appointed by the in- 
spectors, and the keepers and guards by the warden, with the 
consent in writing of the inspectors. 

§ 14. The board of inspectors authorised to suspend sum- 
marily, any of the officers appointed by the Governor, for 
misconduct, of which they shall at once notify the govern- 
ment; and in case of the death or absence, Xc., of the 
warden, the inspectors, or one of them, shall sit in his room 
until a successor appointed, or the warden resume his duties. 
The warden authorised to supend summarily, for misconduct, 
any of the subordinate officers aforesaid, until he shall make 
the inspectors acquainted. 

§ 15. The warden to be the chief executive officer of the 
penitentiary, and in all cases not provided for by any rule 
or regulation, may act in such manner as he may deem most 
advisable, and he with the two inspectors shall be ez-officio, 
justices of the peace for each and every district, county and 
city throughout the province. 

The duty of the warden shall be, ist. To reside in the 
establishment, and visit every apartment and prisoner in it 
at least once a day. 2nd. ‘l'o have in charge the health, 
conduct, and safe keeping of the prisoners, and to exercise 
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over the whole establishment a close supervision and personal 
direction. 8. To designate the employment of each convict. 
4th. To see that justice, kindness, and: morality prevail ; that 
no unnecessary severity 1s practised ; and that sick convicts 
have proper medical attendance and food. 5th. To see that 
the officers under him are careful and diligent in the discharge 
of their duties. 6. To make all purchases, sales, and con- 
tracts under the advice and instructions of the board of in- 
spectors, and to superintend the industrial pursuits of the 
prison. 7th. To keep fully, faithfully, correctly, and_ 
regularly, all such books, records and accounts as the inspéc- 
tors shall direct. 8th. To keep a daily journal of the pro- 
ceedings in the prison, in which he shall enter all remarkable 
occurrences, noting therein any infraction of the rules, or any 
negligence or misconduct of any officer ; any escape, or at- 
tempt made by any convict; any well founded complaint of 
bad or insufficient food, want of clothing, or cruel or unjust 
treatment, made by any convict, &c., and such journal shall 
at all times be open to the inspectors. 9th. Tio admit the 
inspectors at all times to every part of the prison; to make 
provincial and other reports required by the act, or by the 
inspectors. 10th. To receive and keep a register of convicts 
immediately on their admission, with the date of their eon- 
viction, &c., and when and how discharged : an inventory of 
the clothes and property of the convict at his reception, the 
same to be preserved and restored on the discharge of such 
convict. Itshall also be the duty of the warden to read to 
each convict on his admission, the laws of the prison in regard 
to escapes, or attempts, and as to rebellion or disorderly 
conduct. 11th. To be present at least three times each 
week in the dining hall at breakfast and dinner of the con- 
victs, and at the distribution of supper rations. To superin- 
tend the convicts at divine service; and to pass through the 
prison at night to satisfy himself that all is safe, and the 
guard for the night properly set. ee 

§ 16. The deputy-warden shall be the principal assistant 
and representative of the warden in his absence, not exceed- 
ing two days: ard further, Ist. To be present always at the 
opening and close of the prison, and at all usual times and 
religious services; and at all times in the absence of the 
warden, night or day, for a longer or shorter period. 2nd. 
To have a constant care and superintendence under the 
warden, of the internal affairs of the prison; to see that the 
subordinate officers perform their duties, and that order and 
cleanliness are maintained; also, to enforce and maintain the 
police and discipline, rules and regulations of the institution. 
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8rd. To visit frequently during the day the shops, yards, 
cells, and other apartments ; to see that the overseers keep 
their men diligently employed; and that the guard are 
vigilant and active, reporting to the warden directly and 
promptly any neglect of duty, impropriety or misconduct of 
any officer. 4th. T'o attend to the clothing of the convicts, to 
see their rations properly cooked and served; and morning 
and night ascertain whether any convict is missing before he 
dismisses the officers, or gives the safety signal.. 

$17. The duties of chaplains shall be each— Ist, to devote 
his whole time to the religious instruction and moral im- 
provement of the prisoners ; 2nd—to maintain public religious 
services morning and evening; to celebrate divine service 
twice every Sunday, and have the care of a Sabbath school 
for the religious instruction of convicts; 3rd—to see that 
every convict under his charge is furnished with a Bible; 
4th—to visit and converse with the convicts at all reasonable 
times in the cells, or in his private room, or in the hospital, 
and administer to them such instructions as may be calculated 
to promote their spiritual welfare, moral reformation and due 
subordination; dth—to guard against encouraging the con- 
victs making unnecessary complaints; 6th—to take charge 
of the library, and select proper books ; Tth—to visit the sick 
daily ; 8th—to report annually to the inspectors, or oftener 
when required, the fruits of his labours; 9th—to keep a 
register containing the history of each convict under his 
charge, the extent of his education, his habits and disposition, 
and the crime of which he was convicted, Xe. 

§ 18. The duty of the physician shall be Ist, to attend ’ 
daily at the penitentiary at a stated hour, and in case of 
emergency as often as may be necessary; 2nd—to keep a 
register of the sick, and their diseases: also a prescription 
book, and a register of deceased convicts, stating their names, 
ages, time and cause of death, &c. Srd—to exercise a general 
surveillance over the cleanliness and ventilation of the prison, 
and the diet of the convicts. 4th—to make a yearly report, 
or oftener if required, to the inspectors; 5th—to examine 
convicts on their admission, and note their bodily defects, &c. 

$19. The duty of the clerk of the penitentiary shall be 1st— 
to keep all the books, records and accounts; 2nd—to attend 
during business hours ; 8rd—to take bills for all supplies and 
materials purchased, and for all services rendered to the 
establishment, and enter the same in a book; 4th—to act as 
clerk to the board of inspectors; Sth—to pay all debts due 
by the institution and take receipts in duplicate. All pay- 
ments to be by cheque on the bank, signed by the warden 
and clerk. 
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§ 20. Schoolmaster, his duties. §21. Storekeeper, his 
duties. §22. Clerk of the kitchen, his duties. § 23. For 
every twenty-five convicts there shall be a master tradesman 
to be known as the “‘overseer,’’ whose duty shall be to 
instruct the convicts, keep an account of all materials 
expended by him and of the labour performed in gross, 
&e.; and the said overseers shall maintain strict silence 
in their several gangs, and insist on the performance 
of a reasonable quantity of work by each convict, maintain 
subordination, and report to the warden any infraction of 
rules, &c. 

§ 24. That for every fifty convicts there shall be a 
‘keeper,’ who shall have the charge and management of 
such gang so far as regards discipline and the application of 
the convicts to their work: he shall see silence maintained, 
and a sufficient amount of work done: that the rules of the 
prison are observed by contractors: that the work done 
under contract is good and sufficient : to remain with their 
gangs during working hours, unless specially relieved by the 
warden, &c. 

§ 25. A certain number (not exceeding thirty) of guards 
to be employed in the safe-keeping of the prisoners, and in 
the maintainance of order and discipline. 

§ 26. Officers’ salaries to be as follows: 


tS MA Fea 
The Inspectors a sum not exceeding each..... 400 0 0 
The Warden (with free house and fuel) a sum 
not exceeding......., Pass AIP I. 500 0 O 
The Chaplains a sum not exceeding each...... 250 0 O 
The Physician a sum not exceeding...........-.200 0 0 
The Deputy-warden <«“ OF ruhien ataiste ee, «8 200 0 0 
The Clerk oa MT ola ite wa iste) Gum 
The Schoolmaster SEA clas aig cisely un G 
The Storekeeper A She ola's He oce st 125 0 0 
The Clerk of the kitchen a sum not exceeding.125 0 O 
The Matron fh COOP riches Ley UY 
The Assistant Matron a sum not exceeding...... 50 0 0 
The Overseers a sum not exceeding each ..... 112 10 0 
The Keepers hide sans BS Gren siesta 9017 0.05 
The Guards Shot fs te eh nee . 650° 0 


And no officer employed (excepting the inspectors and physi- 
cian) shall carry on any other trade or profession, nor take 
any emolument except his salary, nor receive, buy from, or 
sell to any convict any article, nor be directly or indirectly 
interested in any contract, nor employ any convict; and all 
such officers shall be exempt, pro tem., from serving as 
jurymen, militia men, or municipal officers. 
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§ 27. The warden and clerk to give security: also the 
store-keeper, and clerk of the kitchen; and shall also take 
and subscribe the oath of office prescribed. § 28. Inspectors 
authorised to employ an architect and master-builder. § 29. 
Plans to be prepared by the inspectors for dwelling-houses 
of the officers, and when completed the officers to reside 
therein, andthe rent deducted from their salaries. § 30. 
Three persons to be appointed as a board of visitors by the 
Governor, who shall have admission at any time during busi- 
ness hours one day each week, to see that discipline 1s main- 
tained and humanely administered: and said visitors, or any 
two of them, shall be at liberty to speak to any of the con- 
victs: and in the event of their observing any irregularity 
or injustice prejudicial to the higher objects of the institu- 
tion, they shall, in their discretion, represent the same to the 
warden, or the inspectors, or to the provincial secretary: and 
the visitors shall have the power of granting orders for the 
admission of persons to view the penitentiary. § 31. Ex- 
penses of the penitentiary to be paid out of the public reve- 
nue. § 32. Provisions therefor to be supplied by contract. 
§ 33. Any controversy with the warden, on account of any 
claim or demand, may be referred to arbitration. § 934. 
Books of account, registers, letters, &c., relating to the affairs 
of the penitentiary, to be public property. § 35. No raft, 
craft, boat, or vessel of any description, shall be allowed to 
moor or anchor within three hundred feet of the shore or 
wharf bounding the lands of the penitentiary, without per- 
mission of the warden, under a penalty of £5, recoverable 
before a justice of the peace, and levied by distress and sale 
of the offender's goods, and in default of payment, with the 
costs thereon, or of sufficient distress, the offender shall be 
imprisoned, at the discretion of such justice, for any period 
not exceeding two calendar months. § 5. No spirituous or 
fermented liquors shall be sold within the penitentiary, nor 
brought in for the use of any officer except the warden; and 
any person giving any spirituous or fermented liquors, 
tobacco, snuff, or cigars, to any convict, or conveying the 
same, shall forfeit £10 to the warden, for the use of the pri- 
son, to be recovered in any court of competent jurisdiction. 
§ 37. No person shall, without the consent of the warden, bring 
into or convey out of the penitentiary any letter, or other 
article, to or from a convict; nor shall any officer or other 
person employed therein write any letter on behalf of any 
convict. Whosoever shall violate either of these provisions 
shall be deemed guilty of a misdemeanor, and lable to fine 
and imprisonment. § 38. The following persons shall have 
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authority to visit the penitentiary at their pleasure, viz.: the 
Governor, the members of the Executive Council, the mem- 
bers of the legislature, the judges of the several courts, and 
Queen’s counsel; but no other person, except by permission 
of the warden or visitors. § 39. Upon the death of any 
convict, it shall be the duty of the inspectors, warden, chap- 
lains, physician, or deputy-warden, if they or any of them 
shall have reason to believe that death arose from any other 
than ordinary sickness, to call upon the coroner to hold an 
inquest in the prison; and it shall be the duty of the warden 
to cause the body of any convict dying in the penitentiary 
to be decently interred, unless the body be previously claimed 
and taken away by friends or relatives. (a) § 40. No punish- 
ments or privations shall be awarded except by the warden, 
or other officer acting for the time in his room. A book of 
record shall be kept of complaints against convicts, the pun- 
ishment awarded, the date of infliction, with the signature of 
the officer making the complaint, and of the officer who 
inflicted the sentence, and no punishment shall be inflicted 
until the day after the offence: corporal punishment to be 
inflicted in extreme cases only, and not more than 765 lashes 
for any one offence, and not until the physician shall certify 
as to the bodily fitness of the convict; nor shall any such 
infliction be carried out except in the presence of the warden 
and physician, nor im any case upon any female convict. 
§ 41. Inspectors to draw up a form of questions to be put to 
each convict on his discharge. § 42. No convict to be dis- 
charged on a Sunday, but on the day previous, when the 
sentence expires on that day ; nor if such convict be labour- 
ing under any grievous illness, unless at the request of such 
convict: and each convict, on his discharge, to be furnished 
with necessary clothing, and a sum not exceeding £5, as the 
warden may deem proper. § 43. No prisoner shall be com- 
pelled to leave during the winter months of November, De- 
cember, January, February and March, but shall be allowed 
to remain, under the same discipline and control, until the 
first day of April. § 44. The female prisoners to be kept 
separate and secluded from the males, and under the charge 
of the matron and assistant matron, subject to the rules and 
regulations of the prison, as far as applicable. § 45. Inspec- 
tors may prepare a separate system of discipline for the 
employment of military convicts. § 46. Insane convicts to 
be removed to the asylum at Toronto, and in case of their 
recovery to be remanded to the penitentiary for the remain- 
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\ (a) See 20 V., c. 28, 3 80, ag to bodies unclaimed, 
80 


634 Werfrursy. 


der of the term. § 47. This act to remain in force three 
years, and from thence to the end of the next session of 
parliament. 

It was continued by the 20 V. c. 16., to the Ist January, 
1858, and to the end of the next session afterwards. 

By 20 V., c. 28, § 14, the Governor is authorised to 
appoint five fit persons to be inspectors of all public asylums, 
hospitals, common gaols, and other prisons in this province. 
§ 16. Who shall have and perform all the powers and duties 
of inspectors of the provincial penitentiary, under the act 
relating thereto. § 17. And from and immediately after the 
first appointment of inspectors under this act, the powers and 
duties of inspectors under the said act relating to the peni- 
tentiary shall cease. 


j 


PERJURY. 


Perjury, (from the latin, perjuriwm) is the crime of wilful 
false swearing to any matter of fact materzal to the issue or 
point in question, when a lawful oath is administered to the 
party in some judicial proceeding.—3 Inst. 174; 1 Haw. c. 
69,$1:17. 8. 69. And it is an offence at common law. 

Subornation of perjury, is the offence of procuring another 
to take such a false oath as constitutes perjury in the princi- 
pal, and is an offence under various statutes. 

It has been settled that justeces of the peace have no juris- 
diction over perjury at common law.—2 Haw. c. 8, § 38; 
Salk. 406; 2 Stra.1088. But under the statute of Hlizabeth, 
they have; this statute, however, only relates to the crime of 
subornation, and from the difficulty attending prosecutions 
under it, is now seldom resorted to. 


1. Perjury at Common Law. 


The perjury must be wilful, that is, the false oath must be 
taken deliberately and advisedly; for, if it originated more 
from the weakness than the perverseness of the party; as, if 
it be occasioned by surprise or inadvertency, or a mistake of 
the true meaning of the question; it willnot then amount to 
voluntary and corrupt perjury.—1 Haw. 69,§2. It has been 
said, that no oath shall amount to perjury, unless the fact 
deposed to be sworn absolutely and directly ; but this doctrine 
is now exploded, and the crime of perjury, it is agreed, may 
be committed by a man who swears that he believes that to 
be trwe which he must know to be false.—R. v. Pedley, 1 
Leach, 237; Miller’s case, 3 Wils. 427; 2 Bl. Rep. 811. The 
oath must be false; upon which head it has been observed, 
that it is not material whether the fact which is sworn to be 
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in itself true or false; for however the thing sworn may hap- 
pen to prove agreeable to truth, yet if it were not known to 
be so, at the time by him who swears to it, his offence is 
altogether as great as if it had been false. This position 
cannot be denied, as constituting perjury, viz.—when a wit- 
ness wilfully swears that he knows a thing to be true, 
which at the same time he knows nothing of; and thus im- 
pudently endeavours to induce those before whom he swears 
to proceed upon the credit of a deposition which any stranger 
might make as well as he.—1 Haw. ¢. 69, § 5 per Lawrence, 
J.,6 7. Rh. 687; R. v. Edwards, 2 Russ. 518, note (e.) 
All false oaths taken before those who are in any ways in- 
trusted with the administration of justice, in relation to any 
matter legally pending before them, are properly perjuries. 
Therefore all persons are indictable who wilfully forswear 
themselves in any judzcral proceeding, depending before a 
court of law or equity, or any other court, whether the pro- 
ceedings therein be recorded or not; where an affidavit is 
falsely made of any matters ‘material in a cause, the party 
making it is indictable for perjury, although the affidavit is 
never used to found any subsequent proceedings upon.—A. v. 
White, 1M. 271, R. v. Hailey, hy. § M. 94; 1-0. & P. 
258; and so is a false oath before a justice of the peace, in 
any proceeding within the jurisdiction of the justice, in which 
he is authorised by law to administer an oath.—l Haw. ec. 
69, § 3, or before a commissioner of the court of K. B., duly 
authorised; but in all private transactions between man and 
man, no oath whatsoever, however false it may be, is punish- 
able as perjury in a criminal prosecution; such as a false 
oath taken by one upon making a bargain, that the thing 
sold is his own. Neither is the breach of a promissory oath 
within the legal definition of perjury. Therefore, no public 
officer who neglects to perform the duties of his office, which 
he has previously sworn faithfully to discharge (however pun- 
ishable he may be for a misdemeanor, and aggravated as his 
offence may be by the violation of his oath) is indictable for 
perjury.—2 Haw.c.69,§ 3. Neither cana juror, who gives 
a verdict contrary to evidence, be prosecuted for perjury.— 
1 Haw. ce. 69, § 5. The oath must be taken before some 
court or person legally authorised to administer an oath ; for 
no other whatsoever, which is taken before persons not 
legally authorised, or competent to administer an oath, can 
amount to perjury in the eye of the law.—l Haw. ce. 69, § 4, 
'The thing sworn must be material to the point in question ; 
for if it be wholly foreign from the purpose, or altogether 
immaterial, not tending to aggravate or extenuate the dam- 
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ages, nor likely to induce the jury to give a readier credit to 
the substantial part of the evidence, it cannot then amount to 
perjury ; because it is in such case, merely idle and insig- 
nificant; as if, upon a trial, in which the question was, 
whether A. was compos or not, a witness unnecessarily and 
impertinently describes a journey which he took to see the 
party, and happens to swear falsely in relation to some of 
the circumstances of the journey.—1 Haw. c. 69,§ 8. But 
if the false oath has any tendency to prove or disprove the 
matter in issue, however circumstantially ; so as if the party 
wilfully mistakes the colour of a man’s coat, or speaks falsely 
to the credit of another witness, it will in like manner amount 
to perjury—Rew. v. Griebe, 12 Mod. 142; R. v. Muscot, 
10 Mod. 195. With respect to subornation of perjury, if 
the person incited to take a false oath do not actually take 
it, the person by whom he was so incited is not guilty of 
subornation of perjury; but he is, nevertheless, liable to 
be punished as for a gross misdemeanor, in attempting to 
pervert the course of justice.—1 Haw. c. 69, § 10. 


2. Of the Offence by Statute. 

By 5 Hliz., ¢. 9 (made perpetual by 29 Hliz., c. 5, § 2, 
and 21 Jac. 1, ¢. 28, § 8), it is enacted by § 3, that every 
person who shall unlawfully and corruptly procure any wit- 
ness to commit any wilful and corrupt perjury, in any matter 
or cause depending in suit and variance, shall forfeit £40; 
or (by § 4) if he has not goods to that amount, shall suffer 
imprisonment for half a year, and stand upon the pillory for 
one hour, in some market town next adjoining to the place 
where the offence was committed. By § 5, no person so 
convicted can afterwards be received as a witness in any 
court of record, until the judgment be reversed. By § 6, 
any person either by subornation, unlawful procurement, 
sinister persuasion, or by means of any others, or by his 
own act, consent or agreement, committing wilful and corrupt 
perjury, shall, upon conviction, forfeit £20, and be imprisoned - 
six months, and his oath not afterwards received in any 
court, until judgment be reversed ; or if the offender has not 
goods, shall be set in the pillory, and have both his ears 
nailed, and be discredited and disabled for ever to be 
sworn in any court of record, until judgment shall be 
reversed. By § 9, the judges of any court where the per- 
jury is committed, and the justice of assize and gaol delivery, 
and the justices of the peace, at their quarter sessions, may 
enquire of, hear and determine all offences against the act. 
And by § 18, the act is not to restrain the authority of any 
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other judge having absolute power to punish perjury before 
the making the statute, so that he set not upon the offender 
less punishment than is contained in the act. 

The above statute of Elizabeth did not alter the nature of 
the offence at common law, but merely enlarged the punish- 
ment. It is, however, seldom resorted toin the present day, 
on account of the difficulty of convicting under it; for, in 
the first place it has been held not to apply to any case unless 
it can be shewn that there is a party grieved by the perjury, 
and that the perjury also was committed in a matter relating 
to the proof of what was in issue.—3 Salk. 270. Nor can a 
witness who gives false evidence for the crown be indicted 
under it; for which a reason is given in the report that does 
not appear to be a very sound one—namely, because an 
indictment being the suzt of the king, he cannot punish his 
own witness, who swears for him.—Price’s case, Cro. Jac. 120. 

The statute also extends to no other perjury than that of 
a witness ; therfore, perjury committed in an answer to a 
bill in chancery, or in swearing the peace against another, 
cannot be prosecuted under the statute.—1 Haw., c. 69, § 20. 

A false affidavit has been held not to be within the statute. 
1 Roll. 19; 2 Roll. ab, TT; 3 Keb. 845; 3 Salk, 269. But 
this appears to be too general a proposition; for if the aff- 
davit be of a nature that either of the parties in variance be. 
grieved, hindered or molested in respect of their cause, by 
reason of the perjury, the offence then seems to be within 
the meaning as well as within the letter of the statute.—1 
Haw., ¢. 69 § 21. 


3. Of other Statutes relating to the offence. 


By the 23 G. II., c. 11, which professes to be passed for 
the laudable purpose of facilitating.prosecutions for perjury, 
it is enacted by § 3, that any judge of assize or nisz prius, 
or general gaol delivery, while the court is sitting, or within 
24 hours afterwards, may direct any person (examined as a 
witness upon any trial before him) to be prosecuted for the 
sald offence of perjury, in case there should appear to him 
reasonable cause for so doing, and to assign the prosecutor 
counsel, without fee or reward ; and such prosecution shail 
not be subjected to any fees of court, Xc. 

By 7&8 W. IIL, c, 84; 8G. 1, ¢. 46; and 22 G. IT., 
c. 46, the false affirmation or declaration of any of the people 
called Quakers, is declared to incur the penalties of perjury ; 
and so by several provincial statutes—*49 G. IIL, ¢. 6; 
*10 G. LV., ce. 1, &e.; 12 V., e. 10. 

By 12 G. 1, ¢. 29, § 4, if any person convicted of per- 

in 
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jury, forgery, or common barratry, shall practise as an attor- 
ney, solicitor or agent, the judges of the court shall examine 
the matter in a summary way, in open court, and may 
sentence the offender to be transported for seven years. 


4. Of the Indictment. 


An indictment for perjury at common law, cannot be pre- 
ferred at the quarter sessions; for, by the common law, the 
sessions have no jurisdiction of perjury; though it seems 
they have jurisdiction over it under the 5 Hlizabeth, c. 9.— 
2 Haw., c. 8§ 38. But as prosecutions under the statute 
are much more difficult than those at common law, and 
are seldom adopted; even in the courts above, they are 
of course still less in use at the sessions. 

Besides the proceedings by indictment, the court before 
which any glaring offence of perjury is committed, has also 
the power to punish the offender in a summary way, as for a 
contempt. 


5. Of the Punishment. 


Perjury is punishable at common law with fine, imprison- 
ment and pillory (a), at the discretion of the court; and by 
statute 2G. II., c. 25, § 2 (made perpetual by 9G. IL, c. 18), 
the judge may order the party to be transported, or to be 
imprisoned and kept to hard labour in the house of correc- 
tion, for a term not exceeding seven years. The false affir- 
mation of a Quaker is punishable in the same manner.—22 
G. IL., c. 46, § 56; and of other sectarians, such as Menon- 
ists, Tunkers, &c., by the *49 G. IIT. c. 6; *10 G.IV.c. 1. 

Subornation of perjury is punishable by £40 fine, six 
months’ imprisonment, and the pillory.—d Hliz., ¢. 9. 


indictment for Perjury—18 V.,¢. 92. , 


County of The jurors for our Lady the Queen upon their 
to wit: ; oath present that heretofore to wit at the 
assizes holden for the county of , on the day of _‘,in 
the year of our Lord one thousand eight hundred and ‘ 
before , one of the justices of our Lady the Queen, a certain 
issue between one EK. I*., and one G. H. in a certain action of 
covenant was tried, upon which trial A. B. appeared as a wit- 
ness for and on behalf of the said EK. F., and was then and 
there duly sworn before the said , and did then and there 
upon his oath aforesaid falsely, wilfully, and corruptly depose 
and swear in substance and to the effect following, that he saw 
the said G. H. duly execute the deed on which the said action 
was brought, which fact was material to the said issue, whereas 
_ (a) Pillory abolished by 4. & 5 V., ¢. 24, 3 31. 
we 
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in truth the said A. B. did not see the G. H. execute the said 
deed, and the said deed was not executed by the said G. H., 
and the said A. B. did thereby commit wilful and corrupt 


perjury. 
Indictment for Subornation of Perjury—18 V., ¢. 92. 


County of Same as last form to the end, and then proceed : 

to wit: And the jurors further present that before 
the committing of the said offence by the said A. B. to wit, on 
the day of , in the year of our Lord one thousand eight 


hundred and wt Des unlawfully, wilfully and corruptly 
did cause and procure the said A. B. to do and commit the 
said offence in manner and form aforesaid. 


PHYSIC AND SURGERY. 


*By 8. G. IV., c. 3, it is enacted, that the practice of 
physic, surgery or midwifery, for hire, gain or hope of reward, 
by any person not duly licensed, or not being actually em- 
ployed as a physician or surgeon in his Majesty’s naval or 
military service, shall be a misdemeanor ; and that upon the 
trial of any person charged with such misdemeanor, the 
proof of license, or the right to practise, shall lie upon the 
defendant. But no prosecution shall be commenced after 
one year from the offence committed; and no person con- 
victed shall be imprisoned for more than six months, ‘or 
fined above £25. 


Indictment for practising without being duly qualified. 


County of ) The jurors for our lady the Queen, upon their 
LO Wit : § oath present, that A. A., late of the town- 
‘ship of , in the county of , being a person’ of 


a wicked mind and disposition, unlawfully, wickedly, and 
injurioasly minding and intending to impose upon and deceive 
divers liege subjects of our lady the Queen, under the false 
colour and pretence that he the said A. A. was well skilled in 
the art, calling, profession and practice of physic, surgery and 
midwitery, and that he was of sufficient knowledge and ability 
to undeitake and practise the said profession or calling, and 
to execute and perform the duties of ‘such art, profession 
and calling; and also unlawfully, wickedly and injuriously, 
going abo ut, and causing and procuring himself, the said A.A. 
to be enga ged, retained and employed, by divers liege subjects 
of our said lady the Queen, in attempting to heal them of 
divers mala dies, sores and diseases, wherewith the said liege 
subjects we1 ¢ affected, and in the delivery of pregnant women, 
for large sum $ of money to be paid to him the said A. A. for 
such his prete nded skill in the said art, practice, profession or 
‘calling of a ph,ysican, surgeon and midwife, on the first day of 
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May in the year of the reign of our sovereign lady Vic- 
toria, by the grace of God, of the united kingdom of Great 
Britain and Ireland, Queen, defender of the faith, with force 
and arms, at the township of aforesaid, in the county afore- 
said, unlawfully, wickedly and injuriously, did set up and 
practise the said art, profession and calling of a physician, 
surgeon and midwife, and from thence hitherto hath practised 
physic, surgery and midwifery, at the township aforesaid, in 
the county aforesaid, for gain, hire and hope of reward, he the 
said A. A. then and there not not being a member of the medi- 
cal board of that part of this province formerly the province of 
Upper Canada, and not being licensed by any governor, 
lieutenant-governor, or person administering the goverment 
therein, to practise physic, surgery or midwifery, in the same, 
and not being actually employed as a physician, or surgeon in 
her Majesty’s naval or military service, contrary to the form of 
the statute in such case made and provided, to the evil example 
of all others in the like case offending, and against the peace 
of our said lady the Queen, her crown and dignity. And the 
jurors aforesaid, do further present, that the said A. A. after- 
wards, to wit, on the first day of July, in the year of the 
reign aforesaid, with force and arms, at the townshrp aforesaid, 
in the county aforesaid, unlawfully, wickedly and injuriously, 
did set up and practise the art, profession and calling, of a 
physician and surgeon, and from the said first day of July, in 
the year aforesaid, to the first day of March, in the year of 
the reign aforesaid, did practise physic and surgery, for hire, 
gain and hope of reward, he the said A. A. then and there not 
being a member of such medical board as aforesaid, and not 
being licensed to practise physic or surgery in that part of this 
province formerly Upper Canada aforesaid, and not being 
actually employed as a physician or surgeon in her Majesty’s 
military or naval service, contrary to the form of the statute in 
such case made and provided, to the evil and pernicious 
example of all others in the like case offending, and against 
the peace of our said Jady the Queen, her crown and dignity. 


PILLORY. 


By the 4 & 5 Vic., c. 24, § 31, the punishment of the 
pillory is abolished. 


PIRACY. 


What acts amount to Piracy. 


When subjects of the same state commit robbery upon each 
other upon the high seas, such acts of violence and depre- 
dation amount to piracy. And the same, if the subjects of 
different states, connected by ties of amity and friendship, com- 
mit robbery upon one another.—4 Inst. 154, But where states 
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are at open war with each other, the plundering of an enemy 
is then not an act of piracy, but a mere act of hostility and 
lawful capture. So, if persons making a capture at sea do so 
by authority of any foreign prince or state, this also can- 
not be considered piracy. Thus, even a capture by authority 
of the marauding states of Algiers, Tunis, or Tripoli, cannot 
be treated as piracy.—Crrot. 2, c. 18, § 2; Str L. Jenk, 790. 
Formerly, indeed, no subjects of the British empire were 
deemed pirates if they acted under the commission of any 
foreign power; but by the 11 & 12 Wm. III., c. 7, (which 
was levelled against commissions granted by James II. after 
his abdication), it is enacted that if any natural-born subjects 
or denizens of this kingdom shall commit any piracy or rob- 
bery, or any act of hostility against others of his Majesty’s 
subjects or states, on pretence of authority from any person 
whatsoever, the offenders shall be deemed to be pzrates, 
felons and robbers ; and being convicted under that act, or 
the 28 Hen. VIII., c. 15, shall suffer capital punishment. 
In addition to this statute, the 18 Geo. II., c. 30, enacts 
that all natural-born subjects or denizens, who during any 
war shall commit any hostility upon the sea, or in any 
haven, river, creek or place, where the admiral has jurisdic- 
tion, against his majesty’s subjects, by virtue or under colour 
of any commission from any of the king’s enemies, or shall 
be otherwise adherent or giving aid or comfort to his Majes- 
ty’s enemies upon the sea, or where the admiralty has juris- 
diction, may be tried as pzrates, felons and robbers, in the 
court of admiralty, on shipboard, or on land; and being 
convicted, shall suffer death, &c., as under the last statute. 

By § 9 of the above statute of 11 & 12 Wm. III, c. 7, if 
any commander or master of any ship, or any seaman or 
mariner shall, in any place where the admiral has jurisdic- 
tion, betray his trust, and turn pirate, enemy or rebel, and 
piratically and feloniously run away with his or their ship, 
or any barge, boat, ordnance, ammunition, goods or merchan- 
dize ; or yield them up voluntarily to any pirate; or shall 
bring any seducing message from any pirate, enemy or rebel ; — 
or consult, combine, or confederate with, or attempt or en- 
deavour to corrupt any commander, master, officer or mari- 
ner, to yield up or run away with any ship, goods or mer- 
chandize, or to turn pirate ; orif any person shall lay violent 
hands on his commander, whereby to hinder him from fight- 
ing in defence of his ship and goods; or shall confine his 
master; or make, or endeayour to make, a revolt in the 
ship, he shall be adjudged, deemed, and taken to be a pirate, 
felon and robber, and being convicted, shall suffer accordingly. 
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By 8 Geo. L, c. 24, § 1, (made perpetual by 2 Geo. IL, 
c. 28, § 7), if any commander or master of any ship, or any 
other person, shall anywise trade with any pirate, by truck, 
barter, exchange, or in any other manner ; or shall furnish 
any pirate with any supplies of any kind; or shall fit out 
any vessel to trade with, or shall supply or correspond with 
any pirate, every such offender shall be deemed and adjudg- 
ed guilty of piracy, and shall suffer death. 


Of Accesories. 


Piracy being no felony by the common law, nor made so 
generally by any statute, the accessories to the offence were 
only triable by civil law, if their offence was committed on 
the sea; but if on the land, they were not triable at all till 
the 11 & 12 Wm. Ill.,¢. 7. By § 10 of this statute, it is 
enacted, that every person who shall knowingly or willingly 
set forth any pirate, or aid and assist in any piracy, he shall 
be deemed an accessory. And acter any piracy shall be 
committed, every person who shall receive, entertain or con- 
ceal any such pirate, shall likewise be deemed an accessory. 
And all such accessories shall be tried after the course of 
the common law, according to the statute 28 Hen. VIIL., as 
principals, and not otherwise, and shall suffer death and loss 
of land accordingly as such principals. But by 3 Geo. L., c. 
24, all persons who by statute 11 & 12 Wm. IIL, are only 
deemed accessories, are by this statute declared to be prin- 
eipals, and shall and may be dealt with accordingly. 


Of the Indictment, Trial and Judgment. 


The indictment must allege the fact to have been com- 
mitted on the high seas, within the jurisdiction of the adm- 
ralty, and lay it to be done feloniously and piratically. If 
it turn out that the goods were taken any where within the 
body of a county, the admiralty can have no jurisdiction to 
inquire into the offence. So, on the other hand, if goods 
were taken at sea and afterwards brought on shore, the of- 
fender cannot be indicted as for larceny in that county into 
which they were carried, because the original felony was no 
taking whereof the common law takes cognizance.—3 Inst. 
US); Ll Haws, 2. 8,3 10. 

By 28 Hen. VIII., c. 15, § 1, all treasons, felonies, rob- 
beries, murders and confederacies, committed in or upon the 
sea, or in any haven, river, creek or place, where the admi- 
ral has, or pretends to have power, authority or jurisdiction, 
shall be tried by commissioners of oyer and termzner, in such 
shires and places as shall be limited by the king’s commis- 
sion, in the same manner as if such offences had been com- 
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mitted on the land; and by § 8, the offender. is excluded 
from the benefit of clergy. But notwithstanding this sta- 
tute, the admiralty can claim no jurisdiction where the haven, 
river or ereek, is within the body of a county ; for in that 
case, the offence was always cognizable at common law: and 
all rivers are within the jurisdiction of the common law, 
until they flow past the furthest point of land next the sea. 

In order to spare the expense and delay of bringing offen- 
ders from remote places to be tried in England, the 11 & 12 
Wm. III., c. 7, § 1, provided that the courts of admiralty 
abroad might be authorised to try piracies, felonies and rob- 
beries, upon the sea ; but as this act did not include treason, 
misdemeanors and other offences, the 46 Geo. IIL, c. 54, 
enacts that all treasons, piracies, felonies, robberies, murders, 
conspiracies and other offences, of what nature or kind 
soever, committed upon the sea, or in any place where the 
admiral has jurisdiction, may be tried (according to the 
course of the common law of this realm used for offences 
committed upon the land) in her Majesty’s colonies, under 
the great seal. And all persons convicted of such offence 
shall be hable to the same punishment as persons would be 
if tried within this realm under the 28 Hen. VIII. 


POISON. 


Sir W. Blackstone in his commentaries, 4th vol., page 196, 
says, of all species of deaths, the most detestable is that of 
poison ; because it can, of all others, be the least prevented 
either by manhood or forethought, and therefore by the 
statute 22 H. VIII., c. it was made treason, and a more 
grievous and lingering kind of death was inflicted on it than 
the common law allowed, namely, boiling to death ; but this 
act did not live long, being repealed by 1 EH. VI., c. 12. 
This extraordinary punishment seems to have been adopted 
by the legislature from the peculiar circumstances of the 
crime which gave rise to it; for the preamble of the statute 
informs us, that John Roose, a cook, had been lately convicted 
of throwing poison into a large pot of broth prepared for the 
Bishop of Rochester’s family, and for the poor of the parish ; 
and the said John Roose was by a retrospective clause of the 
same statute, ordered to be boiled to death.—Jb. note (26.) 
Lord Coke mentions several instances of persons suffering 
this horrid punishment.—3 Inst. 48. | 

If a physician or surgeon gives his patient a potion 
or plaister to cure him, which contrary to expectation 
kills him, this is neither murder nor manslaughter, but 
misadventure. But it hath been holden that if he was 
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not a regular pvt or surgeon who administers the 
medicine, or performs the operation, it is manslaughter 
at the least.—Mirr. c. 4, § 16. Britt. c. 5; 4 Inst. 
251. Yet Sir Matthew Hale very justly questions the 
law of this determination.—1 H. P. C. 480. And if one 
intends to do another a felony, and undesignedly kills a man, 
this is also murder. ‘Thus, if one shoots at A. and misses 
him, but kills B., this is murder, because of the previous 
felonious intent. The same is the case where one lays poison 
for A.; and B., against whom the poisoner had no malicious 
intent, takes it, and it kills him, this is likewise murder. 
1-H. P. @., 466. So also if one gives a woman with child 
a medicine to procure abortion, an it operates so violently 
as to kill the woman, this is murder in the person who gave 
it.— Ib. 429. 

Our own statute law contains the following provisions with 

regard to poison : 

y4& 5 V., c. 27, § 9, administering poison or causing 
the same to be administered with intention to commit murder, 
is made felony, and punishable by death. 

§ 18. If with intent to procure abortion, it is then felony 
and punishable at the discretion of the court, by imprisonment 
in the provincial penitentiary for life, or any term not less 
than seven years, or in any other place of confinement not 
exceeding two years. 

By 12 V., c. 60, no person shall use any strychnine or 
other poison, as a means of killing any wild animal, or place 
any such poison, whether concealed in food or otherwise, in 
any place where it may be found by any such wild animal, 
under the penalty of £10, and if not forthwith paid upon 
conviction, imprisonment not exceeding three months, or 
until penalty and costs paid. 

§ 2. No apothecary, chemist, druggist, vender of medi- 
cines, or other person shall sell or deliver any arsenic, 
corrosive sublimate, strychnine or other poison, mineral or 
vegetable, simple or composite, commonly known as deadly 
poison, or which being incautiously or secretly administered 
may cause immediate death, to any person who shall not 
then produce and deliver a certificate or note from some 
justice of the peace, physician, priest or minister of religion 
resident in the locality, addressed to such apothecary, Xc., 
and mentioning the name, residence, calling or profession of 
the person requiring the same, under the penalty of £10, 
and if not forthwith paid upon conviction, commitment for a 
period not exceeding three months, or until penalty and 
costs paid. 
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§ 3. Such penalties to be recoverable before any one jus- 
tice of the peace, on the oath of any one or more credible 
witnesses other than the prosecutor : prosecution to be com- 
menced within six months; and one moiety of the penalty 
to go to the prosecutor and the other to the public uses of 
the province. § 4 limits the operation of the act to Lower 
Canada. 

By 14 & 15 V., c. 61, § 5, the above act 12 V., c. 60, is 
amended by omitting the words “ justice of the peace” in 
the second section, and the 4 § is repealed; and the act as 
amended is to extend to Upper Canada as well as Lower 
Canada. | 


See also ante ‘* Cholorform,” p. 140. 
POLICE VILLAGES. 


By the municipal act 12 V., c. 81, § 42, the municipal 
council of any county is authorised by by-law, upon the 
petition of any number of the inhabitants of any unincorpor- 
ated village or hamlet, situate in such county, or for the 
municipal councils of any two or more counties, upon any 
such petition from the inhabitats of any incorporated village 
or hamlet, situate partly within one of such counties, and 
partly within another or other of them, to define the limits 
within which, in respect to such village or hamlet, there is, 
in the opinion of such municipal council or councils, a resi- 
dent population sufficient to make it expedient that the 
provisions of this act, for the regulation and police of unin- 
corporated villages should be applied to such village or 
hamlet, and every such by-law shall fix the place in such 
village Or hamlet for holding the first election of police trus- 
tees, the person who shall preside thereat, and the hour of 
meeting. § 43. Until such village be incorporated it shall 
be lawful for the resident freeholders and householders, on 
the second monday in January next after three calendar 
months from the passing of such by-law, and annually on 
that day afterwards, to assemble at the time and place ap- 
pointed, and elect from among themselves three police 
trustees for such village, who, or any two of them by a 
memorandum in writing under their hands, to be filed with 
the township clerk, shall within a reasonable time after such 
election nominate and appoint one of their number to be the 
inspecting trustee. §44. The collector is required to deliver 
to the person presiding at such meeting a copy of his roll, 
comprising the names of the resident freeholders and house- 
holders of such village, and their assessment on the roll, and 
to verify the same by affidavit (or affirmation) endorsed 
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thereon, to be sworn (or affirmed) before any justice of the 
peace for the county; and the persons whose names are 
entered on such roll, and are resident in the village at the 
time of such election shall be entitled to vote thereat. But 
no person shall be elected a police trustee who has not been 
entered on the roll for rateable property to the value of £100 
in his owa right or in the right of his wife. § 45. Trustees 
of the preceding year or any two of them, may appoint a 
person to preside at the next annual meeting. § 46. In case 
of his absence (one hour) the majority of the meeting may 
appoint a person to preside, and the election is to pro- 
ceed. § 47. In case of vacancy among the police trus- 
tees the remaining trustees may appoint another in 
his place. § 48. Police trustees neglecting duties of 
office to forfeit 20s., § 49, to be sued for within ten 
days afterwards. § 50. All penalties incurred under the 
regulations of the police by the next succeeding section, to 
be sued for by the inspecting trustee, or in his absence, or 
being the party complained against, by some other of such 
trustees, before any one justice, having jurisdiction within 
five miles of the village, or else, before any other justice in 
such village, by information in a summary way, upon the 
oath of one or more witnesses. Penalties to be levied by 
distress and sale, and applied to the repairs and improvements 
of the streets and lanes of such village. § 51. Police 
trustees to enforce within the limits of such village the 
following regulations, viz. : 


1. A Ladder on the roof to every chimney of a house, more 
than one story in height; and another from the ground to the 
roof, under the penalty of 5s. for every neglect, and 10s. per 
week upon the proprietor. 

2. Two buckets for water in case of fire, to be kept by every 
householder, under penalty of 5s. for each. 

3. Ovens and Furnaces of any baker, hatter, brewer, manu- 
facturer of pot and pearl ashes, or any other person, to be 
connected with a stone or brick chimney, three feet higher 
than the building, or any building within one chain, urder a 
penalty not exceeding 10s., and 15s, a week during neglect. 

4, Stove-pipes to have six inches between the pipe and 
partition or floor, or nearest wood work, and the pipe inserted 
into a chimney with ten inches between the stove and any 
wood work or lathed partition, under a penalty of 10s. 

5. Entering any mill, barn, outhouse, or stable, with a lighted 
candle or lamp, not well enclosed in a lantern, or with a lighted 
pipe or cigar, or carrying fire not properly secured into such 
barn, &c., penalty 5s. for every offence. 

6. Lighting a fire in any wooden house or outhouse, except 
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in brick or stone chimney, or in a stove—penalty 5s. for each 
offence. 

7. Carrying fire through any street, lane, yard, garden or 
place, except in a copper, iron or tin vessel—penalty 2s. 6d., 
and for every subsequent offence, 5s. 

8. Putting hay, straw or fodder in any dwelling-house, 5s. 
for the first offence—10s. per week until removed. 

9. Gunpowder for sale to be kept in boxes of copper, tin or 
lead, under a penalty of 20s. for first offence, and 40s. for every 
subsequent offence. 7 

10. Selling gunpowder at night—penalty 40s. first offence, 
60s. for every subsequent offence. 

11. Depositing ashes or cinders (pot and pearl ashes excepted) 
in any wooden vessel, not lined with sheet-iron, tin or copper ; 
for every offence, 5s. 

12. Depositing quick or unslacked lime in any building, in 
contact with wood work—for every offence 5s., and 10s. per 
diem until removed. 

13. Lighting fires in any street, lane, or public place—penalty, 
DS. 
14. Hrecting furnace for making charcoal of wood—penalty 20s. 
15. Throwing filth, rubbish, or ordure into any street, lane or 
public places—penalty, 2s. 6d., and 5s. every week until 
removed. 


POLICE OFFICE. 


By the Municipal Act, 12 V. c. 81, § 69, it is enacted that 
there shall be in each incorporated town a police-office, at 
which it shall be the duty of the police magistrate, or the 
mayor, in case of his absence or sickness, to attend daily, or 
at such times and for such periods as shall be necessary for 
the disposl of business (excepting Sunday, Christmas-day, 
Good Friday, or any day appointed by proclamation for a 
public fast or thanksgiving) unless in case of urgent neces- 
sity; and it shall be lawful for any justice of the peace 
having jurisdiction within the town, at the request of the 
mayor, to sit for such mayor at such police-office. § 70. Such 
police magistrate to be appointed by the Crown during plea- 
sure; and every such police magistrate to be ex-officio a 
justice of the peace for the town, and for the county within or 
on the borders of which such town shall lie, and shall receive a 
salary of not less than £100 per annum, payable quarterly, out 
of the municipal funds of such town. Such police magistrate 
not to beappointed until the corporation shall have communi- 
cated to the Governor-General, through the Provincial Sec- 
retary, that such officer was required. § 71. Such police 
magistrate shall have the power of suspending from office 
any chief constable or constable of the town for any period 
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in his discretion, immediately afterwards reporting the same, 
with the cause thereof, if he deem such chief constable or con- 
stable deserving of dismissal for the catise of such suspension, 
to the town council, who shall in their discretion dismiss such 
officer, or restore him to office after the period of suspension 
shall have expired; and during the period of such suspension 
such police magistrate may appoint a substitute. § 72. All 
offences against the by-laws of any town, and all penalties 
for refusal to accept or be sworn into office in such town, and 
all other offences, over which one or more justices of the 
peace have jurisdiction within such town, may be prosecuted 
and sued for, tried and recovered before the police magistate 
of such town, either acting alone or assisted by one or more 
justices of the peace for such town, as the case may require ; 
and such police magistrate shall be ex-officto a justice of the 
peace for such town. § 73. Clerks of the town councils to be 
clerks of the police offices, and receive the same emoluments 
as appertain to clerks of justices of the peace, unless by act 
of the town councils another officer be appointed. 

By 16 V., c. 178, § 28, a police magistrate is authorised 
to do whatever may be done by two justices. A similar pro- 
vision will be found in 16 V., ¢. 179, § 21. 


POSSE COMITATUS. 


The posse comitatus, or power of the county, includes the 
aid and attendance of every person above fifteen years of age 
under the degree of peer, except ecclesiastical persons, and 
such as labour under any infirmity. It may be raised by the 
sheriff, or justices of the peace, where a riot is committed, 
where a forcible entry is made, or where there is any force 
or rescue contrary to the commands of the king’s writ, or in 
opposition to the execution of justice. Persons refusing to 
assist in this service, when legally required, may be fined and 
imprisoned. ‘The statutes relating to the posse comitatus are 
the 17 R. II., c. 8; 18 Hen. IV. c. 7, and the 2 Hen. V., 
c. 8; and see 2 Inst. 198; 3 Inst. 161. 


POST-OFFICE. 


By *3 W. IV., c. 4, which determines the number of cases 
in which capital punishment shall be inflicted, it is enacted, 
that if any person shall rob any person carrying or convey- 
ing, or having charge of his Majesty’s mail in any part of 
this province, of any letter or letters, packet or packets, bag 
or mail of letters, every such offender being convicted thereot 
shall suffer death asa felon. § 12. And accessories before 
the fact, shall also suffer death. 
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By 18 & 14 V., c. 17, intituled, ‘‘An act to provide for the 
transfer of the management of the inland posts to the pro- 
vincial government, and for the regulation of the said depart- 
ment,’ it is enacted by § 1, that this act shall come into 
force, at and from the time the royal assent thereto shall be 
proclaimed in this province, or at such subsequent time as by 
order of her Majesty in council shall be fixed. § 2. The 
inland posts and post communications in this province, so far 
as is consistent with the imperial acts now in force, shall be 
exclusively under provincial management and control; and 
the revenue arising therefrom shall form part of the provin- 
cial revenue. § 3. All post offices, and postal divisions, 
stations, districts and establishments, and all commissions or 
appointments of any officers or persons employed shall con- 
tinue and remain, subject to the provisions hereinafter made, 
as well as all bonds and contracts by, with, or to any such 
officers, and contracts for conveyance of the mails, &c. § 4. 
Except the provincial postmaster-general, no officer appointed 
or continued under this act shall receive more than £400 per 
annum (a) in salary or emoluments, and the provincial post- 
master-general’s salary shall not exceed £750 perannum. § 6. 
The provincial postmaster-general to be appointed by letters 
patent, and other officers by letter from the proper officer, 
communicating the Governor's pleasure; and nothing in this 
act shall prevent the provincial postmaster from sitting and 
acting as a member of the Legislative Assembly. § 6. All 
privileges, powers and authority now vested by any provincial 
act in her Majesty’s deputy postmaster-general, with regard 
to services to be required from any railroad company, res- 
pecting the conveyance of the mail, &c., shall be vested in 
the provincial postmaster-general. § 7. Mails in future not 
to be carried across ferries grates, but such service shall be 
fixed by contract, or arbitration. § 8. Provincial postage on 
letters and packets (not being newspapers or printed pamph- 
lets, magazines or books, entitled to pass at a lower rate) shal} 
not exceed the rate of 5d. currency per half ounce for any 
distance within this province, any fraction of a half ounce 
being chargeable as a half ounce. No transit postage shall 
be charged on any letter or packet passing through this 
province to any other colony in British North America, 
unless the sender choose to pre-pay it; nor on any letter 
or packet from any such colony if pre-paid there. Two- 
pence sterling the half ounce shall remain as the rate in 
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operation, as regards letters by British mails, to be extended 
to countries having postal conventions with the United 
Kingdom, unless her Majesty’s government in the United 
Kingdom shall see fit to alter this rate, to be changed to 3d. 
currency. ‘The pre-payment of provincial postage shall be 
optional. No privilege of franking shall be allowed as 
regards provincial postage. Provincial stamps for the pre- 
payment of postage may be prepared under the order of the 
Governor in council; which stamps shall be evidence of pre- 
payment. The provincial postage on newspapers, pamphlets 
and printed books, to remain as it now is, until altered by 
regulation under this act; and subject to the foregoing 
provisions, the Governor in council shall have full power and 
authority to make orders and regulations respecting the 
post office department as defined in the act. § 9. Any per- 
son who shall collect, send, convey, or deliver or undertake 
to convey, or deliver any letter within this province, or who 
shall have in his possession any letter for the purpose of 
conveying or delivering it, otherwise than in conformity with 
this act, shall, for each letter, incur a penalty of £5, with the 
following exceptions :—I1. Letters sent by a private friend, 
in his way, journey or travel, provided such letters be delivered 
by such friend to the party addressed. 2. Letters sent by 
a messenger on purpose, concerning the private affairs of the 
sender or receiver. 8. Commmissions or returns thereof ; 
and affidavits, or writs, process, or proceedings, or returns 
thereof, issuing out a court of justice. 4. Letters addressed 
toa place out of the province and sent by sea, and by a 
private vessel. 5. Letters lawfully brought into this province 
and immediately posted at the nearest post-office. 6. Letters 
of merchants, owners of vessels of merchandize, or of the 
cargo or loading therein, sent by such vessel of merchandize, 
or by any person employed by such owners for the carriage 
of such letters, according to their respective addresses, and 
delivered to the person addressed, without pay, hire, reward, 
advantage or profit, for so doing. 7. Letters concerning 
goods or merchandize, sent by common known carriers, to 
be delivered with the goods to which such letters relate, 
without hire, reward, profit or advantage, for receiving or 
delivering them: provided, that nothing herein contained 
shall authorise any person to collect any such excepted 
letters for the purposes aforesaid. 

§ 10. Any letters conveyed, received, collected, sent or 
delivered in contravention of this act, may be seized by any 
person or any officer of the provincial post-office, or revenue, 
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and taken to tne nearest post-office. § 11. Postage’ on 
létters (if not pre-paid) shall be payable by the party to 
whom addressed; and if refused, or the party addressed 
cannot be found, then such postage shall be recoverable from 
the sender. § 12. No postmaster shall be bound to give 
change, but the exact amount of postage on any letter or 
-package shall be tendered or paid in current coin, or pro- 
vincial postage stamps. § 18. Subject to this act and 
instructions from the Governor, the postmaster-general shall 
have power to open and close post-offices and mail routes, 
suspend any postmaster or officer, or servant of the depart- 
ment until the Governor’s pleasure be known, and appoint a 
person in his stead ; to enter into and enforce contracts for 
conveyance of the mail; and to make rules and orders for the 
management of the department ; and sue for penalties. The 
like powers to be exercised by his deputies. § 14. Soldiers’ 
and seamen’s letters to be subject to certain postage, to be 
fixed by the Governor in council. § 15. The postmaster- 
general not to be liable to any party for the loss of any letter 
or packet sent by post. 


§16. Offences punishable as Felonies. 


1. To steal, embezzle, secrete, or destroy any post letter, 
shall be felony, punishable in the discretion of the court by 
imprisonment in the provincial penitentiary, for not less than 
three nor more than fourteen years; unless such post letter 
shall contain any chattel, money or valuable security, in 
which case the offence shall be punishable by imprisonment in 
the penitentiary for life. 


2. To steal from or out of a post letter any chattel, money 
or valuable security, shall be felony, punishable by imprison- 
ment in the said penitentiary for life. 


3. To steal a post letter bag, or a post letter from a post 
letter bag, or a post letter from any post-office, or from any 
office of the provincial post-office, or from a mail, or to stop a 
mail with intent to rob or search the same, shall be felony, 
punishable by imprisonment in the said penitentiary for life. 


4. To open unlawfully any post letter bag, or unlawfully to 
take any letter out of such bag, shall be felony, punishable by 
imprisonment in the penitentiary for fourteen years. 


5. To receive any post letter, or post letter bag, or any 
chattel, money or valuable security, the stealing, taking, secret- 
ing, or embezzling whereof is hereby made felony, knowing the 
same to have been feloniously stolen, taken, secreted or 
embezzled, shall be felony, punishable by imprisonment in the 
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penitentiary for fourteen years, and the offender may be indicted 
and convicted, either as accessory after the fact or for a sub- 
stantive felony. 


6. To forge, counterfeit or imitate any postage stamp, issued or 
sued under the authority of this act, or under the authority of the 
imperial government, of any British North American province, or 
any foreign country, or knowingly to use any such forged, coun- 
terfeited or imitated stamp, or to engrave, cut, sink, or make any 
plate, die, or other thing, whereby to forge, counterfeit, or imitate 
such stamp, or any part or portion thereof, except by permission in 
writing of the postmaster-general, or some officer or person who 
under this act may lawfully grant such permission, or to have 
possession of any such plate, die, or other thing as aforesaid, 
without such permission as aforesaid, or to forge, counterfeit or 
unlawfully imitate, use or affix to, or upon any letter or packet, 
any stamp, signature, initials or other mark or sign, purporting 
that such letter or packet ought to pass free of postage, or at a 
lower rate of postage, or that the postage thereon had been 
paid, shall be felony, punishable by imprisonment in the pem- 
tentiary for life. 


Offences punishable as Misdemeanors. 


1. To open unlawfully, or wilfully to keep, secrete, delay or 
detain, or procure, or suffer to be unlawfully opened, kept. 
secreted or detained, any post letter bag, or any post letter, 
whether the same come into the possession of the offender by 
finding or otherwise howsoever, or after payment or tender of 
the postage thereon (if payable to the party having possesssion 
of the same), to neglect or refuse to deliver up any post letter 
to the person addressed or legally entitled thereto, shall be a 
misdemeanor. 


2. To steal, or for any purpose to embezzle, secrete, destroy, 
wilfully detain or delay, any printed form or proceeding, news- 
paper, printed paper or book sent by post, shall be a misde- 
meanor. . 


3. To obstruct or wilfully delay the passing or progress of 
any mail or of any carriage or vessel, horse, animal or carriage 
employed in conveying any mail on any public highway, river, 
canal or water communication in this province, shall be a mis- 
demeanor. 

4. To cut, tear up, or wilfully to damage or destroy any 
post letter bags, shall be a misdemeanor. 


5. It shall be a misdemeanor for any mail carrier or any 
person employed to carry any mail, post letter bag or post 
letters, to be guilty of any act of drunkenness, negligence, 
or misconduct, whereby the safety or punctual delivery of 
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such mail, post letter bag or post letters shall be endanger- 
ed; or, contrary to this act or any regulation made under 
it, to collect, receive or deliver any letter or packet, or to 
neglect to use due care and diligence to convey the mail, post 
letter bag, or post letter, at the rate of speed appointed therefor 
by the regulations then in force or the contract under which he 
acts. . 


6. It shall be a misdemeanor for any toll-gate keeper to refuse 
or neglect forthwith upon demand to allow any mail or any car- 
riage, horse or animal employed in conveying the same, to pass 
through such toll-gate, whether on the pretence of the nonpay- 
ment of any toll, or any other: provided that nothing herein 
shall affect the right of any officer or person travelling with any 
mail, to pass toll free through any toll-cate; but in any case 
where such officer or person would now pass toll free, any 
officer or person travelling with a mail after the passing of this 
act, shall, in hke manner, pass toll free, but not otherwise 
or elsewhere, unless it be otherwise provided by competent 
authority: but in any case he shall not be detained on pretence 
of demanding such toll, but the same, if due and not paid, shall 
be recoverable in the usual course of law from the party liable. 


7. Any wilful contravention of any regulation lawfully made 
under this act shall be a misdemeanor, if declared so by such 
regulation.. 


8. T’o solicit or endeavour to procure any person to commit 
any act hereby made or declared a felony or misdemeanor, shall 
be a misdemeanor; and every such misdemeanor shall be pun- 
ishable by fine or imprisonment, or both, in the discretion of 
the court; and every principal in the second degree, and every 
accessory before or after the fact to any such felony as aforesaid, 
shall be guilty of felony, and punishable as the principal in the 
first degree ; and every person who shall aid, abet, counsel, or 
procure the commission of any such misdemeanor as aforesaid, 
shall be guilty of misdemeanor, and punishable as a principal 
oflender; and any imprisonment awarded under this act shall 
be in the penitentiary, if for a term of or exceeding two years: 
and if the imprisonment awarded be for a less term, it may 
be with or without hard labour in the discretion of the court. 


§ 17. Offences under this act may be dealt with, indicted, 
tried and punished, and charged to have been committed m 
the locality where committed, or where the offender shall be 
apprehended, or be in custody. §18. In indictments, the 
property of such post letter, letter bag, post letter, packet, 
chattel, money, or valuable security sent by post, shall be 
laid in the provincial postmaster-general. § 19. Certain 
provisions of the 10 & 11 V., c. 31, extended to officers of the 
provincial post office. § 20. The provincial postmaster- 
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general may compromise and compound any action, suit, or 
information commenced by his authority, for récovering any 
penalties under this act, on such terms and conditions as he 
shall think proper. § 21. All mere pecuniary penalties im- 
posed by this act, shall be recoverable with costs in any court 
having jurisdiction to the amount, and shall belong to the 
Crown, saving the power of the Governor in council to allow 
any part or the whole tothe informer. But all such penalties 
shall be sued for within one year after being incurred; and 
if the penalty do not exceed £10, it may be recovered before 
any one justice of the peace, in a summary manner, and if 
not paid may be levied by distress under warrant of such 
justice ; and if exceeding £10, the offender may be indicted 
for a misdemeanor (instead of being sued for the penalties), 
and if convicted, punished by fine, or imprisonment, or both, 
in the discretion of the court. § 22. Penalties may be 
recovered on the oath of one credible witness. § 22. In any 
action against any postmaster, Xc., a statement of the account 
of such postmaster, shewing the balance, and certified as 
correct by the accountant of the post office, shall be evidence, 
and judgment shall be given for double the amount. § 24. 
Interpretation clause. 

By 14 & 15 V., c. 71, so much of the 13 & 14 V., c. 17, 
as may be inconsistent with this act is repealed. § 2. Pro- 
vides for the mode of advertising for tenders for mail service. 
§ 3. Additional compensation to mail carriers limited. § 4. 
The lowest tender to be accepted. § 5. Abstracts of all 
the tenders to be recorded by the postmaster-general in a 
book. §6. Any person employed in the post-office depart- 
ment becoming interested in any mail contract or acting as 
agent for any contractor, shall be dismissed. § 7. Tenders 
to be accompanied by a written guarantee. § 8. Contracts 
for less than £50 per annum may at the discretion of the 
postmaster be submitted to public competition, or concluded 
by private agreement. § 9. Contracts not to be made with 
persons who have combined to keep back tenders. § 10. 
Unclaimed letters to be advertised in a local newspaper. § 
11. The postmaster authorised to contract with any railroad 
company for conveying the mail either with or without 
advertising. § 12. Annual reports to be made by the post- 
master-general to the Governor for the purpose of being laid 
before parliament, of the finances of the department, and 
other matters. § 18. Post routes not yielding one fourth of 
_ the expense of its establisment within three years shall be 
discontinued. §14. Authority to establish branch post-oflices 
in any city or place requiring such accommodation. § 106. 
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Authority for establishing a penny post delivery for letters 
In any city, and 4 penny for newspapers. § 16. Three in- 
spectors of post-offices to be appointed and their duties 
defined. § 17. Insufficient stamps on letters to be disre- 
garded, and the full postage charged. § 18. No allowance 
to be made to any clerk or officer for extra services. § 19. 
Postmasters upon their appointment to give bond with ap- 
proved security for the faithful discharge of their duties. § 
20. Postmasters neglecting to render accounts and pay over 
the balance due at the end of every three months to be 
sued: and all suits to be instituted in the name of the post- 
master-general. § 21. Any postmaster neglecting to render 
his accounts for one month after the time prescribed, shall 
forfeit double the value of the postages at the same office in 
any equal portion of time. § 22. Postmaster of Quebec, 
Montreal, Kingston, Toronto and Hamilton, to render 
quarterly accounts to the postmaster-general under oath of 
all emoluments received for boxes or pigeon holes, or other 
receptacles for letters or papers, and of all emoluments 
from branch post-offices: and if exceeding £400 per annum, 
the excess shall be paid to the postmaster-general for the use 
of the department, and no postmaster shall, under any 
pretence, have or retain in the aggregate, more than £400 per 
annum, including salary, commissions, boxes, and other 
emoluments. § 23. If any oflicer of, or connected with the 
post office department, shall convert to his own use, or shall 
use by way of investment in any kind of property or merchan- 
dise, or shall loan with or without interest, any of the public 
moneys entrusted to him for safe keeping, transfer disburse- 
ments, or any other purpose, every such act shall be deemed 
an embezzlement, and declared to be a felony; and the 
neglect or refusal to pay over any public moneys in his hands, 
or to transfer or disburse any such moneys promptly on the 
requirement of the postmaster-general, shall be prima facie 
evidence of such conversion; and all persons advising or 
knowingly and willingly participating in such embezzlement, 
upon conviction, shall for every such offence forfeit and pay 
to her Majesty a fine equal to the amount embezzled, and 
shall suffer imprisonment for a term not less than three | 
months, and not more than seven years. 

By 16 V., c. 8, § 1, all former provisions in 13 & 14 V., 
c. 17, and 14 & 15 V., c. 71, inconsistent with this act are 
repealed. § 2. In what cases only contracts for carrying the 
mail need be advertised at the seat of government. § 2. 
Proceedings when the postmaster-general shall deem the 
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lowest tender excessive. § 3. Conditions on which United 
States mails may be carried through Canada. § 5. Such 
mails to be deemed her Majesty’s mails as regards the 
punishment of offences committed in respect thereof. § 6. 
Stealing, purloining, embezzling, or obtaining by false pre- 
tences, or unlawfully making, forging, or counterfeiting any 
key to any lock in use by the post office department, or any 
of the mails or mail bags; or having in possession any such 
mail key or lock with intent unlawfully to use, sell, or other- 
wise dispose of the same, to be deemed felony, punishable by 
imprisonment in the penitentiary for a period not exceeding 
seven years. § 7. Postmasters allowed to be mail contrac- 
tors. § 8. Letters suspected to contain contraband goods 
may be detained, and proceedings thereon. § 9. No mail 
stage shall be exempt from toll on any road or bridge unless 
provided for in the act or charter, excepting existing con- 
tracts, unless there be more than four passengers. 

By 18 V., ¢. 79, § 2, so much of the 4th § of the post- 
office act (13 & 14 V., c. 17) as limits the postmaster’s salary 
to £400 per annum, is repealed, and enlarged to £500 per 
annum. § 8. So much of the 16th § of the 14 & 15 V., ¢. 
71, as limits the number of inspectors,»is repealed. § 4. 
All letters and mailable matter addressed to or sent by 
the Governor, or by any public department, shall be post- 
age free, under such regulations as may be directed by the 
Governor in council. § 6. All public documents and printed 
papers may be sent by the speaker, or chief clerk aforesaid, 
to any member of either house during the recess, free of post- 
age. § 7. And such members may also, during the recess, 
send postage free all papers furnished by order of either 
branch of the legislature. 

By 20 V., c. 25, §§ Land 5 of 18 V., c. 79 are repealed. 
§ 2. Newspapers printed and published within this province, 
and addressed from the office of publication, shall be trans- 
mitted postage free to any other post office in Canada, or to 
the united kingdom or any British colony, or to France. 47. 
Certain other periodicals to pass free. § 6. Letters and other 
mailable matter addressed to, or sent by the speaker or chief 
clerk of the Legislative Council, or Legislative Assembly, or to 
or by any members at the seat of government during the ten 
days before parliament, to be postage free. § 7. Postmaster- 
general’s reports to be made up to what time. §8. Post- 
masters, &c., to account and pay over at such intervals as the 
postmaster-general shall think fit. § 9. Annual report to 
contain certain particulars as to money orders. 
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POT AND PEARL ASHES. 


By 18 V., c. 11, § 1, the former act 6 V., c. 6, is repealed. 
§ 2. Description of barrels in which only ashes shall be 
inspected not to exceed 82 inches in length by 22 inches in 
diameter on either head, nor less than 30 inches in length by 
20 inches in diameter on either head, and the chime thereof not 
to exceed one inch; and every manufacturer shall be bound to 
mark in legible characters on the end of each barrel before 
each is filled the exact weight thereof. § 8. Licenses exist- 
ing previous to the Ist of January, 1855, to be cancelled. 
§ 4. Boards of trade at Quebec, Montreal, Toronto aud 
Kingston and municipal authorities in other places to appoint 
a board of examiners of applicants for the office of inspec- 
tor. Board of examiners in Quebec and Montreal to con- 
sist of five persons, and other places three fit, proper, and 
skilful persons resident in the place or vicinity ; such exami- 
ners before acting to take an oath of office as prescribed in 
the act. § 0. The mayor of Quebec, Montreal, Toronto and 
Kingston for the time being, and chief municipal officer of 
any other place authorised to appoint an inspector or joint- 
inspector for the said cities and places. Inspectors to under- 
go examination before the board as to fitness, character, and 
capacity, and not to be appointed unless approved and recom- 
mended by such board; nor in any place where shall be a 
board of trade, except on the requisition of such board. 
Inspectors before acting to furnish two sufficient sureties of 
£500 each, if for Montreal, and £250 each for other places. 
§ 6. Bond of suretyship to be kept at the office of the clerk 
of the corporation. § 7. Board of examiners authorised to 
require the attendance upon such examination of two or 
more skilled persons in the manufacture of ashes, who may, 
in the presence of the board, question the applicant as to his 
knowledge in the matter. § 8. Persons appointed inspectors 
to take a certain oath of office prescribed in the act before 
acting. § 9. Present inspectors and assistants to retire on 
Ist of January, 1855. § 10. Mode of inspecting, classify- 
ing and marking ashes as first sort, second sort, and third 
sort, and their qualities defined. Inspector to weigh each 
barrel and mark on the branded head with black the weight 
thereof, including tare, and the weight of the tare under the 
same, and he shall brand the same in plain letters and figures 
on each barrel containing ashes of the first quality the words 
first sort; of the second quality the words second sort ; and of 
the third quality the words third sort, together with the words 
pot ash, pearl ash, as the case may be, with his own name 
and the place of inspection ; he shall collect the crustings 
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Gf any) of each separate lot, and deduct the value from the 
inspection charges to be paid by the proprietor of such lot, 
or deliver them to him. He shall mark the word unbrand- 
able No. 1, 2, 8, 4, 5, according to its strength, on every 
barrel so adulterated with stone, sand, lime, salt, or any other 
improper substance, so as not to admit of its being classified 
as first, second, or third, and he shall also make and deliver a 
separate weigh-note or bill of each quality whenever required 
by the owner or his agent. § 11. Inspectors (except in 
Montreal) to provide convenient premises for storage and 
inspection, to keep the barrels in some dry place safe from 
weather and floods, and under a tight roof, and if in sheds 
enclosed on every side; and every inspector violating this 
provision shall forfeit and pay to the owner 10s. for every 
barrel not stored as aforesaid besides actual damages sus- 
tained by such owner. § 12. Inspector for Montreal to pro- 
vide stores and insure ashes against fire. § 13. Inspectors 
to receive certain rates of remuneration for their services. 
§ 14. Inspectors at Montreal and Quebec to appoint assist- 
ants and clerks; assistants to give security. § 15. And be 
removed at pleasure. § 16. Vacancies at Montreal to be 
supplied by the mayor of the city. § 17. Any inspector or 
assistant while in office directly or indirectly concerned in 
the buying or selling of any pot or pearl ashes, ‘or partici- 
pating in any transaction or profit arising therefrom, (further 
than the fees or emoluments under this act,) or who shall 
permit any cooper or other person by him employed to retain 
or keep any pot or pearl ashes, or who shall brand any barrel 
or barrels of ashes of any description or size other than is 
prescribed in the act, or who shall date any weigh note or 
bill of inspection differently from the time when the ashes 
were actually inspected, or who shall deliver out of his 
possession any such note or bill of inspection without any 
date, or who shall not conform to the provisions of this act 
shall, upon being legally convicted, for every such offence 
incur a forfeiture and penalty of not exceeding £100, and 
be for ever disqualified from exercising such office; and 
any inspector, or assistant, or clerk, or other persons who 
shall make or cause to be made any fraudulent bill of ashes 
shall be guilty of felony, and shall, upon conviction, be 
confined at hard labour in the penitentiary for any term not 
exceeding seven years. r 

§ 18. Any inspector, or his assistant, not being then em- 
ployed on duty, refusing on application on lawful days, be- 
tween sunrise and sunset, to receive any ashes, or who shall 
neglect or delay to proceed in such examination and inspec- 
tion, for the space of two hours after such application so 
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made to him shall, for each offence, forfeit £5 to the use of the 
person so delayed. § 19. Ifany person shall counterfeit any 
of the aforesaid brand-marks of the inspector, or shall impress 
or brand the same, knowing the same to be counterfeit, on any 
barrel or barrels of pot or pearl ashes, or any other mark or 
marks purporting to be the mark or marks of the inspector, 
or of any manufacturer of pot and pearl ashes, either with 
the proper marking tools of such inspector or manufacturer, 
or with counterfeit representations thereof, or who shall empty 
any barrel or barrels of pot or pearl ashes, branded as afore- 
said by an inspector or manufacturer, in order to put therein 
other pot or pearl ashes for sale or exportation, without first 
cutting out the said brand-marks, or shall fraudulently pack 
therein any other substance than the pot or pearl ashes 
packed in the same by the inspector or manufacturer: and 
if any person in the employ of any inspector or manufacturer 
shall hire or loan out the marks of his employer to any person 
whatsoever, or shall connive at or be privy to any fraudulent 
evasion of the provisions of this act, such person or persons 
shall for every such offence, forfeit and incur a penalty of £50. 
§ 20. If any dispute shall arise between any inspector or assist- 
ant inspector and the proprietor of any pot or pear! ashes with 
regard to the quality thereof, then, upon application to any 
one of her majesty’s justices of the peace for the district, 
such justice shall issue a summons to three persons of skill 
and integrity, one to be named by the inspector, another by 
the preprietor or possessor, and the third by the justice, 
requiring them to examine and inspect the same, and report 
their opmion on the quality and condition thereof under 
oath, (to be administered by such justice), and their determi- 
nation, (or that of a majority,) shall be final, and the inspector 
or his assistant shall brand each and every barrel of the quali- 
ties directed by such determination, according to the provisions 
of this act; and if the opinion of the inspector be confirmed, 
the reasonable costs of such re-examination, to be ascertained 
and awarded by such justice, shall be paid by the proprietor 
or possessor of the ashes, if otherwise, by the inspector. 
§ 21. Nothing herein contained shall be construed to pre- 
vent any person from exporting pot and pearl ashes without 
inspection, provided that on one end of the barrel there shall 
be neatly and legibly branded or marked the name and 
address of the manufacturer o7 packer, the weight and tare 
of the barrel, and the quality of ashes contained in it; but 
any person who shall export any pot or pearl ashes not so 
marked as aforesaid, or shall wilfully mark any such barrel 


falsely, shall thereby incur a penalty of £5. § 22. All 
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fines, penalties and forfeitures imposed by this act, not 
exceeding £10, (a) shall be recoverable by the inspectors, 
their assistants, or any other person suing for the same in a 
summary way before any court of competent jurisdiction, 
and shall, on failure of payment, be levied by execution, as 
in the case of debt: and one moiety of such fines, when 
recovered, shall (except when otherwise provided) be paid to 
the treasurer of the city or place where such action shall be 
instituted, for the use of the locality; and the other moiety 
shall belong to the prosecutor. § 23. Limitation of actions. 
§ 24. Act to commence Ist January, 1806.. 

By 18 V., c. 95, §. 1, the words “‘ or packer,”’ in the 21 § 
of the last mentioned act is repealed. § 2. Any person not 
being duly authorised under the said act who shall in any 
manner whatsoever assume the title or office of inspector of 
pot or pearl ashes, shall exercise any of the duties of such 
inspector, or shall issue any bill, certificate or declaration 
establishing or purporting to establish the quality of any pot 
or pearl ashes shall, for every such offence, incur a penalty 
of £5, recoverable in like manner as prescribed by the 22 § 
of said act, or by summary conviction before any justice of 
the peace, who, in default of immediate payment, may issue 
a distress warrant, or commit the offender to the common gaol 
until such penalty be paid. § 3. All the provisions of said 
act shall apply to this act in so far as they are not inconsis- 
tent with the provisions hereof. 


POUND BREACH. 


Pound breach is the forcibly breaking the pound, in which 
cattle or goods have been put after being lawfully distrained, 
for the purpose of rescuing them. It has been doubted whe- 
ther this is an indictable offence, when unaceompanied by a 
breach of the peace.—4 Leon. 12; 3 Burr. 1791, 1781. 
But as pound breach is considered a greater offence at com- 
mon law than even a rescue of the goods distrained, and is 
no doubt an injury and insult to public justice, it seems to be 
equally indictable as such at common law.—Mirror, e. 2, § 
26; 2 Chit. c. 4, 204, note (6). It is well observed, how- 
ever, that the civil remedy given by the statute of 2 W. & 
M. c. 5, § 4, will, in most cases of a pound breach, or a res- 
cue of goods distrained for rent, be found the most desirable 
mode of proceeding, where the offenders are responsible per- 
sons.—1 Russ. 863. For under the provisions of that sta- 


(z) The act does not seem to provide any specific remedy for the recovery 
of penalties above £10. 
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tute, the party grieved may, in a special action on the case, 
recover treble damages and costs against the offenders, or 
against the owner of the goods, if they come to his use.— 
See Bradley on Distresses, 282; 6 Bac. Ab. Rescue, C. 

The punishment, upon a conviction or indictment for 
pound breach, is fine or imprisonment, or both. 


Indictment for Breaking Pound. (Currry.) 


County of ,? The jurors, &c., that on, &c., at, &c., one J. 

to wit. C, took and distrained one mare and two 
colts, of the cattle of one J. S., late of the township aforesaid, 
in the county aforesaid, yeoman, of the price of twenty pounds, 
in and upon a certain close or parcel of land, of him the said J. 
C., situate and being at, &c., aforesaid, wrongfully feeding and 
depasturing upon the grass growing in and upon the said close 
and parcel of land and doing damage to him, the said J. C. 
there, as a distress for the damage then and there done and 
doing by the said cattle, and the said mare and colts so taken 
and distrained, as aforesaid, he, the said J. C., on the same 
day and year aforesaid, at, &c., aforesaid in the common pound 
of the said township of in the county aforesaid, impounded 
and kept, and detained the same in the said common pound 
there, as a distress, for the cause aforesaid: and the jurors, 
&c., do further present, that the said mare and colts, being so 
impounded, and remaining in the said common pound there, 
as a distress, for the cause aforesaid, the said J. 8, on &c., 
aforesaid, with force and arms, at, &c., aforesaid, the said com- 
mon pound, broke and entered, and the sard mare and colts 
from and out of the same, without the license, and against the 
will of the said J.C., and without any satisfaction having been 
made to the said J. C. for the damage done by the said mare 
and colts, as aforesaid, unlawfully did rescue, take, lead and 
drive away, in contempt of our lady the Queen and her laws, 
to the evil and pernicious example of all others in the like case 
offending, and against the peace of our said lady the Queen, 
her crown and dignity. 


POUND KEEPERS. 


By 12 V., c. 81, § 31, the municipal corporation of each 
township is empowered to make by-laws for (amongst other 
things) the appointment, under the corporate seal, of a suffi- 
cient number of pound-keepers and other officers, with power 
to displace them and appoint others, and add to or diminish 
the number of them, as the corporation shall see fit; also, 
for regulating and prescribing their duties, and the penalties 
to be incurred on their making default ; and for settling the 
remuneration to township officers ; and for inflicting reason- 
able pertalties for refusing to serve office. 
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Pound-keepers’ Duties by Statute. 


Tt is enacted by 1 V.,c. 21 (the whole of which is repealed 
by 12 V., c. 80, excepting sections 32, 338, 384 and 35, which 
are expressly saved from the operation of this act, by sched- 
ule B.), § 32, that pound-keepers appointed under this act 
are to provide themselves with sufficient yards or enclosures 
for the safe keeping of animals impounded; and pound- 
keepers are required to impound all animals unlawfully run- 
ning at large, trespassing and doing damage, that may be 
delivered to them by any person resident within their divi- 
sion, and shall furnish the safhe with necessary food and 
drink ; and if after 48 hours such animals shall not be claim- 
ed and redeemed by the owner paying the pound-keeper his 
lawful demand and charges, and the amount of damages 
awarded as hereinafter provided, he shall cause a notice in 
writing to be affixed in three public places in the township, 
for at least fifteen days, giving a description of the animals, 
and stating the time and place of sale; and if the owner 
does not redeem the same within the time, by paying the 
pound-keeper’s fees, to be regulated from time to tithe by 
the town wardens, who shall furnish a copy or schedule to 
the township clerk for the information of the pound-keepers, 
and the charges and damages awarded to the person im- 
pounding the same, said pound-keepers shall sell the same to 
the highest bidder, and shall, after deducting his own legal 
charges, and damages awarded to the impounder, return the 
overplus to the owner: provided, that if no person claim 
such animals within three months after public notice and 
sale as aforesaid, such overplus shall be paid to the township 
clerk, to be expended in the improvement of the roads and 
bridges of the township. 

§ 33. If any ox, horse or cow shall be impounded, and not 
claimed within fifteen days, and the owner not known to the 
pound-keeper, he shall not sell the same at the time stated 
in such notice, but shall postpone the sale for forty days, 
when the pound-keeper shall sell the same and dispose 
of the proceeds as before mentioned: provided, that the 
owner may at any time before such sale redeem the same by 
paying demands as aforesaid. 

§ 34. Person impounding cattle shall within twenty-four 
hours state in writing to the pound-keeper his demands 
against the owner for damages; and ifthe owner shall tender 
to the pound-keeper the full sum which shall or may be 
awarded as damages, with the costs then incurred, he shall 
not be liable to any costs afterwards, but the same shall be 
borne by the party claiming excessive damages. 
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§ 385. In case the owner shall object to the amount of 
damages claimed, the pound-keeper shall, within forty-eight 
hours after impounding, notify three disinterested resident 
freeholders or householders, farmers in the township, to 
appraise the damages, and also to judge of the sufficiency of 
the fence enclosing the ground where such animals were 
found doing damage ; and such freeholders or householders, 
or any two of them, shall, within twenty-four hours after 
notice, view such fence and determine whether the same is a 
lawful fence, and if so, appraise the damage done, and 
deliver their award in writing, signed with their names, 
to the pound-keeper, within twenty-four hours after being so 
notified. Any person neglecting or refusing to attend to 
examine such damage after being notified, shall be hable to 
a penalty of 5s., to be recovered and applied as other fines 
imposed by this act for refusing to pay statute labour: pro- 
vided, that the owner of any animals not permitted to run 
at large shall be liable for any damage done, notwithstanding 
the fence was not of the height required. 

By 20 V., ¢. 31, (the act to prevent cruelty to animals,) 
it is enacted by § 2, that any person who shall impound or 
confine any horse, horned cattle, sheep, pigs, or other cattle 
or poultry in any common pound, open pound, or close pound, 
or in any inclosed place (and it shall be lawful for any per- 
son to confine any cattle, poultry or other animals in any 
inclosed place when found trespassing where the common 
pound of the city, town, township or place wherein the dis- 
training occurs isfmot secure) shall find, provide and supply 
such horse or cattle, animal or poultry so impounded or con- 
fined daily with good and sufficient food, water, shelter and 
nourishment for so long a time as such horse or other cattle, 
animal, or poultry shall remain and continue so impounded 

or confined as aforesaid; and every such person who shall so 
find, provide, and supply every such horse or other cattle, 
animal, or poultry with such daily food, water, shelter and 
nourishment as aforesaid shall and may recover from the 
owner or owners of such cattle, animal or poultry, the value 
of the food and nourishment so supplied to such cattle as 
aforesaid, together with a reasonable allowance for his time, 
trouble, and attendance in and about impounding and taking | 
care of such cattle, &c., by proceeding before any justice of 

the peace within whose jurisdiction the same shall have been 
so impounded and supplied with food in ike manner as any 
penalty or forfeiture, or damage may be recovered under 
this act, and which value, loss of time, trouble and attend- 
ance such justice is impowered to ascertain, determine and 
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enforce; and every person who shall have supplied such 
food, shelter, and nourishment, time and trouble as aforesaid 
shall be at liberty, if he shall so think fit, instead of proceed- 
ing for the value thereof as aforesaid, after the expiration of 
not less than four clear days from the time of impounding 
the same, to sell any such pig or poultry, and after the expi- 
ration of not less than eight clear days from the time of 
impounding to sell any horse or other cattle or other animal, 
openly in or near the place where impounded or confined, or 
openly at any public market, street, or other public place, 
after giving three days’ public written or printed notice 
thereof by affixing such notice upon the door of the nearest 
school house, or of the nearest church, chapel, or other 
public place in the city, town, village, township or place 
wherein the distress was made, for the most money that can 
be got for the same, and to apply the money in discharge of 
the value of such food and nourishment, loss of time, Xc., 
and the expenses of animals or poultry, and of such sale or 
incidental thereto; as well as the damage done by the same 
to the property of the person distraining (such damage not 
to exceed £5 in any case, rendering the overplus, if any, to 
such owners.) But no such sale shall be lawful unless the 
party claiming to sell, shall first make oath in writing before 
the said justice, that the notices of sale as above mentioned 
were duly affixed, to the satisfaction of such justice. 

§ 3. In case any such person or pound-keeper shall refuse 
or neglect to find, provide and supply such daily good and 
sufficient food, water, shelter and nourishment to such cattle, 
he and they shall for every day he shall so refuse or neglect 
forfeit and pay a sum not less than five shillings, nor more 
than twenty shillings, which shall be reeoverable before any 
one justice of the peace in like manner as any penalty, for- 
feiture, damage or injury, as hereinafter mentioned. 

§ 17. Nothing in this act contained shall be held to repeal 
any by-laws made which may be construed to have reference 
to any of the provisions, matters and things contained in this 
act by any municipial council under the provisions of the 
municipal laws of this province, excepting in so far as the 
same may be at variance with the provisions of this act; but 
such by-laws so made shall remain and continue in full force. 

§ 18. The 2nd and 3rd sections of this act shall apply to 
Upper Canada only. | 

See further under title ‘“‘ Cruelty to Animals.” 


PRASMUNIRE. 
The offence of praemunire was so called from the words of 
« 
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the writ issued preparatory to the prosecution thereof, “ pre- 
munire facias A. B. quod tune sit coram nobis,” &e., the 
word being a barbarous corruption in the law Latin of the 
word premonert. This writ commanded that the defendant 
should be forewarned to appear to answer the contempt with 
which he stood charged. It took its origin from the exorbi- 
tant power claimed and exercised in England by the Pope, 
which, even in the former days of bigotry and blind zeal, was 
too heavy for our ancestors to bear; the words premunire 
facias being thus used to command a citation of thé party, 
have dénominated in common speech, not only the writ, but 
the offence itself, of maintaining the papal power, by the 
name of premunire: and this was originally ranked as an 
offence immediately against the king, because it consisted in 
introducing a foreign power into the land, and creating an 
imperium in tmperto, by paying that obedience to papal 
process which constitutionally belonged to the king alone.— 
4 Bl. Com. 108. 

By statute 16 Rich II., c. 5, which is usually called the 
statute of premunire, and is generally referred to by all 
subsequent statutes—it is enacted, that whosoever procures 
at Rome, or elsewhere, any translations, processes, excom- 
munications, bulls, instruments or other things, which touch 
the king, against him, his crown and realm, and all persons 
aiding therein, shall be put out of the king’s protection, their 
lands and goods be forfeited to the king’s use, and they shall 
be attached by their bodies to answer to the king and his 
crown; a process of praemunire facias shall be made out 
against them, as in other cases of provisors. 

By these, says Sir W. Blackstone, the usurped civil power 
of the bishop of Rome was pretty well broken down, as his 
usurped religious power was, in about a century afterwards— 
the spirit of the nation being so much raised against foreign- 
ers, that in the reign of H. VY. the alien priories, or abbeys, 
for foreign monks, were suppressed, and their lands given to 
the crown, and no further attempts were afterwards made in 
support of these foreign jurisdictions.—4 Bl. Com. 112. 

After the Reformation, the penalties of pramunzre were 
extended to mere papal abuses. Thus, by 24 H. VIIL., c. 
12, and by 25 H. VIIT., c. 19, 21, to appeal to Rome from 
any of the king’s courts; to sue to Rome for any license or 
dispensation ; or to obey any process from thence, are made 
liable to the pains of premunire. 

By 5 Eliz. c. 1, to refuse the oath of supremacy, incurs 
the pains of premunire: and to defend the pope’s jurisdic- 
tion in this realm, is also a preemunire for the first offence, 
and high treason for the second. 


84. 
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Thus far the penalties of praemunire seem to have kept 
within the proper bounds of their original institution, namely, 
the depressing the power of the pope; but being pains of no 
inconsiderable consequence, it has been thought fit to apply 
them to other heinous offences, some of which bear more, 
and some less relation to this original offence, and some no 
relation at all.—4 Bl. Com. 116. By 18 Car. IL, c. 1, it is 
also declared a preemunire to assert malciously and advisedly, 
by speaking or writing, that both or either of the houses of 
parliament have a legislative authority without the king. By 
the Habeas Corpus Act 81 Car. II., c. 2, it is madé a pre- 
munire and incapable of the king’s pardon, to send any sub- 
ject of this realm to parts beyond seas. By 7 & 8 W. IIL., 
ce. 24, serjeants, counsellors, proctors, attorneys, and all offi- 
cers of courts, practising without having taken the oath of 
allegiance and supremacy, and without having subscribed the 
declaration against popery, are guilty of premunire, whether 
the oaths be tendered or not. But these provisions are now 
modified by provincial statute. 

See ante title, ‘‘Oaths of Office.” 

By 6 Anne, c. 7, to assert that any person, other than 
according to the acts of settlement and union, hath any right 
to the throne of these kingdoms; or that the king and par- 
liament cannot make laws to limit the descent of the crown, 

‘igs hkewise declared a preemunire. 

Numerous as the statutes are on this subject, prosecutions 

for this offence have been seldom instituted. 


PRESCRIPTION. 


By 10 &11V., c. 5, § 1, claims at common law or by pre- 
scription to real estate, of thirty years’ standing without’ 
interruption, shall not be defeated by shewing that such title 
jirst began at any time prior to such thirty years ; and after 
sixty years, such title shall be indefeasible. § 2. And so 
the right to any watercourse shall not be defeated after 
twenty years’ possession, by showing commencement prior 
thereto ; and after forty years’, such title shall be inde- 
feasible. § 3, 20 years’ uninterrupted use of any light to 
any dwelling-house, work-shop, or other building, shall give 
an absolute right thereto, unless held under some deed or 
writing. 


PRESENTMENT. 


A presentment generally taken is a very comprehensive 
term, including not only presentments, properly so called, 
but also all inquisitions of office, and indictments by a grand 
jury. But a presentment, as commonly understood, is the 
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notice taken by a grand jury of any offence from their own 
knowledge or observation, without any bill of indictment laid 
before them at the suit of the king; as the presentment of 
a nuisance, a libel, and the like; upon which the officer of 
the court must afterwards frame an indictment, before the 
party presented can be put to answer for it.—2 Inst. T89. 
See further on this subject, ante title, “ Grand Jury.” 


PRISON BREAKING. 


Prison breaking is the offence of a party, who is in legal 
custody upon any charge, effecting his own escape by force. 
This, by the common law, was anciently accounted felony, 
for whatever cause, criminal or civil, the party was lawfully 
intprisoned. But by 1 E. IL., stat. 2, it is declared that 
none that should from thenceforth break prison should have 
judgment of life or member for breaking of prison only; 
except the cause for which he was taken and imprisoned 
required such a judgment if he had been convicted thereupon, 
according to the law and custom of the realm; therefore, 
although to break prison and escape, when lawfully commit- 
ted for any treason or felony, still remains felony as at 
common. law, the breaking of prison when lawfully confined 
upon an inferior charge, is punishable only as a high mis- 
demeanor, by fine and imprisonment.—4 B/. Com. 180. 

In whatever place a prisoner is restrained of his liberty 
under a lawful arrest for a supposed crime, whether it. be in 
the stocks or the street, or in the common gaol, or the house 
of a constable, or private person, such place is properly a 
prison within the meaning of the statute.—2 Inst. 589 ; 
2 Haw c. 18, § 4. 

But if no felony whatever has been committed, and the 
party is merely in custody on a mittémus, without being 
indicted, then he is not guilty within the statute, by breaking 
the prison, his imprisonment being, in this instance, unjusti- 
fiable. 

There must be an actual, and not merely a constructive 
breaking, to make the offence felony ; therefore, if through 
the negligence of the gaoler, the prison doors are left 
open, and the party escapes without using any kind of force 
or violence, he is only guilty of a misdemeanor.—2 Jnst. 
590; 1 Hale, 611. The breaking must be by the prisoner 
himself, or by his procurement; for if other persons, with- 
out his privity or consent, break the prison, and he escape 
through the breach so made, he cannot be indicted for the 
breaking, but only for the escape.—2 Haw. c. 18, § 12; 2 
Inst. 590; 1 Hale, 611. 


668 Wrvisower, 


PRISONER: 


If the gaoler keep the prisoner more strictly than he 
ought of right, whereof the prisoner dieth, this is felony in 
the gaoler, by the common law; and this is the cause, that 
if a prisoner die in gaol, the coroner ought to hold an 
inquest.—3 Inst. 91. 

Money found upon a prisoner when he is apprehended, 
will, in general, be directed to be restored to him before 
trial, if it appear by the depositions that it is in no way 
material to the charge on which he is tried.— A. v Barnett, 
30. ¢ P., 600. 

By 4 & 5 V., ¢. 24, § 9, all prisoners tried for felonies 
shall be admitted after the close of the case for the prosecu- 
tion to make full answer and defence thereto by counsel, or 
by attorney, in the courts where attorneys practise as counsel. 

§ 11. When the attendance of any person confined in any 
gaol or prison in this province, or upon the limits thereof, 
shall be required in any court of assize and nisz prius, or 
oyer and terminer or general gaol delivery, or other court, 
it shall be lawful for the court before whom such prisoner 
shall be required to attend, in its discretion, to make order 
upon the sheriff, gaoler, or other person having the custody 
of such prisoner, to deliver such prisoner to the person 
named in such order to receive him, which person shall 
thereupon instantly convey such prisoner to the place where 
the court issuing such order shall be sitting, there to receive 
and obey such further order as to the said court shall seem 
meet: provided always, that no prisoner confined for any 
debt or damages in any civil suit shall be thereby removed’ 
out of the district where he shall be confined. 

§ 12. All persons held to bail, or committed to prison for 
any offence against the law, shall be entitled to require and 
have on demand (from the person who shall have the lawful 
custody thereof, and who is hereby required to deliver the 
same), copies of the examinations of witnesses, respective- 
ly, upon whose depositions they have been so held to bail, 
or committed to prison, on payment of a reasonable sum for 
the same, not exceeding three pence for each folio of one 
hundred words: provided always, that if such demand shall 
not be made before the day appointed for the commencement 
of the assize or sessions at which the trial is to take place, such 
person shall not be entitled to have any copy of such examina- 
tion of witnesses, unless the judge, or other person to preside 
at such trial, shall be of opinion that such copy may be made 
and delivered without delay or inconvenience to such trial ; 
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but it shall, nevertheless, be competent for such judge or other 
person so to preside at such trial, if he shall think fit, to post- 
pone such trial on account of such copy of the examination of 
witnesses not having been previously had by the party charged. 

§ 15. All persons under trial shall be entitled, at the time 
of their trial, to inspect, without fee or reward, all depositions 
(or copies thereof) which have been taken against them, and 
returned into the court before which such trial shall be had. 

See also titles “ Commitment,’ ‘ Indictable Offences,” 
“Summary Conviction.” 


PRIZE FIGHTING. 


All persons present at, and countenancing a prize fight are 
guilty in law of a misdemeanor. And when such a fight is 
expected to take place, a magistrate ought to cause the in- 
tended combatants to be brought before him, and compel 
them to find sureties to keep the peace till the assizes or 
sessions: and if they refuse to do so, he should then commit 
them till they comply with such requisition.—W. v. Billing- 
ham, 2.0. & P. 234. 

PROBATE. 
Of the office and duty of Hxecutor. 

An executor, before the will be proved, may seize and take 
into his hands any of the goods of the testator. He may pay 
debts, receive debts, make acquittances and releases of debts 
due to the testator. Also, an executor may, before probate, 
sell or give away any of the goods or chattels of the testator : 
and in general, an executor is a complete executor before 
probate, to all purposes but bringing of actions.—1 Salk. 301 ; 
Went. Off. Ex. 84, 85; Lovelass on Wills, 258, 259. 

The executor may, in convenient time after the testator’s 
death, enter into the house descended to the heir, for the re- 
moving and taking away of goods, so as the door be open, or 
at least the key be in the door: but he cannot justify the 
breaking open the door of any chamber to take goods there ; 
but only may take those in the rooms which be open.—Love- 
lass on Wills, 260. 


Of the office and duties of an Administrator. 


An administrator cannot act before letters of administra- 
tion are granted to him.—Lovelass on Wills. By stat. 31 
Edw. III. c. 11, 21 H. VIII. c. 5, §3, im case any person 
shall die intestate, or the executors refuse to prove the testa- 
ment, administration shall be granted to the widow or next 
of kin, or to both, taking surety for true administration. 
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By 22 & 28 Car. II., c. 10, made perpetual by 1 Jac. 2, 
c. 17, it is enacted, that the surplusage of an intestate’s 
estate shall be distributed :—one-third to the wife of the in- 
testate, the residue amongst his children and such as legally 
represent them, if any be dead, other than children (not heirs 
at law), who shall have any estate by settlement of the in- 
testate in his lifetime, equal to the other shares. Children, 
other than heirs at law, advanced by settlements, or portions 
not equal to other shares, shall have so much of the surplus- 
age as shall make the estate of all to be equal. But the heir 
at law shall have an equal part in the distribution with the 
other children, without any consideration of the value of the 
land which he hath by descent or otherwise from the intes- 
tite, os As 

If there be no children, nor legal representatives of them, 
one moiety shall be allotted to the wife, the residue equally 
to the next of Kindred to the intestate, in equal degree, and 
and those who represent them.—4 5. 

No representation shall be admitted among collaterals, after 
brothers’ and sisters’ children; and if there be no wife, all 
shall be distributed among the children; and if no child, to 
the next of kin to the intestate in equal degree, and their 
representatives.—§ 6. 

No such distribution shall be made till one year after the 
intestate’s death, and every one to whom any share shall be 
allotted, shall give bond with sureties in the said courts, that 
if debts afterwards appear, he shall refund his ratable part 
thereof, and of the administrator’s charges.—§ T. 

A brother or sister of the half blood shall have an equal 
share with those of the whole blood.—Com. Dig. Adm. (H.) 

If none of the kindred will take out administration, a credi- 
tor may, by custom, do it.—Lovelass on Wills, p. T. 


Of the Will. 


No witnesses are absolutely necessary to render valid a 
will of merely personal property: but with respect to a will 
of real or landed property, until lately, three witnesses were 
necessary ; and now by the *4 W. IV., c. 1, § 51, two witnes- 
ses are sufficient. 


Probate of the Will, how granted, gc. 


*By statute 83 G. III, c. 8, a court is constituted and 
established for the granting of probates of wills, and commit- 
ting letters of administration of the goods of persons dying 
intestate, to be called the Court of Probate of the province of 
Upper Canada: the Governor to preside therein and pronounce 
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judgment in all suits that may be brought before him, with 
power to call in an assessor or assessors to act with him, 
and from time to time to appoint an official principal, regis- 
trar, and other necessary officers. By § 2, the Governor is 
authorised to institute, by commission, under the great seal, 
in every district, a court for granting probates of wills and 
letters of administration of persons having personal estate 
within such district, to be called the surrogate court of the 
Kastern district; the surrogate court of the Midland 
district; the surrogate court of the Home district; and the 
surrogate court of the Western district ; and also to appoint 
from time to time, a surrogate to preside as judge in 
each of the said courts, and a registrar, and such other 
oficers as may be necessary; and each of the said courts 
shall have full power to issue process and hold cogni- 
zance of all matters relative to the granting of probates of 
wills and letters of administration, and to grant the same 
within their respective districts, except as hereinafter men- 
tioned. § 3. In cases where the deceased shall have goods, 
chattels, or credits, to the amount of £5, in any other dis- 
trict than the one in which he died; or when any person shall 
die possessed of goods to the value of £5, in two or more 
districts, the probate or letters of administration shall be 
granted by the court of probate only. By § 6, every will 
duly proved shall be kept among the records of said court; 
and a transcript thereof duly authenticated under seal of the 
court, shall be taken and received as the regular probate of 
such will, in all her Majesty’s courts within this province. 
By § 7, no nuncupative will shall be good where the estate 
thereby bequeathed shall exceed £30, that is not proved by 
three witnesses, at the least, present at the making thereof ; 
nor unless the testator bid the persons present bear witness ; 
nor unless made at the last sickness of the deceased, and in 
his dwelling-honse, oy where he had been resident ten days 
before making such will, except when such person was taken 
sick being from home, and died before he returned. § 8. 
After six months from the speaking of such testamentary 
words, no nuncupative will shall be good, except the substance 
thereof were committed to writing within six days after the 
making of such will. § 9. No probate shall be granted till 
fourteen days after the death of the testator; nor shall any 
nuncupative will be at any time received, unless the widow or 
next of kin have been cited. § 10. Nor until due proof be 
made before the said judge or surrogate, that such person is 
dead, and died intestate. § 15. In cases where administra- 
tion shall be granted with the will annexed, such letters shall 
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express that such will shall be observed and performed, and 
for such purpose the administrator shall enter into bond with 
two or more sufficient sureties. § 17. The court of probate 
and court of surrogate respectively, shall hold four sittings 
or terms for hearing and determining actions, suits, and 
causes, &c.: the first term from the first Monday in January 
to the Saturday following, inclusive; the second term from 
the last Monday in March to the Saturday following, inclu- 
sive; the third term from the first Monday in June to the 
Saturday following, inclusive ; and the fourth term, from the 
last Monday in September to the Saturday following, inclu- 
sive. § 18. The following fees may be taken: 


Fees to be taken by the Official Principal and Surrogate. 


OFFICIAL PRINCIPAL AND SURROGATE. REGISTRAR. 
For seal to the probate of a will, to letters 
of administration with the will annexed, 
and to letters of administration, where 


the property devolving is under £300 £0 16 0|0 6 8 
From £300 to £1000...... be aca ea uae Leiti Oo) Occ es 
When above: £2,000. ......-+ 6. + tsi bk pies ues a Ck es 
For seal of the court to any writing or in- 

SCULLCML teretentes ete ee ate carry ei wtih | ds ta” Sits Wes Me 
Bor TECeTVINOUCaT Cat ome nw entre sate ae > ict Re Le A nay 
For filinethe same... S802 24204 she wte'e fe” OY ORT O'S 4 
Forireceiving \inventory 6285 Soe. Ga OD PG Bar OTOL 6 
Her fling thewsame tess ate GIO LOT Oui is Mat 
Roneiteuon sebvess obi pacdip alae dictie’ OLED GAs Giles - 
For collating wills sis: we appapirssy ate antiots feat Ay 0 0;.0:|.0 658 
For drawing bond and attesting execution 0 0 0/0 6.8 
For searching register, each year...... eA, EO ch hi tO ach Lee 
For office copy, each page 18 lines, six 

WOLGS TI CAC nee clas de metas oil ialate o ee UM Ek ee 

APPARATOR OR MESSENGER. 
Bon servicetoMeitationiy Wa. Al, OO. PR Oe re) 
For travelling each mile ....... role yt cetravitvcsene eH rhe 


Letters of Administration, how granted, §e. 


By the same statute, *33 G. HTL, ¢. 8, § 11, when appli- 
cation is made for letters of administration by any person not 
entitled as next of kin to the intestate, the court, before 
granting the same, shall issue a citation to the next of kin, 
summoning him or her to shew cause against the same, and 
in case the next of kin should happen to be absent from the 
province, the court may then grant administration pro tem. 
to the next of kin in the province. § 12. The judge or sur- 
rogate, upon granting letters of administration, shall take 
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sufficient bonds from the party, with two sureties, in the 
name of the Governor, according to the form prescribed. 


Form of the condition of the Bond. 


‘¢ The condition of this obligation is such, that if the within 
bounden A. B. administrator of all and singular the goods, chat- 
tels, and credits of C. D., deceased, do make or cause to be made, 
true and perfect inventory of all and singular the goods chat- 
tels and credits of the said deceased, which have or shall 
come into the hands, possession or knowledge of him, the 
said A. B., or into the hands and possession of any other 
person or persons for him, and the same so made, do exhibit 
or cause to be exhibited into the registry of court, on. or 
before the day of next ensuing, and the same goods 
chattels and credits, and all other the goods, chattels and credits 
of the said deceased, at the time of his (or her) death, which at 
any time after shall come into the hands and possession of the 
said A. B., or into the hands and possession of any other person 
or persons for him, do well and truly administer according to 
law, and further do make or cause to be made, a true and just 
account of his said administration, at or before the | day of 
and all the rest and residue of the said goods, chattels and 
credits, which shall be found remaining upon the said adminis- 
trator’s account, the same being first examined and allowed by 
the judge of the court for the time being, shall deliver and pay 
unto such person or persons respectively, as the said judge by 
his decree or sentence, conformably to the provisions in a 
certain act of parliament intituled, “ an act for the better settling 
intestate estates,” and passed in the twenty-second and twenty- 
third years of the reign of Charles IT., and also in a certain act 
passed in the first year of king James II., contained. shall limit 
and appoint, and if it shall hereafter appear that any last will 
or testament was made by the deceased, and the executor or 
executors therein named do exhibit the same unto the said 
court, making request to have it allowed and approved accord- 
ingly, if the said A. B. within bounden, being thereunto 
required, do render and deliver the said letters of administration, 
(approbation of such testament being first had and made) in 
the said court, then this obligation to be void and of none effect, 
or else to remain in full force and virtue.” 


§ 13. It shall be lawful for the said judge of probate and 
surrogate courts respectively to call by citation such adminis- 
trators to account, and to order and make just and equal 
distribution of what remains clear, after all debts, funeral 
and just expenses of every sort first allowed, according to 
the provisions of the said statutes (22, 23, C. II., & 1 J. IL.) 
But no such distribution shall be made until one year after 
the intestate’s death, and every one participating in such 
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distribution shall give bond to refund in case any debt shall 
afterwards appear. § 16. An appeal shall be from the 
surrogate court fo the court of probate, if made within fifteen 
days after the judgment appealed from, and security given 
for prosecuting such appeal. | 


Of the Payment of Debts, &e. 


In payment of debts, the excutor or administrator must 
observe the rules of priority; otherwise on deficiency of assets, 
if he pays those of lower degree first, he may answer those of 
a higher out of his own estate.—2 Bl. Com. 511. First: the 
executor, &c., may pay all funeral charges and the expense of 
taking out letters of administration.—lbid. Secondly. Debts 
due to the king, on record or speciality. Thirdly. Debts of 
record are to be paid, viz. : judgments, (docketted according 
to the stat. W. & M. ec. 20), and of two judgments, he who 
first sues execution must be preferred; but before, it is at 
the election of the executor or administrator to pay which 
he pleases first.—2 Bl. Com. 465, 511; Treat of Hq. 112. 
Fourthly. Debts by specialty or special contract, such as 
are due by deed or special instrumens under seal, covenant, 
deed of sale, lease reserving rent, or by bond or obligation. 
—2 Bl. Com. 465, 511; and rent in arrear is equal to a 
debt by specialty.—3 Bl. Com. 347. Lastly. Debts by 
simple contract, such as notes of hand, and debts of an 
ordinary description, not under seal, and these the executor 
is bound to pay as far as he hath assets, and if no suit be 
commenced against him, he may pay one creditor in equal 
degree his whole debt, though he has nothing left for the 
rest.—2 Bl. Com. 512. As to debts of record, the executor 
is bound to take notice of these at his peril; but as to debts 
due by bond or other specialties, an executor may pay a 
debt on simple contract before a specialty, if he hath no 
notice of such speciality: for otherwise, it might be in the 
power of the obligee to ruin the executor, by keeping the bond 
in his pocket, until the executor shall have paid away all the 
assets In discharging simple contract debts.—2 New Abr. 
435. In payment of bonds and other obligations after due 
notice, it seems that the executor may (in like manner as 
respecting debts of record), pay which creditors he thinks 
fit first, although the other creditors are without remedy if 
there be no assets ; unless the day of payment in one obliga- 
tion is expired, and the day of payment in the other is yet 
to come, in which case, the former is to be first satisfied; or 
_unless there be a suit commenced. But an executor may 
confess judgment on one obligation, and plead that to an 
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action brought on another; and if there be two actions 
brought on two several obligations, he that obtains judgment 
first must be first satisfied.—Lovelass on Wills, 73, T4, T6. 
An executor or administrator, if a creditior also, may pay 
himself the whole of his demand, to the exclusion of all other 
creditors of the same degree; but he cannot retain his own 
debt in prejudice to those of a higher degree; neither shall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor, in equal degree ; but both shall be 
discharged in proportion.—3 Bl. Com. 18. 


PROVIDENT SOCIETIES. 


By 13 & 14V., c. 32, § 1, it is enacted that it shall be law- 
ful for any number of persons to unite for the purpose of 
making provision by means of contributions, subscriptions, 
donations, or otherwise, against the several contingencies of 
sickness, unavoidable misfortune, or death, and for relieving 
the widows and orphan children of deceased members ; and 
the members and officers of such societies may from time to 
time establish branches thereof, so long as the same be con- 
fined exclusively to the objects herein set forth. § 2. Such 
societies may nominate and appoint proper persons as trus- 
tees, treasurers, secretaries, or other officers; and may meet 
together from time to time to make, alter or rescind, or frame 
by-laws, rules or regulations, provided the same are not 
repugnant to the laws of this province, or directed to the 
furtherance of any political or seditious object. § 3. Such 
societies may, in the name of such presiding or other officer 
thereof, acquire and take by purchase, donation, devise or 
otherwise, and hold for the rest of the members, and accord- 
ing to the rules and regulations aforesaid, all and every kind 
of personal property, and also real property in the province 
of Canada, not exceeding five acres, and to sell and alienate 
the same, whether acquired before or after the act, and to 
purchase other real estate, not exceeding the quantity afore- 
said: and each of such societies shall have a common seal, 
and succession and corporate powers; § 4, and may require 
and take securities from their officers. § 5. And if any 
officer, secretary, treasurer, trustee or member, shall obtain 
undue possession of, misappropriate, embezzle or withhold 
from another member, officers, or other persons entitled to 
demand and receive the same, the whole or any portion of 
the funds, moneys or other property of such society, and shall 
continue to withhold such property after due demand made 
by any member or officer duly appointed on behalf of the 
society, every such offender shall be guilty of a misdemeanor, 
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and upon conviction liable, at the discretion of the court, to 
imprisonment at hard labour in the penitentiary for any term 
not exceeding three years, or imprisonment in any other 
prison or place of confinement for any term not exceeding 
two years, or to suffer such other punishment by fine or im- 
prisonment, or both, as the court shall award. §6. The 
printed or written rules of such societies, and the appoint- 
ment of any officer, or enrolment of any member, certified 
under the hand of the presiding officer for the time being, 
and the seal of such society, and the books, minutes and 
other documents relative to any portion of the matter in 
question, shall be evidence before any court of civil or crimi- 
nal jurisdiction. § 7. Members of such societies not to be 
liable individually for the debts of such societies. § 8. This 
act to be a public act. 


PROVINCIAL PARLIAMENT. 


By 7 Vic., c. 8, it 1s provided and enacted, that no pro- 
vincial parliament summoned or called by the sovereign shall 
determine or be dissolved by the demise of the crown, but 
the same may continue, and may meet, convene and sit, pro- 
ceed and act, notwithstanding such demise. 


PROVINCIAL REVENUE. 
By 8 V., c. 4, intituled “‘ An Act to provide for the man- 


agement of the customs and of matters relative to the collec- 
tion of the provincial revenue,’ § 3, the Governor in 
council is authorised to determine what officers or persons it 
may be necessary to employ in collecting, managing or ac- 
counting for the provincial revenue. § 12. Such officers are 
required to take an oath of office (in the form given) before 
such officer as the Governor shall appoint. § 18. Any 
revenue officer taking or receiving any fee or reward from 
any person (not being an officer or person legally authorised 
to pay or allow the same) en account of any thing done by 
him in any way relating to his office (except such as he shall 
receive by order or with the permission of the Governor in 
council), shall on proof be dismissed from his office or em- 
ployment; and if any person (not being an officer duly 
authorised to pay or allow the same) shall give, offer, or 
promise any such fee or reward, such offender shall incur 
the penalty of £100, which shall be recoverable before any 
court of competent jurisdiction. 

§ 15. Any person wilfully making any false statement in 
any such examination (in revenue matters) upon oath or in 
any solemn affirmation or declaration substituted as aforesaid, 
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whether such oath shall have been required by this act, 
or by any other act relating to the revenue, shall be 
deemed guilty of wilful and corrupt perjury, or a mésde- 
meanor punishable in the same manner as wilful and corrupt 
perjury, and be punished accordingly. 

§ 16. All books, papers, accounts and documents of what 
kind soever kept by, or used, or received into the possession 
of any revenue officer, by virtue of his employment, as such 
shall be deemed chattels belonging to her Majesty; and all 
moneys or valuable securities received or taken into his pos- 
session by virtue of his employment, shall be deemed moneys 
and valuable securities belonging to her Majesty ; and if any 
such officer or person shall at any time fraudulently embezzle 
any such chattel, money, or valuable security (and any re- 
fusal or failure to pay over or deliver up any such chattel, 
money, or valuable security to any officer or person duly 
authorised to demand the same shall be a fraudulent em- 
bezzlement), he shall be deemed to have feloniously stolen 
the same, and may be indicted and proceeded against, and 
being convicted thereof, shall be liable to be punished in the 
same manner as any servant who having fraudulently em- 
bezzled any chattel, money, or valuable security received or 
taken into his possession, by virtue of his employment for or 
account of his master, and being deemed in law to be feloni- 
ously stolen, the same may be indicted, proceeded against, 
and punished. 


PROVISIONS. 


Selling unwholsome provisions is an indictable offence at 
common law, and so is the forestalling, engrossing or regra- 
ting of provisions, whereby the price is enhanced. See 
further on this subject, title ‘‘ Forestalling,”’ 


PUBLIC HEALTH. 


By the *5 Wm. IY... 10, intituled “An act to promote the 
public health, and to guard against infectious diseases in this 
province,’ the Lieutenant-Governor, by and with the advice of 
the executive council, may appoint three or more persons in 
each town to act as health officers. § 2. Any two of them may, 
in the day time, enter upon the premises of persons resident 
within the limits of the town, &c., and examine the same, and 
order the proprietor or eccupant to cleanse the same, and re- 
move whatsoever shall be found there dangerous to public 
health; and in case of refusal or neglect, said health officers 
may, with the assistance of the constables and peace officers, 
and such other persons as they may think fit, enter on the pre- 
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mises and remove the same. §8. The leutenant-governor 
and executive council, may also make rules and regulations 
concerning the entry and departure of boats and vessels, at the 
different ports or other places, and the cargoes and passengers. 
§ 4. Any person disobeying or resisting any lawful order of 
the health officers, or any two of them, or wilfully vio- 
lating any rule or regulation, or obstructing the officers in 
the execution of their duty, on conviction before two 
justices, where such offender shall reside, shall forfeit and 
pay not less than 20s., nor more than £20, to be levied by 
seizure and sale of the offender’s soods by warrant of 
the convicting justices, to be paid to the receiver-general, 
for the use of the province. § 5. This act to remain 
in force one year, and to the end of the next session. § 6. 
In all cases in which diseases of a malignant and fatal 
character shall be discovered to exist in any dwelling- 
house, &c., situate in any unhealthy situation, or be in a 
neglected and filthy state, or inhabited by too many per- 
sons, the board of health, or a majority, may, at the expense 
of the board, compel the inhabitants to remove therefrom, 
and place them in sheds or tents, or other good shelter, 
in some more salubrious situation, until the cleansing and 
purification of such dwelling-house, &¢., has been effected. 
This act to relate to all houses and out houses situate within 
one mile of any city, town or village. This statute was made 
perpetual by the *2 Vic. ¢. 21. 

By the 12 V., c. 8, § 1, this act to come into force i procla- 
oe in case of any formidable epidemic, &c. § 2. The 1, 
2, 6, § of the 5 *W. IV., c. 10, to be suspended whilst such 
proclamation i is in force. § 3. After i issuing proclamation the 
Governor is authorised to appoint a “‘central board of health.” 
$4. Local boards of health, of not less than three persons, 
to be appointed by the municipal councils, and in case of 
neglect the Governor may appoint such local boards. § 5. 
Central board may.issue regulations for prevention or miti- 
gation of disease, and require the local boards to see to the 
execution of the same; and may authorise the removal of 
patients from their dw ellings i in cases of disease of a malignant 
and fatal character, and placing them in sheds or tents, or 
other good shelter, until measures can be taken for the cleans- 
ing and dist reerven of such dwellings. §6. Members of local 
boards to be called health officers, and may enter and inspect 
any suspected dwelling-house, ken; and in case of the owner 
or occupier’s refusal to obey regulations, such health officers 
may, with the aid of the civil power, enter upon such pre- 
mises and enforce such regulations. § 7. Expense of central 
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board to be defrayed by the province; and of local boards by 
their respective localities. § Regulations of central board to 
be sanctioned by the Governor and published in the Gazette. 
§ 9. Local by-laws on the subject of health to be suspended, 
whilst the regulations under this act remain in force. § 10. 
Any person offering any obstruction to any one acting under 
the authority of this act, or who shall neglect or refuse to 
comply with the said regulations, shall be liable to a penalty 
not exceeding £0 for every offence, to be recovered before 
any two justices, and levied by distress and sale by the same 
justices, or any other justices; and in default of distress the 
offender to be committed to the common gaol or house of 
correction, for a period not exceeding fourteen days, unless 
the amount be sooner paid. §11. No writ of certiorari to 
be allowed. §12. Interpretation clause. 

By the general municipal act 12 V., ¢. 81, § 60, munici- 
palities are authorised to make by-laws for providing for 
health, and against the spreading of contagious or infectious 
diseases; for regulating the interment of the dead; keeping 
bils of mortality. Imposing penalties on physicians, sextons 
and others for default; for providing one or more public 
cemetries, and laying out and regulating any. § 157. Mem- 
bers of municipal corporations to be health officers under the 
*) W. LYV., c. 10, or any future act for the like purposes. 


PUBLIC LANDS. 
By 2 V., ¢. 15, entitled “‘An Act for the protection of the 


Lands of the Crown in this province from trespass and injury,’ 
§ 1, commissioners to be appointed to enquire concerning 
trespass. § 2. On finding parties illegally in possession to 
give notice to intruders to remove within thirty days; and 
in default of removal such commissioners may by warrant 
directed to the sheriff cause such parties to be ejected. § 3. 
And in case of their resuming possession the commissioners 
are authorised to commit offenders to the common gaol for 
a term not exceeding thirty days, and to pay a fine to her 
Majesty not exceeding £20. § 4. The commissioners or 
any two of them upon investigation finding any person 
charged with cutting down or removing any timber or trees, 
or for having quarried upon or removed any stone or other 
materials from the lands, guilty thereof, may order and direct 
the offender to pay a fine to her Majesty not exceeding £20, 
and in default of payment that he be committed to the com- 
mon gaol for a period not exceeding three months. § 0d. 
Timber, &c., cut but not removed may be seized and sold. 
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§ 6. Commissioners authorised to summon witnesses. § 7. 
Fines, how to be appropriated. § 8. Before the investiga- 
tion of any charge under this act the parties to be sum- 
moned, and in default of appearance the commissioners may 
proceed ex parte. § 9. Sheriffs and other officers bound to 
execute warrants of the commissioners. § 10. Commis- 
sioners entitled to the same privileges and protection in 
respect of any action or suit against them as justices of the 
peace. § 11. Appeal against any judgment of the commis- 
sioners to be made to the Court of Chancery, and the decision 
of the court to be final. 

By 12 V., ¢. 9, § 1, the provisions of the above act to 
extend to all lands in Upper Canada whether surveyed or 
unsurveyed, for which no grant, lease, ticket either of loca- 
tion or purchase, or letter of license of occupation has been 
wsued, or whether usually known as crown reserves, clergy 
reserves, school lands, or Indian lands, or by or under any 
other denomination. § 2. In case of doubt as to the legality 
of any possession the commissioners are authorised to give 
the parties notice to quit as in the first mentioned act, and any 
person disobeying such notice may be removed by warrant 
of the commissioners, or one of them, directed to the sheriff. 
§ 3. Personal service of such notice or of the summons to 
be issued under the said act not requisite, but sufficient if 
delivered to the wife, or some grown-up person on the pre- 
mises; at the same time putting up a duplicate notice in 
some conspicuous place on the premises, or when no grown- 
up person found on the premises, then by posting duplicate 
notices in four conspicuous places on the premises. § 4. In 
case of resumption after removal the sheriff is required to 
make a special return of the warrant of removal to the Court 
of Queen’s Bench, upon which the court may issue ‘‘ writs of 
removal’ as often as necessary for the protection of the 
premises. § 5. Such writs may be superseded upon suffi- 
cient cause shewn. § 6. Convictions by the commissioners 
may be removed by certiorari into the same Court of Queen’s 
Bench, and proceedings there had for the satisfaction of any 
fine thereby imposed. § 7. Commissioners authorised to 
eommit parties for contempt when engaged in the execution 
of their office. 

By 16 V., c. 159, entitled “‘ An Act to amend the law for 
the sale and the settlement of the public lands,’ certain 
former acts 4 & 5 V., c. 100, and 12 V., c. 31, are repealed. 
§ 2. Except as hereinafter provided, provided no free grant 
of public land shall be made to any person. § 3 provides 
for the settlement of any claims arising out of the repealed 
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acts. § 4. The Governor in council authorised to fix the 
price per acre of public lands. § 5. No agent for the sale of 
public lands shail purchase any he may be appointed to sell. 
§ 6. Licenses of occupation in the first instance may be 
granted giving to the occupant certain rights. § 7. The 
commissioner of crown lands to keep a register of assign- 
ments of claims, and thereupon the patent may issue to the 
assignee. § 8. The like privilege extended to claims already 
registered. § 9. Free grants may be made to settlers in the 
vicinity of any new public roads under such regulations as 
may be made by the Governor in council. Such grants not 
to exceed 100 acres. § 10. Lands may be set apart for 
markets, gaols, and other public purposes not exceeding ten 
acres each. § 11. Licenses of occupation may be revoked 
in case of fraud or violation of any of its conditions. § 12. 
Settlers in such case may be dispossessed by order in council. 
§ 13. The Crown may resume lands when the claim has 
become forfeited. § 14. A certain sum not exceeding one- 
fifth of the proceeds of school lands may be reserved and 
expended for public improvements within the county under 
the direction of the Governor in council. § 15. This act 
may be extended to Indian lands by order of the council. 
§ 16. A list of crown, school and clergy lands for sale to be 
published. § 17. The Governor authorised to appoint agents 
for sale. § 18. Erroneous patents may be cancelled and 
correct ones issued when there is no adverse claim. § 19. 
In case of a double grant an equivalent may be granted to 
the loser. § 20. Free grants may be made for deficiencies 
arising from any false survey. § 21. Court of Chancery 
in Upper Canada may avoid patents issued in error. § 22. 
Affidavits required under this act may be made before the 
judge or clerk of any county court or any justice of the 
peace, or any commissioner for taking affidavits, or agent of 
the commissioner of crown lands. § 23. The commissioner 
of crown lands and agents under him may be required to 
give security. § 24. Crown land commissioner to transmit 
yearly to county registers lists of lands sold, &c. § 25. The 
Governor in council authorised to make orders for carrying 
this act into effect. § 26. Proof may be required by the 
commissioners in case of application for patent by the repre- 
sentatives of any deceased locatee. § 27. Clergy reserve lots 
may be re-sold or re-leased on failure by the original party 
to fulfil the conditions. § 28. Land scrip may be received 
in payment up to the Ist of July, 1854. § 29. Licenses of 
occupation heretofore granted to remain in force. § 30. 
The interpretation act to apply to this act. 
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Cutting Timber on. 


By 12 V., c. 80, § 1, the commissioner of crown lands is 
authorised to grant licenses for. § 2. Form of the license, 
and itslegal effect. § 3. The party licensed to make a return 
upon oath of the timber cut. § 4. Timber lable to dues 
may be followed, seized and detained until paid. § 5. The 
giving of bonds or notes not to affect the hen on the timber. 
§ 6. Provision for sale of the timber seized for dues. § ‘Gl 
Any person cutting without license to forfeit 15s. per tree, 
to be recovered with costs at the suit ‘and in the name 
of the commissioner or resident agent in any court of com- 
petent jurisdiction. § 8. Timber alleged to be unlawfully 
cut may, upon affidavit of one or more persons made before 
a justice of the peace, be seized by the commissioner, officer 
or agent in her Majesty’s name wherever found, and secured 
until a competent decision obtained. § 9. ‘The seizing 
officer may command assistance, and if any person or per- 
sons whatsover shall, under any pretence, either by actual 
assault, force or violence, or by threat of such assault, force 
or violence in any way resist, oppose, molest or obstruct any 
officer or person acting in his aid or assistance, such offender 
upon conviction shall be adjudged guilty of felony and pun- 
ished accordingly. § 10. Any person or persons taking or 
conveying away any timber seized or detained under this act 
as subject to forfeiture, before the same shall have been de- 
clared by competent authority to have been seized without due 
cause, such person or persons shall be deemed to have stolen 
such timber, being the property of her Majesty, and to be 
guilty of felony, and liable to punishment accordingly. § 11. 
Timber seized under this act to be condemned if not claimed 
within one month. § 12. Any wilful false oath under this 
act to be deemed perjury. § 13. Parties maliciously cutting 
or loosening booms, or breaking up or cutting boom rafts or 
cribs, shall be guilty of a misdemeanor, punishable with fine 
and imprisonment of not less than six months. 


PUBLIC MEETINGS. 


By 7 V., ¢. 7, reciting, whereas it is the undoubted right 
of her Majesty’s subjects to meet together in a peaceable and 
orderly manner, not only when required to do so, in compli- 
ance with the express direction of law, but at such other 
times as they may deem it expedient so to meet, for the con- 
sideration and discussion of matters of public interest, &c., 
it is enacted by § 1, that all public meetings of the inhabi- 
tants, or of any particular class of the inhabitants of any 
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district, county, riding, city, town, township, ward or parish 
in this province, required by law, or summoned or called as 
provided by the fourth section; § 2, and all such public 
meetings called by the high sheriff, or by the mayor, or other 
chief municipal officer of any city or town, as provided by 
the 5th §, upon the requisition of any twelve or more of the 
freeholders, citizens or burgesses of such district, county, 
riding, town, &c., having a right to vote for members in 
parliament for such locality ; and all such meetings called by 
any two or more justices resident in any such locality, upon 
a like requisition of twelve or more of such freeholders, 
citizens or burgesses. § 38. And all public meetings declared 
to be such by any two justices, as prescribed by the 6th §, shall 
be public meetings within the meaning of this act. § 4. In 
every notice or summons for calling any such public meeting, 
as in the first §, there shall be a notice that such meeting 
will be within the protection of this act, such notice to be in 
the form or to the effect set forth in schedule A. § 5. The 
notice to be issued by the sheriff, mayor or chief municipal 
officer of any city or town, or by two or more justices, as in - 
the second §, shall be issued at least three days before such 
meeting, and shall set forth the names of the requisitionists, 
or of a competent number of them, &c.; such notice to be 
in the form or to the effect set forth in schedule B. § 6. 
Upon information on oath before any justice of the peace, 
that any public meeting, not being of the description men- 
tioned in the first § of this act, or called under the second 
§, 1s appointed to be held at any place within his jurisdiction, 
and that there is reason to believe that great numbers of 
persons will be present at such meeting, it shall be lawful for 
any two justices of the locality to give notice of such 
meeting, and to declare the same and all persons attending, 
within the protection of this act; such notice to be in form 
or to the effect set forth in schedule C. § T. It shall be the 
duty of every sheriff, mayor, justice or other person, calling 
any public meeting under the second §, to give public notice 
thereof, as extensively as he reasonably may, by posting and 
distributing throughout the locality a competent number of 
printed or written copies of the notice calling the same. § 
8. The justices who shall declare any public meeting to be 
under the protection of this act, as in the 3rd 9, shall give 
notice thereof, by causing printed or written copies of the 
notice or declaration issued by them, to be posted and dis- 
tributed throughout the locality. § 9. The sheriff, mayor, 
justice, or other person calling such meeting, or declaring 
the same to be a public meeting within the act, under the 3rd 
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§, is required to attend such meeting and continue thereat, 
or near the place appointed until the same shall have dis- 
persed, and afford assistance in preserving the peace. § 10. 
The chairman at such meeting shall commence the proceedings 
by causing the summons, or notice, or declaration to be publicly 
read. § 11 authorises the chairman at such meeting to cause 
by oral direction, any person attempting to disturb the 
meeting, to be removed to such a distance as may effectually 
prevent interruption, and by an instrument under his hand, 
on his own view, to adjudge any offender guilty of interrup- 
tion, or disturbance, upon which conviction it shall be lawful 
for any justice, by warrant under his hand, forthwith to 
commit such person to the common gaol of the district, or to 
any other place of temporary confinement that such justice 
may appoint, for any period not exceeding forty-ezght hours, 
and until the lawful costs of the constable and gaoler shall 
be paid. § 12. The chairman at any such public meeting 
may command the assistance of all justices, constables and 
other persons, to aid and assist him in preserving the peace. 
§ 18. Special constables to be sworn in upon the written 
application of the chairman to any justice attending the 
meeting. § 14. Any person between the age of eighteen 
and sixty, refusing to be sworn, upon being required by any 
justice, without lawful excuse, shall be guilty of a misde- 
meanor, and it shall be lawful for such justice thereupon to 
record the refusal of such person, and to adjudge him to pay 
a fine of not more than 40s., to be levied as other fines im- 
posed by summary proceedings before justices, or such person 
may be proceeded against by indictment. § 15. Any justice 
of the locality where such meeting shall be appointed to be 
held, may demand, have and take from any person attending 
such meeting, or on his way to attend the same, any offensive 
weapon, such as fire-arms, swords, staves, bludgeons or the 
like, which any such person shall have in his possession ; and 
in case of refusal, the offender shall be guilty of a misde- 
meanor, and such justice may record such refusal, and adjudge 
him to pay a fine of not more than 40s., to be levied as 
aforesaid; but no such conviction shall interfere with the 
power of such justice, or any other justice, to disarm such 
person without his consent, and against his will, by such force 
as shall be necessary. § 16. Weapons of the value of 5s. or 
upwards, peaceably and quietly delivered up, shall be returned 
by such justice to the party on the day next after such meet- 
ing, and not before, unless destroyed or lost by unvoidable 
accident. § 17. Any person convicted of a battery during 
the day of the meeting, within two miles of the place, shal! 
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be punishable by a fine of not more than £25, and imprison- 
ment for not more than three calendar months, or either, 
in the discretion of the court pronouncing sentence. § 18. 
Exeepting civil authorities, it shall not be lawful for any 
person to come, during any part of the day of meeting, 
within two miles of the place armed with any offensive 
weapon; and any person offending herein shall be guilty of 
a misdemeanor, punishable by fine not exceeding £25, and 
imprisonment not exceeding three calendar months, or both, 
at the discretion of the court. § 19. Any person lying in 
wait for any person returning from any such public meeting 
with intent to assault, or by abusive language, opprobious 
epithets, or other offensive demeanor, to provoke such person 
or those who may accompany him to a breach of the peace, 
shall be guilty of a misdemeanor, punishable by fine, not 
exceeding £50, and imprisonment not exceeding six calendar 
months, or both, at the discretion of the court. § 20. Actions 
for any thing done under this act to be brought within twelve 
months. 
For the schedules and forms, see the act. 


PUBLIC OFFICERS. 


By 4& 5V.c. 91, after reciting that it was highly ex- 
pedient that provision should be made for preventing any 
negligence, omission, or irregularity in giving due securities 
by all persons employed in situations of public trust, and 
_concerned in the distribution or expenditure of public money, 
who are required to give security for public moneys coming 
to ther hands, and for ascertaining the death of any surety 
or sureties of any such person, it is enacted by § 1, that per- 
sons hereafter appointed to offices of public trust shall give 
security in such sum, and with such sureties as the Governor 
or principal officers of the department in question shall ap- 
prove. § 2. Persons now in office also required to give 
security. § 3. Bonds to be registered with the registrar of 
the province; § 4, who shall keep separate entries. § 5. 
Officers neglecting to give such security to forfeit their 
offices.. § 6. In case of death, bankruptcy, or insolvency, 
or residence out of the province of any surety, the prin- 
cipal shall give notice to the chief secretary of the province, 
or to the principal officer of the department, upon pain of 
forfeiting one-fourth of the sum; and neglecting to give 
other security shall forfeit hisappointment. § 7. Where the 
neglect has not been wilful, the Governor may extend the 
time for giving such new security. § 8. Period limited for 
registering bonds to be estimated from the time of the exe- 
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cution by the last party. § 9. Irregularity in bonds not to 
vacate the same. § 10. Bondsto be registered notwithstand- 
ing the period elapsed. §11. Act to apply to existing 
bonds. § 12. The 16th and 19th clauses of *3 W. IV., c. 
8, relating to sheriffs, repealed. § 18. Uniform practice 
established throughout the province. § 14. Duplicate bonds 
entered into by officers in Lower Canada to be deposited as 
goon as certain ordinances take effect. § 15. Statement of 
bonds to be laid before the legislature within fifteen days 
after the opening of every session. § 16. This act not to 
extend to municipal offices. § 17. Interpretation clause. 

By 7 V., ¢. 8, it is enacted that it shall not be necessary 
to issue new commissions at the commencement of a new 
reign, but that a proclamation continuing all public officers 
and functionaries in office shall be sufficient, upon their 
taking the oath of allegiance as soon thereafter as may be 
before the proper officer. 

By 14 & 15 V, c. 80, sureties for any public officer may 
relieve themselves from responsibility by giving notice to 
their principal and the secretary of the province, and such 
principal shall find suretics within one month or forfeit his 
appointment; and by 16 V., c. 87, no office shall be avoided 
for non-compliance with the provisions of 4 & 5 V., ¢. 91, 
until declared so by the Governor. 


See also “ Oath of Office.” 


PUBLIC WORKS. 


The 9th V., c. 87, entitled ‘“‘An Act to amend the law con- 
stituting the Board of Works,” repeals the third and all sub- 
sequent sections of 4 & 5 V., c. 38, and authorises the 
Governor to appoint a chief commissioner and assistant 
commissioner, to be styled ‘“‘ commissioners of public works ;”’ 
also a secretary, engineer, superintendent and other officers. 
§ 7. The commissioner to have the management and control 
of constructing, maintaining and repairing all canals, har- 
bours, roads or parts of roads, bridges, slides and other 
public works throughout the province, or buildings constructed 
or maintained at the public expense out of the provincial 
funds. § 19. The Governor in council to make regulations for 
the maintenance and use of such works, and for ascertaining 
and collecting the tolls, dues and rates thereon, and imposing 
fines not exceeding in any case £50 for any one offence ; and 
to provide for the non-passing or detention, at the risk of 
the owner, of vessels, carriages, animals or goods, on which 
tolls are to be paid, or regulations complied with, or for 
injury done to such public works, or any fine that may have 
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been incurred and remain unpaid; such regulations to be 
published in the Official Gazette. § 19. Officers and soldiers 
on duty to pass toll-free. § 20. All penalties imposed by 
this act, or any regulation under the authority thereof, 
shall be recoverable, with costs, before any justice of 
the peace for the district in which the offence shall be 
committed, upon proof by confession, or the oath of any 
one credible witness; and if not forthwith paid, may be 
levied by distress and sale of the goods and chattels of the 
offender, by warrant, under the hand and seal of such justice ; 
and in default of payment or insufficient distress, such jus- 
tice may, by warrant under his hand and seal, commit the 
offender to the common gaol of the district for such term, 
not exceeding thirty days, as he may direct, unless such 
penalty be sooner paid; and the penalties recovered shall 
belong to her Majesty, for the public uses of the province, 
and be paid over and accounted for accordingly: provided, 
that in respect to tolls on timber passing any slide, and to 
penalties for violating regulations, or for non-payment of 
tolls, the same may be enforced by and before any justice of 
the peace within any district in which such timber may 
happen to be at the time of application to such justice. 
§ 21. Tolls to be paid over to the receiver-general at inter- 
yals not exceeding one month. § 23. The public works in 
schedule A. and the materials for the same, shall be vested 
in her Majesty, and be under the control of the commis- 
sioners; and other works may from time to time be so 
declared by proclamation: provided, that if any district 
council shall pass any by-law, securing, to the satisfaction of 
the government, the payment of the interest on any sum of 
money expended on any public road in any such district, and 
for which interest the province is hable, it shall be lawful for 
the Governor in council, by proclamation, to transfer such 
road to the district, which shall be vested in such. district 
from the date of the proclamation; and the council shall 
have power to make by-laws for the management of such 
road, imposition and colfection of tolls, and impcsition and 
levying of penalties for violation of the by-laws, and the 
tolls thereof. § 24. The Governor in council authorised to 
appoint three arbitrators for each section of the province, to 
determine the compensation to owners of land assumed for 
public works; their decision to be subject to the jurisdiction 
of the superior courts of lawor equity. § 25. The Governor 
authorised to refer any unsettled claim for damages to such 
arbitrators. § 26. This act not to effect any prior proceed- 
ings at law or in equity. § 27. Arbitrators to be sworn in 
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the form prescribed. § 28. To have full power to summon 
witnesses and swear them; witnesses not attending shall be 
liable to a penalty of not less than £1, nor more than £5, 
recoverable before any one justice, and levied by distress 
and sale of the goods of the offender. 


ScHEDULE A. 


PUBLIC WORKS VESTED IN THE CROWN BY THIS ACT. 


« 


Navigations, Canals, and Stides. 


The Welland Canal and feeder, together with the portion of 
the Grand River from Cayuga Bridge to its mouth; the Welland 
River, from Port Robinson to its mouth, and the cut at the 
Chippawa; all such portions of the Saint Lawrence navigation 
from Kingston to the port of Montreal, as have been or shall be 
improved at the expense of the province; the lock and dam at 
St. Anne’s; the Scugog River navigation, and the navigation 
therewith—viz., from the head of the Lake Scugog to Fenelon 
Falls, and from thence to Mud Lake, and Buckhorn Rapids, 
by Sturgeon, Pigeon and Buckhorn Lakes (hydraulic privileges 
being specially reserved to owners); that portion of the Otona- 
bee River between Peterborough and Rice Lake, with the lock 
and dam at Whitler’s Rapids; the Rice Lake and the River 
Trent from thence to its mouth, including the locks, dams and 
slides between those points; all such portions of the Ottawa 
River, from Bytown upwards, as have been or shall be im- 
proved at the expense of the province; the lock and other im- 
provements on the River Richelieu; the Madawaska River, 
from the head of the Ragged Chute to the Chats Lake. 


Harbours, Lake Erie. 


Rondeau Harbour, including the piers, breakwater and inner 
basin; Port Stanley Harbour and inner basin; Port Burwell, 
do.; Port Dover, do.; Port Maitland, do.; Port Colborne, do. 


Lake Ontario. 


Port Dalhousie Harbour; Burlington Bay Canal; Windsor 
Harbour. 


Roads. 


The main provincial road from Quebec to Sandwich; the 
main road from Queenston to Hamilton; the Port Hope and 
Rice Lake road; the Windsor, Scugog and Narrows Bridge 
road ; the Hamilton and Port Dover road ; the London and Port 
Stanley road. Except the Montreal and Quebec Turnpike 
Trusts, and such portions of the said roads respectively as may 
lie within the limits of any incorporated city or town, or as 
shall from time to time be exempted by proclamation, issued 
by order of the Governor in council, from the operations of this 
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act, which portions shall, during the period of snch exemption, 
remain subject to the same authorities and provisions of law as 
if this act had not been passed; the tolls collected under this 
act upon each road being applicable to the improvement of the 
road, and the extension of the improved portion thereof; and 
the debt due by any commissioners, district, or public body, on 
that portion of any road which shall be under the control of the 
commissioners of the public works, being thereafter payable 
out of the provincial funds. 
Bridges. 

Chaudiere bridge, near Quebec; the Cap Rouge bridge; the 
St. Ann De la Perade bridge; the Batiscan bridge; the St. 
Maurice bridge; the Union, Suspension, and other bridges over 
the Ottawa river, between Bytown and Hull; the Trent bridge 
at the mouth of the River Trent; the bridge at the narrows of 
Lake Simcoe; the Dunnville bridge; the Caledonia bridge ; 
the Brantford bridge ; the Paris bridge ; the Delaware bridge ; 
the Chatham bridge; and all other canals, locks, dams, slides, 
bridges, roads, or other public works of a like nature, constructed 
or to be constructed, repaired or improved, at the expense of 
the province. 


é Maximum Tolls. 
See the Act, Schedule B., 1, 2, 3, 4, 5, 6. 


By 10 & 11 Vic., c. 24, §7, notwithstanding Schedule B. 
4, in 9 Vie., ¢. 87 (relating to the maximum rate of tolls on 
publie roads), the Governor in council is authorised, on re- 
port of the commissioners, to place the toll-gates on the said 
roads, in that schedule mentioned, at such places and dis- 
tances from each other as shall appear to him advisable and 
requisite; and to vary the schedule in all or any of the parti- 
culars, so as the rates of toll shall not be increased beyond 
the amount in the said schedule mentioned, on each time of 
passing any toll-gate or gates, and to notify the same in the 
Official Gazette. §8. Tolls at the several toll-gates may be 
farmed or leased. §9. Timber passing slides may be de- 
tained until tolls are paid. 

By 12 Vic., c. 4, §1, schedules of maximum tolls annexed 
to 9 Vic., c. 37, are repealed—§ 2, and the schedules to this 
act are substituted instead thereof, and to have the same 
effect as if the schedules to this act had been annexed to the 
former act [9 Vic. c. 87]. §5. The public road from Dun- 
das to Waterloo is vested in the crown, and placed under the 
control of the commissioners. 

By 12 V., ¢. 5, § 12, the Governor in council is authorised 
to enter into arrangements with any of the municipal or 
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district councils, or other local corporations or authorities (a}, 
or with any company in Lower or Upper Canada, incorporated 
for the purpose of constructing or holding such works, or 
works of a like nature in the same section of the province, for 
the transfer to them of any of the public roads, harbours, 
bridges or public buildings, which it may be found 
more convenient to place under the management of such 
local authorities or companies; and on the completion 
of such arrangements, to grant for ever, or for any 
term of years, all or any such roads, harbours, bridges 
or public buildings, to the district or municipal council or 
other local authority or company with whom such arrange- 
ment may have been made. $13. Such grant to be effected 
by order in council; and nothing in this act, or in any order 
in council, shall exempt any person from punishment or 
penalty imposed by any act or law, or under the authority of 
any act or law, for any offence relative to any public work or 
works; but so much of any such penalty as would otherwise 
belong to the crown shall (if so provided in the order in 
council) belong to the grantee under such order; otherwise, 
it shall belong to the crown. 

By 13 & 14 V., c. 18, the commissioners are authorised to 
assume lands in the neighbourhood of any public work, with 
the like powers conferred by 9 V., c¢. 37. 

By 18 & 14 V., ec. 14, intituled “ An Act to extend the 
acts for the formation of companies for constructing roads 
and other works, to companies formed for the purpose of 
acquiring public works of like nature,” after reciting that it 
was expedient to extend the benefit of the acts hereinafter 
mentioned to companies to be formed for the purpose of 
acquiring and holding public works or property, under the 
provisions of the act authorising the transfer of such works 
or property to any such company, or to other parties therein 
designated, it is enacted by § 1—that, subject to the pro- 
visions of this act, the 12 V. c. 56 (which relates to Lower 
Canada), and the act 12 V., ¢. 84 (6) (which relates to Upper 
Canada), shall be and are hereby extended, and shall apply 
to any company to be formed for the purpose of acquiring 
for ever, or for any term of years, any of the public roads, 
harbours, bridges or public buildings, which may be lawfully 


(a) The 14 &15 V., c. 57, 21, removes doubts: existing whether under 
the 12 V., c. 5, municipalities could acquire any such public works if 
situate beyond their limits. 


(5) The 12 V., c. 84, has been repealed by 16 V., c. 190, saving all 
companies incorporated under the same, which shall in future be subject to 
the provisions -of said act 16 V., ¢. 190. But the latter act contains no 
provision for acquiring public works hereafter. 
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transferred to any such company under the act 12 V., c. 5, 
or for the purpose of so acquiring and of improving or 
extending any such public work, as fully and effectually as 
if such purpose were expressly enumerated in the said 
acts firstly and secondly mentioned: provided always, that 
notwithstanding any thing in either of the said acts, no com- 
pany to be formed under this act shall be liable to be opposed 
or prevented from acquiring such works, or from using and 
working the same, by any municipal council or other 
party, nor shall the company be bound to make any re- 
port respecting such work, to any municipal authority ; 
nor shall such municipal authority, or the Crown, have the 
right of taking such work at the end of any term of 
years; but the provisions of the said acts respectively, as 
to such opposition and prevention, or to such report, or 
to the taking of the works or property of the company 
by any municipal authority, or by the Crown, shall apply 
only to the extension of the same beyond the local limits of 
the work when transferred to the company; nor shall any 
of the provisions of the said acts which shall be inconsistent 
with any lawful provision or condition in any order in coun- 
cil legally made under the act thzrdly mentioned, or with 
the rights transferred by the same, apply to the company to 
which such order in council shall relate; but nothing herein 
contained shall prevent the reservation in any such order of 
the power of taking any such work, with or without any 
such extension, and by the Crown, or any municipal authority, 
on the terms and conditions therein to be expressed: pro- 
vided always, that § 35 of the first cited act, and §. 87 of 
the act secondly cited, shall apply to roads, bridges and other 
works transferred to any company, and to the company to: 
whom the same shall have been transferred in relation to- 
such roads, bridges and works. § 2. The tolls to be taken 
by any such company on any such public work, not being a 
road, shall not be regulated by the provisions of the acts 
firstly and secondly mentioned, but by 12 V., c. 4, unless 
some lower maximum be fixed by order in council, transfer- 
ring the work to the company; and the tolls to be levied on 
any road, or any extension of such public works, shall be 
regulated by the acts firstly and secondly mentioned, in the 
absence of any special provision for lower rates in the order 
in council aforesaid. § 5. No road, bridge or public work, 
shall be transferred to any company without the reservation 
power on the part of the government to resume the same at 
any time after the expiration of a period which shall not 
exceed ten years, on the conditions to be embodied in the 
order in council; and no such road or public work shall be 
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leased to any company for more than ten years, nor sold or 
leased unless security be given for an amount equal to ten 
per cent. of the actual value in case of sale, or estimated value 
in case of lease ; and in every instance one of the conditions 
of sale or lease shall be that such work shall be kept in 
thorough repair, to be decided on by the engineer of the 
Board of Works. 

By 14 & 15 V., ¢. 87, entitled an act to remove doubts as 
to municipal corporate bodies acquiring public works without 
the limits of such municipalities, such doubts are, by § 1, 
removed. But the remainder of this act is repealed by 16 
V.; e190. 

§ 6. Enacts that every such local corporate body or au- 
thority shall keep every such road in good and sufficient 
repair, and upon default thereof, shall and may be indicted 
at any court of general quarter sessions of the peace, or 
other court of superior jurisdiction of any county or union of 
counties, within or along the boundary of which such road 
shall be out of repair, and upon being convicted, the court 
before which such conviction shall be had, shall direct such 
local corporate body or authority to make the necessary 
repairs, for the want of which such proseeution shall have 
been commenced, within such time as to the court shall seem 
reasonable; and that in ease such repairs shall not be com- 
pleted within such time, the county council of the locality 
within or along the limits of which the road may be situate 
in part or wholly, shall and may cause the necessary repairs 
to be made, and the amount expended on such repairs, toge- 
ther with twenty-five per cent. increase thereon, shall and 
may be recovered from the corporate body or authority own- 
ing the road and so neglecting to make such repairs, by 
action of debt in any court of competent jurisdiction. 


Riots at Public Works. 


By 8 V., ¢. 6, § 1, this act to come in force, in any 
locality where pubhe works are being carried on, upon the 
Grovernor’s proclamation, and to cease upon the like procla- 
tion. § 2. While this act shall be in force, no person em- 
ployed upon any canal or other public work, shall have in his 
possession or under his care any gun, blunderbuss, pistol or 
other fire-arm, or any stock, lock, barrel or any other part of 
such gun, &c., or any bullets, sword, sword-blade, bayonet, 
pike, pike-head, spear, spear-head, dirk, dagger or other instru- 
ment for cutting or stabbing, or other arms, ammunition or 
weapon of war, under a penalty of not less than 10s., nor 
more than 20s. for every such weapon found in his posses- 
sion, § 3. Within the time appointed in such proclama- 
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tion, every person so employed shall bring and deliver up to 
some magistrate or commissioner, every such weapon as 
aforesaid, takinga receipt for the same. § 4. Such weapons 
to be returned when the act shall cease to be in force. § 5. 
Weapons unlawfully kept may be seized by any justice, com- 
missioner, constable or other peace officer and forfeited to 
her Majesty. § 6. Concealment of any such weapons to be 
subject to a penalty of not less than £10, nor more than 
£25. § 7. Any justice or commissioner. may, on the oath 
of a credible witness that he believes any such weapon is in 
the possession of any party contrary to this act, issue a war- 
rant to search for and seize the same: and in case admission 
to any such house or place cannot be obtained within a rea- 
sonable time after demand, such constable or peace officer, 
and person in his aid, may enter the same by force, by day 
or by night, and seize such weapon: and unless the party 
do, within four days, prove to the satisfaction of such justice 
or commissioner that the weapon so seized was not in his 
possession or in his house contrary to the true spirit of this 
act, the same shall be forfeited to her Majesty. § 8. Per- 
sons carrying weapons within the limits or locality, when 
this act shall be in force, may be arrested and detained and 
committed for trial for a misdemeanor, unless he shall give 
sufficient bail for his appearance. § 9. Monthly returns to 
be made of all weapons delivered up. § 10. Weapons for- 
feited to be sold and the proceeds paid over to the receiver- 
general. § 11. Limitation of actions. § 12. Penalties 
under this act may be prosecuted for and recovered before 
any two justices of the locality, who may, on complaint on 
oath, issue their warrant for bringing the offender before 
them, and if convicted on the oath of one witness other than 
the informer, or by his own confession, the justices shall 
impose such penalty. § 18. The Governor authorised to 
raise a mounted police force for better carrying this act into 
effect. § 14. Officers to be appointed by the Governor, and 
to be justices of the peace where the act shall be in force. 
§ 15. The mounted police force to be declared to be con- 
stables. § 16. Expenses of. carrying this act into effect to 
be defrayed by the Board of Works. § 18. Act to continue 
in force two years. 

By 14 & 15 V., ¢. 76, § 1, the above act may be extended 
to places where works have been undertaken by private 
companies, but to cease on proclamation. 

The original act was continued by several acts, and lastly, 
by the 20 V., c. 16, to the Ist January, 1858, and to the 
end of the next session of the legislature. 
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PUBLIC WORSHIP. 


By 4 &5V., c. 27, § 31, if any person shall wilfully 
disturb, interrupt or disquiet any assemblage of people met 
for religious worship, by profane discourse, by rude and 
indecent behaviour, or by making a noise, either within the 
place of worship, or so near it as to disturb the order and 
solemnity of the meeting, such person shall, upon conviction 
before any justice of the peace, on oath of one or more 
credible witnesses, forfeit and pay any sum not exceeding 
£5 as such justice shall think fit; § 82, to be levied with 
the costs within the period specified for payment thereof, at 
the time of conviction by the justice before whom such 
conviction may have taken place, and in default thereof, the 
offender shall be committed for any term not exceeding one 
month, unless the costs and fine shall be sooner paid. § 38. 
Appeal les to the sessions. 


PUNISHMENT. 
Under the 4 § 5 V., ¢. 24. 


Felony.— 34. Every person convicted of any felony, not 
punishable with death, shall be punished in the manner pre- 
scribed by the statute or statutes specially relating to such 
felony; and that any person convicted of any felony for 
which no punishment hath been or hereafter may be speci- 
ally provided, shall be deemed to be punishable under this 
act, and shall be lable at the discretion of the court to be 
imprisoned at hard labour in the provincial penitentiary for 
any term not less than seven (a) years, or to be imprisoned 
in any other prison or place of confinement for any term not 
exceeding two years. 

(6) Transportation.—§ 25. If any person sentenced or ordered 
or hereafter to be sentenced, or ordered to be transported, or 
who shall have agreed, or shall agree, to transport or banish 
himself, or herself, on certain conditions, either for life or 
for any number of years, shall be afterwards at large, within 
any part of this province, contrary to such sentence, order, 
or agreement, without some lawful cause, before the expira-~ 
tion of his or her term of transportation or banishment, 
every such offender shall be guilty of felony, and shall be 
transported beyond the seas for his or her natural life, and 
previously to transportation shall be imprisoned for any term: 
not exceeding four Joana and every such offender may be 


(a) See 6 V., c. 5, 3 2, which enables the court in its discretion to reduce 
the period to three years, 

(5) See also same statute, 4, which substitutes imprisonment in the 
penitentiary for transportation. 
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tried either in the district, county or place where such 
offender shall be found at large, or at the district, county, 
or place in or at which sentence or order of transportation 
or banishment was passed or made. § 26. In any indict- 
ment or information agaist any offender for being at large 
in this province, contrary to the provisions of this ‘act, or of 
any other act hereafter to be in force in this province, it 
shall be sufficient to allege the sentence or order of transpor- 
tation or banishment of such offender, without alleging any 
indictment, information, trial, conviction, judgment, or other 
procecding, or any pardon or intention of mer ey, or signifi- 
cation thereof, of or against, or in any manner relating to 
such offender. § 27. The clerk of the court or other officer 
having the custody of the records of the court, where any 
such sentence or order of transportation or banishment shall 
have been passed or made, or his deputy, shall, at the 
request of any person, on behalf of her Majesty, make out 
and give a certificate in writing, signed by him, containing 
the effect and substance only (omitting the formal part) of 
any indictinent, information and conviction of such offender, 
and of the sentence or order for his or her transportation or 
banishment (not taking for the same more than the sum of 
five shillings); which certificate shall be sufficient evidence of 
the conviction and sentence, or order for the transportation 
or banishment of such offender; and every such certificate 
shall be received in evidence upon proof of the signature of 
the person signing the same. 

Imprisonment.—§ 28. Where any person shall be con- 
victed of any offence punishable under this act, for which 
imprisonment may be awarded, it shall be lawful for the 
court to sentence the offender to be imprisoned, or to be 
imprisoned and kept to hard labour in the common gaol or 
house of correction, and also to direct that the offender shall 
be kept in solitary confinement for any portion or portions 
of the term of such imprisonment, or of such imprisonment 
with hard labor, not exceeding one month at any one time, 
and not exceeding three months in any one year, as to the 
court in its discretion shall seem meet. § 29. Whenever 
sentence shall be passed for felony on a person already im- 
prisoned under sentence for another crime, it shall be lawful 
for the court to award imprisonment for the subsequent of- 
fence, to commence at the expiration of the imprisonment, to 
which such person shall have been previously sentenced, 
although the aggregate term of imprisonment may exceed 
the term for which such punishment could be otherwise 
awarded. 

Second conviction.—§ 80. If any person shall be convicted 
of any felony not punishable with death, committed after a 
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previous conviction for felony, such person shall, on such 
subsequent “conviction, be lable, at the discretion of the 
court, to be imprisoned at hard labor in the provincial peni- 
tentiary for any term. not less than seven years, or to be 
imprisoned in any other prison or place of confinement for 
any term not exceeding two years; and in ariy indictment 
for any such felony, committed after a previous conviction 
for felony, it shall be sufficient to state that the offender 
was at a certain time and place convicted of felony without 
otherwise describing the previous felony, and a certificate, 
containing the substance and effect only (omitting the for- 
mal part) of the mdictment and conviction for the previous 
felony, purporting to be signed by the clerk of the court, 
or other officer having the custody of the records of the court, 
where the offender was first convicted, or by the deputy of 
such clerk or officer, for which certificate a fee of five shil- 
lings and no more shall be demanded or taken, shall upon 
proof of the identity of the person of the offender be suffi- 
cient evidence of the first conviction, without proof of the sig- 
nature or official character of the person appearing to have 
sicned the same; andif any such clerk, officer or deputy shall 
utter any false certificate of any indictment and conviction 
for a previous felony, or of any sentence or order of transpor- 
tation or banishment, or if any person other than such clerk, 
officer or deputy, shall sign any such certificate as such clerk, 
officer or deputy, or shall utter any such certificate with a 
false or counterfeit signature thereto, every such offender 
shall be guilty of felony, and being lawfully convicted, shall 
be liable at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary, for any term not 
less than Seven years, or to be imprisoned in any other 
prison or place of confinement for any term not exceeding 
two years.. 

Pillory abolished.—f 31. That from and after the com- 
mencement of this act, judgment shall not be giyen and 
awarded against any person or persons convicted of any 
offence that such person or persons do stand in the pillory, 
any law, statute, or usage to the contrary notwithstanding ; 
provided that nothing herein contained shall extend, or 
be construed to extend, in any manner to change, alter, 
or affect any punishment whatever which may now be by law 
inflicted, in respect of any offence, excepting only the punish- 
ment of the pillory. 

Commencement of Linprisonment.—That the period of im- 
prisonment in the provincial penitentiary in pursuance of any 
sentence passed under this act, or under any other act re- 
lating to the punishment of offences by confinement and im- 
prisonment in the provincial penitentiary, shall be held to 
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commence from the period of passing such sentence, whether 
the convict upon whom such sentence shall be passed shall be 
removed to the said provincial penitentiary forthwith, or be 
detained in custody in any other prison or place of confine- 
ment previously to such removal. 


Under the 4 and 5 V., ¢. 25 


Simple Larceny.—S 3. Any person convicted of simple 
larceny, or felony punishable as simple larceny, shall (except 
as otherwise provided) be liable, at the discretion of the 
court, to be imprisoned at hard labour in the provincial peni- 
tentiary for any term not less than seven years, (a) or to be 
imprisoned in any prison or place of confinement for any 
term not exceeding two years. 

Felony or Misdemeanor.—s 4. Any person being convic- 
ted of felony or misdemeanor punishable under this act, for 
which imprisonment may be awarded, it shall be lawful for 
the court to sentence the offender to be imprisoned and kept 
to hard labour in the common gaol or house of correction, 
and also to direct that the offender shall be kept in solitary 
confinement for any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, not exceeding 
one month at any one time, and not exceeding three months 
in any one year, as to the court shall seem meet. 

The punishment for specific offences mentioned in this act 
has been already stated under the various titles embracing 
such offences. 


Under the 4g 5 V., ¢. 26. 

Malicious Injury to Property.—The punishment for the 
several classes of offence enumerated in this act will be found 
under their respective titles. 

Imprisonment with Hard Labour.—§ 27. Any person 
convicted of any indictable offence under this act for which 
imprisonment may be awarded, the court may sentence the 
offenders to be imprisoned, or to be imprisoned and kept to 
hard labour in the common gaol or house of correction; and 
may also direct that the offender shall be kept in solitary 
confinement for any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, not exceeding one 
month at any one time, and not exceeding three months in 
any one year, in the discretion of the court. 


Under the 4 § 5 V., ¢. 21. 


Administering Poison.—§ 9. Whosoever shall administer 
or cause to be taken by any person, any poison or other de- 


(4) But see 6 V., c. 5, 3 2, which enables the court in its discretion to 
reduce the period to three years. 
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structive thing, or shall stab, cut or wound any person, or 
shall by any means whatsoever cause to any person any 
bodily injury dangerous to life, with intent to commit murder, 
shall be guilty of felony, and being convicted thereof shall 
suffer death. 

Attempt to Murder.—§ 10. Whosoever shall attempt to ad- 
minister to any person any poison or other destructive thing, or 
shall shoot at any person, or shall by drawing a trigger or in 
any other manner, attempt to discharge any kind of loaded arms 
at any person, or shall attempt to drown, suffocate, or strangle 
any person, with intent to commit the crime of murder, shall, 
although no bodily injury shall be effected, be guilty of felony ; 
and, being convicted thereof, shall be hable, at the discretion 
of the court, to be imprisoned at hard labour in the provincial 
penitentiary for the term of his natural life, or for any term not 
less than seven years,(a@) or to be imprisoned in any other prison 
or place of confinement for any term not exceeding two years. 

Cutting and Maiming.—S 11. Whosoever shall unlawfully 
and maliciously shoot at any person, or shall by drawing a 
trigger, or in any other manner, attempt to discharge any 
kind of loaded arms at any person, or shall stab, cut or 
wound any person, with intent in any of the cases aforesaid 
to maim, disfigure, or disable such person, or to do some other 
grievous bodily harm to such person, or with the intent to resist 
or prevent the lawful apprehension or detainer of any person, 
shall be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for the term of his 
natural life, or for any term not less than seven years, (a) or 
to be imprisoned in any other place of confinement for any 
term not exceeding two years. 

Using. Explosive or Corrosive Matter.—§12. Whosoever 
shall unlawfully and maliciously send or deliver to, or cause 
to be taken, or received by any person, any explosive sub- 
stance, or any other dangerous or noxious thing, or shall 
cast. or throw upon or otherwise apply to any person, any 
corrosive fluid, or other destructive matter, with intent to 
burn, maim, disfigure, or disable any person, or to do some 
other grievous bodily harm to any person, and whereby any. 
person shall be burnt, maimed, disfigured or disabled, or re- 
ceive some other grievous bodily harm, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion 
of the court, be imprisoned at hard labour in the provincial 
penitentiary for the term of his natural life, or fcr any term 
not less than seven years, (a) or to be imprisoned in any other 


— 


(a) See note (a) page 697. ¢ 
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prison or place of confinement for any term not exceeding 
two years. 

Abortion.—§ 13. Whosoever, with intent to procure the 
miscarriage of any woman, shall unlawfully administer to her, 
or cause to be taken by her any poison or other noxious thing, 
or shall unlawfully use any instrument or other means what- 
soever with the like intent, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of 
the court, to be imprisoned at hard labour in the provincial 
penitentiary for the term of his natural life, or for any term not 
less than seven years,(a) or to beimprisoned in any other prison 
or place of confinement for any term not exceeding two years. 

Homicide.— § 27. No punishment shall be incurred by any 
person who shall kill another by misfortune, or in his own 
defence, or in any other manner without felony. 

Accessories.—§ 85. Every principal in the second de- 
gree, and every accessory before the fact, shall be punishable 
with death or otherwise, in the same manner as the principal 
in the first degree is by this act punishable; and every ac- 
eessory after the fact to any felony punishable under this 
act, shall, on conviction, be hable to be imprisoned for any 
term not exceeding two years. 

Imprisonment.—§ 36. When any person shall be convicted 
of any offence punishable under this act, for which imprison- 
ment may be awarded, it shall be lawful for the court to sen- 
tence the offender to be imprisoned, or to be imprisoned and 
kept to hard labour, in the common gaol or house of corree- 
tion, and also to direct that the offender shall be kept in 
solitary confinement for any portion or portions of such im- 
prisonment with hard labour, not exceeding one month at 
any one time, and not exceeding three months in any one 
one year, as to the court in its discretion shall seem meet. 

Assault.—§ 37. On the trial of any person for any of the 
offences hereinbefore mentioned, for any felony whatever, 
where the crime charged shall include an assault against the 
person, it shall be lawful for the jury to acquit of the felony, 
and to find a verdict of guilty of assault against the person 
indicted, if the evidence shall warrant such finding ; and when 
such verdict shall be found, the court shall have power to im- 
prison the person so found guilty of an assault, for any term 
not exceeding three years. 

Military.— 38. Provided always, and be it enacted, that. 
nothing herein contained shall alter or affect any of the laws 
relating to the government of her Majesty’s land or naval 
forces. 


— 


(a) See note (a) page 697. 
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and for the Governor, Lieutenant-Governor, or person admin- 
istering the government of the province, to extend the royal 
mercy to any person imprisoned by virtue of this act, although 
he shall be imprisoned for non-payment of money to some 
party other than the Crown. 

By the 6 V., c. 5, §1, after reciting that it was expedient 
to enable the courts before whom offenders might be convicted 
in certain cases better to proportion the punishment to the 
guilt of the offence, it is enacted, that so much of the 4 & 5 
V., ec. 24, 25, 26 & 27 (or of any other law), as is incon- 
sistent with this, shall be repealed. §2. That for every 
offence for which by any of the above-mentioned aéts the 
offender is hable to imprisonment in the provincial peniten- 
tiary, but may instead thereof be imprisoned in any prison 
for any term not exceeding two years, the offender may, if 
convicted, be punished, in the discretion of the court, by im- 
prisonment in the provincial penitentiary for any term not 
less than three years, and not exceeding the longest term for 
which such offender might have been so imprisoned if this 
act had not been passed, or by imprisonment in any other 
prison or place of confinement for any term not exceeding 
two years, in the manner prescribed by such act: provided, 
that this act shall not prevent such offender from being 
punished by imprisonment in the provincial penitentiary for 
hife, if he might have been so punished if this act had not 
been passed. § 3. That for every offence for which by any of 
the said acts the offender might be punished by imprisonment 
for such term exceeding two years, such imprisonment, if 
awarded for a longer term than two years, shall be in 
the provincial penitentiary. §4. ‘Phat for every offence for 
which by any of the said acts, or by any other act or law, 
the offender might, if this act had not been passed, have been 
punished by transportation beyond seas, such offender may, 
if convicted after the passing of this act, be punished by im- 
prisonment in the provincial penitentiary for any term for 
which he might have been transported if this act had not 
been passed, or by imprisonment for life, if without this act 
he might have been punished by transportation for life. 

By 14 & 15-V., c. 2, § 2, it is enacted that whenever any 
offender convicted after this act (the Penitentiary Act) shall 
come into effect, shall be punishable by imprisonment, such 
imprisonment shall, if it be for two years, or any longer term, 
be in the provineial penitentiary, any thing in the 6 Y., e. 5, 
or any other act to the contrary notwithstanding: provided 
that nothing herein contained shall prevent the reception 
and imprisonment in the said penitentiary of any prisoner 


Giakers, TO 


sentenced for any period of time by any military or militia 
court martial, or military authority under any military act. 


QUAKERS. 


*By 49 G. III., ¢. 6, it is enacted that every Menonist or 
Tunker, in cases in which an oath is required by law, or upon 
any lawful occasion wherein the affirmation or declaration of 
a Quaker will by law be admitted, shall be and is hereby 
permitted to make his or her affirmation or declaration in the 
same manner and form as a Quaker by the laws now in force 
is required to do, having first made the following affirmation 
or declaration : 


“TJ, A. B., do solemnly, sincerely, and truly affirm and de- 
clare, that Iam one of the Society of 'Tunkers or Menonists.”’ 
fas the case may be.] 


Which affirmation or declaration shall be of the same force 
and effect in all courts of justice, and other places where by 
law an oath is required, as if such Menonist or Tunker had 
taken an oath in the usual form; and all persons authorised 
to administer an oath, may administer such affirmation or 
declaration. § 2. Any person making a false affirmation or 
declaration, shall incur the pains and penalties of perjury. 
§ 8. No Menonist or Quaker shall by virtue of this act be 
qualified to sefve on juries (a) in criminal cases, or hold 
or enjoy any office under government. By *10 G. IV., 
c. 1, Quakers, Menonists, Tunkers and Moravians are admit- 
ted to give evidence, in criminal cases, upon making an affir- 
mation in the following form in leu of an oath: 

«J, A. B., do solemnly, sincerely, and truly declare, that I 
am one of the Society called Quakers, Menonists, Unitas Frat- 
rum, or Moravians”’ [as the case may be. ] 


And any person convicted of a false affirmation, shall incur 
the pains and penalties of perjury; but such persons shall 
not be permitted to serve on juries in criminal cases. 

By the Militia Act, 18 V.,c. 77, § 7, all persons having 
certificates from the society of Quakers, Menonists, and 
Tunkers, or any inhabitant of this province of any religious 
denomination otherwise subject to military duty in time of 
peace, but who from the doctrine of his religion shall be 
averse to bearing arms, and shall refuse personal military 
service, shall be exempt therefrom. 


(a) The 10 G IV., ¢. 1, 33, contained a similar provision against their 
serving on juries in criminal cases. But it was repealed by the 14 & 15 V., 
e. 65,32. The 49G. IIL, c. 6, does not appear to have been expressly 
repealed, but is no doubt in effect superseded as to juries by the “Jury” 


Act, 13 & 14 V., ¢. 55. 
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RAILWAYS. 


By the 12 V., c. 28, railroad companies when required by 
the postmaster-general, the commander of H. M. forces, or 
person having the command or superintendence of the police 
force, shall carry the mail, naval or military forces, or militia, 
artillery, ammunition or other stores, policemen, constables 
and others travelling on her Majesty’s service, and place any 
electric telegraph belonging to them at the disposal of her Ma- 
jesty’s government or such officers as aforesaid ; such services 
to be performed upon such terms as the parties may agree, 
and in case of difference, to be fixed by the Governor in council. 

By 12 V., ¢. 29, the Governor in council is authorised to 
guarantee the interest on loans to any company chartered 
by the legislature for the construction of a line of railway not 
less than 75 miles in extent, on condition that the interest 
shall not exceed six per cent.; that the sum on which in- 
terest shall be so guaranteed shall not be greater than that 
expended by the company before the guarantee given, and 
shall be sufficient to complete their road; no such guar- 
antee to be given until one-half of the entire line of road shal} 
have been completed; that such interest be the first charge 
on the tolls, and no dividend declared till such interest paid ; 
that so long as any part of the principal on which interest is 
guaranteed by the province remains unpaid, no dividend 
shall be paid to the stockholders until a sum equal to three 
per cent. on the amount so remaining unpaid shall have been 
set aside from the surplus profits and paid over to the receiver 
general under the provisions contained in this act, as a sink- 
ing fund, and that the province shall have the first mortgage 
or lien upon the road, tolls and property of the company. 

By the General Consolidation Act, 14 & 15 V., c. 51, the 
preamble of which states ‘‘ that it is expedient to establish 
a general and uniform system for the construction and man- 
agement of the railways hereafter to be undertaken in 
Canada.’’ Be it therefore enacted, &e. 

[The first eleven sections relate to matters connected with 
the construction of railways and corporate powers, Xc. The 
following only are noticed as being of more general public 
interest. | 


Highways and Bridges. 


§ 12. That the highways and bridges shall be regulated 
as follows: Mrstly. The railway shall not be carried along 
any existing highway, but merely cross the same in the line 
of the railway, unless leave be obtained from the proper muni- 
cipal authority therefor, and no obstruction of such highway 
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with the works shall be made without turning the highway, 
so as to leave an open and good passage for carriages, and 
on completion of the works, replacing the highway under a 
penalty of not less than £10 for any contravention: but in 
either case the rail itself, provided it does not rise above or 
sink below the surface of the road more than one inch, shall 
not be deemed an obstruction. 

Secondly. No part of the railway which shall cross any 
highway without being carried over by a bridge, or under by 
a tunnel, shall rise above or sink below the level of the high- 
way more than one inch; and the railway may be carried 
across or above any highway within the limits aforesaid. 

Thirdly. The space of the arch of any bridge erected for 
carrying the railway over or across any highway shall at all 
times be and be continued of the open and clear breadth and 
space under such arch of not less than twenty feet, and of 
height from the surface of such highway to the centre of 
such arch of not less than twelve feet, and the descent under 
such bridge shall not exceed one foot in twenty feet. 

Fourthly. The ascent of all bridges erected to carry any 
highway over any railway shall not be more than one foot 
in twenty feet increase over the natural ascent of the high- 
way; and a good and suflicient fence shall be made on each 
side of every bridge, which fence shall not be less than four 
feet above the surface of the bridge. 

Fifthly. Signboards stretching across the highway crossed 
at a level by any railway shall be erected and kept up at 
each crossing at such height as to leave sixteen feet from 
the highway to the lower edge of the sign board, and having 
the words, ‘‘ Railway Crossing,” painted on each side of the 
signboard, and in letters not less than six inches in length ; 
and for every neglect to comply with the requirements of 
this section, a penalty not exceeding £10 shall be incurred. 


Fences. 


§ 13. Firstly. Fences shall be erected and maintained on 
each side of the railway of the height and strength of an 
ordinary division fence, with openings or gates or bars 
therein, and farm crossings of the road for the use of the 
proprietors of the lands adjoining the railway; and also. 
eattle-guards at all road crossings suitable and sufficient to 
prevent cattle and animals from getting on the railway ; and 
until such fences and cattle-guards shall be duly made, the 
company shall be liable for all damages which shall be 
done by their trains or engines to cattle, (a) horses, 


oe tye ee ee Pee eee ot a ee eee 
(a) But see 20 V., c. 12, 3 16, which prohibits cattle running at large 
upon any highway within half a mile of any railway crossing. 
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or other animals on the railway; and after the fences or 
guards shall be duly made, and while they are maintained, 
no such liability shall accrue for any such damage unless 
negligently or wilfully done; and if any person shall ride, 
lead or drive any horse or any other animal upon such 
railway, and within the fences and guards, other than the 
farm crossings without the consent of the company, he shall 
for every such offence forfeit a sum not exceeding £10, and 
shall also pay all damages which shall be sustained thereby 
to the party aggrieved; and no other person than those 
connected with or employed by the railway shall walk along 
the track thereof except where the same shall be laid across 
or along a highway. 

Secondly. Within six months after any lands shall be 
taken for the use of the railway, and if thereunto required 
by the proprietors of the adjoining lands respectively, but 
not otherwise, the lands shall be by the company divided and 
separated, and kept constantly divided and separated from the 
lands or grounds adjoining thereto, with a sufficient post or 
rail, hedge, ditch, bank or other fence sufficient to keep off 
hogs, sheep, and cattle, to be set and made on the lands so 
taken, and which the company shall at their own cost and 
charges from time to time maintain, support, and keep in 
sufficient repair. 


Tolls. 


§ 14. That tolls shall be established as follows, viz: 

Hirstly. Tolls shall be fixed and regulated by the by-laws 
of the company, (a) or by the directors, if authorised by the 
by-laws, or by the shareholders at any general meeting: 
and in case of non-payment, may be sued for and recovered 
In any competent court, or the agents or servants of the 
company may seize the goods and detain the same until 
payment; and if not paid within s¢x weeks, the company 
shall have power to sell the whole or any part, and out of 
such sale, retain the tolls payable, and all charges and 
expenses of such detention and sale, rendering the surplus, 
if any, to the person entitled thereto: and if any goods shall 
remain in the possession of the company unclaimed for the 
space of twelve months, the company, on giving public notice 
by advertisement for six weeks in the Canada Gazette, and in 
such other papers as they may deem necessary, may sell the 


_ (4) By 10 & 11 V., ¢. 63, 3 14, all by-laws imposing tolls are to be sub- 
ject to the approval of the Governor in council, whenever power to amend 
the act of incorporation has been reserved init. See also 12 V., c. 28, 3 2, 


paling that all future acts shall be construed as containing such reserva- 
10Nn. 


Matlways. 705 


same by public auction, and out of the proceeds, pay such 
tolls and all reasonable charges for storing, advertising and 
selling ; the balance to be kept by the company for a further 
period of three months, to be paid over to the party entitled 
thereto ; and in default of claim to be then paid over to the 
receiver-general for the use of the province until claimed. 
Tolls may by by-laws be lowered, reduced, and raised when 
deemed necessary: provided that the same tolls shall be 
payable at the same time, and under the same circumstances 
upon all goods and persons,go that no undue advantage, 
privilege, or monopoly may be afforded to any person or 
class of persons. 

Secondly. In all cases, a fraction in the distance shall be 
considered as a whole mile; and for a fraction of a ton in 
weight a portion of the tolls shall be taken according to the 
number of quarters of a ton contained therein, and a fraction 
of a quarter of a ton shall be considered as a whole quarter. 

Thirdly. A printed board or paper exhibiting all the tolls 
payable, and particularising the price or sum of money to be 
charged or taken for the carriage of any matter or thing, 
shall be stuck up in the office, and in all places where the 
tolls are to be collected, and in every passenger car, In some 
conspicuous place. 

Fourthly. No tolls shall be levied or taken until approved 
of by the Governor in council, nor until two weeks after two 
weekly publications in the ‘‘Canada Gazette,” of the by-law 
and order in council. 

fifthly. Every by-law fixing such tolls shall be subject to 
revision by the Governor in council: and after an order in 
council reducing such tolls, the tolls mentioned in such order 
shall be substituted for those mentioned in such by-law. 

§ 15, 16 & 17, contain provisions for general meetings— 
the election of cdirectors—shares and their transfer. 

§ 18, authorises municipalities to subscribe for any 
number of shares, or lend or guarantee the payment 
of any sum of money borrowed by the company from 
any corporation or person, or indorse or guarantee the 
payment of any debenture to be issued by the company 
for the money by them borrowed, with power to assess and 
levy from time to time upon the whole rateable property of 
the municipality a sufficient sum for them to discharge the 
debt or engagement so contracted, and for the like purpose 
to issue debentures for not less than £5 currency. 

Secondly. Any such debenture issued, indorsed or guar- 
anteed, shall be valid if signed or indorsed and countersigned 
by such officer or person and in such manner as shall be 
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directed by any by-law of such corporation, and the corpo- 
ration seal thereto not necessary. 

Thirdly. No municipal corporation shall subscribe for 
stock or incur any debt or liability under this act, unless a 
by-law to that effect shall have been duly made and adopted 
with the consent first had of a majority of the qualified elec- 
tors of the municipality, to be ascertained in such manner as 
shall be determined by such by-law after public advertise- 
ment thereof containing a copy of such proposed by-law 
inserted at least four times in gach newspaper printed within 
the limits of the municipality, or if none printed therein, then 
in some one or more newspapers printed in the nearest city 
or town thereto and circulated there, and also put up in at 
least four of the most public places in each municipality. 

Fourthly. The mayor, warden, or reeve being the head of 
such municipal corporation, subscribing for or holding stock 
in the company to the amount of £500 or upwards, shall be 
ex officio a director of the company, in addition to the number 
of directors authorised by the special act. 


Shareholders’ Liability. 
§ 19. Firstly. Each shareholder shall be lable indi- 


vidually to the auditors of the company to an amount equal 
to the amount of his unpaid stock, but not until an execution 
against the company shall be returned unsatisfied. 

Secondly. The original} stock may be increased to any 
amount, but sanctioned by a vote of at least two-thirds of the 
stockholders. 

Thirdly. The funds of the company shall not be employed 
in the purchase of any stock in their own or any other com- 
pany. 

Actions for Indemnity.—fines and Penalties. 

§ 20. And be it enacted, that : 

Firstly. All suits for indemnity for any damage by reason 
of the railway, shall be instituted within six calendar months, 
and if there shall be continuation of the damage, then within 
six calendar months next after the doing or committing such 
damage shall cease, and not afterwards. 

Secondly. All persons by any means, or in any manner or 
way whatsoever obstructing or interrupting the free use of 
the railway, or the carriages, vessels, engines or other works 
incidental or relative thereto, or connected therewith, shall 
for every such offence be deemed guilty of a misdemeanor, 
and on conviction thereof punished by imprisonment in the 
common gaol of the district or county where the conviction 
shall take place, or in the provincial penitentiary for a term 
not exceeding five years. 
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Thirdly. All persons wilfully and maliciously, and to the 
prejudice of the railway, breaking, throwing down, damaging 
or destroying the same, or any part thereof, or any of the 
buildings, stations, depots, wharves, vessels, fixtures, machi- 
nery, or other works or devices incidental and relative there- 
to, or connected therewith, or doing any other wilful hurt or 
mischief, or wilfully or maliciously obstructing or interrupting ~ 
the free use of the railway, vessels or works, or obstructing, 
hindering, or preventing the carrying on, completing, support- 
ing and maintaining the railway, vessels or works, shall be 
adjudged guilty of a misdemeanor, unless the offence com- 
mitted shall under some other act or law amount to a felony, 
in which case such person shall be deemed guilty of a felony, 
and the offenders shall be punished in like manner as persons 
guilty of misdemeanor or felony, (as the case may be) are 
directed to be punished by the laws in force. 

Fourthly. All fines and forfeitures imposed by this act, or 
the special act, (@) or which shall be lawfully imposed by any 
by-law, the levying and recovering of which are not particu- 
larly herein directed, shall upon proof of the offence before 
any one or more justices of the peace of the locality, either 
by the confession of parties, or by the oath or affirmation of 
any one credible witness to be administered without fee or 
reward, be levied by distress and sale of the offender’s goods 
and chattels by warrant under the hand and seal, or hands 
and seals of such justice or justices. And all fines and for- 
feitures, and penalties, not otherwise directed, shall be paid 
to the treasurer of the company for the use thereof; and for 
the want of sufficient distress, the offender shall be sent to 
the common gaol for the county or district, where convicted, 
there to remain without bail for such term not exceeding one 
month as such justice or justices shall think proper, unless 
such penalty and all expenses shall be sooner paid: but every 
such person may, within four calendar months after convic- 
tion, appeal against the same to the quarter sessions. 

Hifihly. All contraventions of this act, or of the special 
act, by the company, or by any other party for which no 
punishment or penalty is herein provided, shall be a misde- 
meanor, and punishable accordingly. 

Siathly. All by-laws, rules and orders regularly made shall 
be put in writing and signed by the chairman or person pre- 
siding at the meeting, and shall be kept in the office of the 
company; and a printed copy of so much as may relate to 
or affect any party other than the members or servants of 
the company, shall be affixed openly in all and every pas- 
senger car, and in all places for collection of tolls. 


(a) See act of Incorporation. 
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Seventhly. Copies of the minutes at any general or special 
meeting to be prima facie evidence. 


Working of the Railway. 


§ 21. And be it enacted, that : 

firstly. Every servant of the company in a passenger 
train, or at stations, shall wear upon his hat or cap a badge 
indicating his office, and he shall not, without such badge, be 
entitled to demand or receive from any passenger, any fare 
or any ticket, or exercise any of the powers of his office, nor 
meddle or interfere with any passenger, or his baggage or 
property. 

Secondly. The trains shall start and run at regular hours, 
to be fixed by public notice, and shall furnish sufficient 
accommodation for passengers and goods. 

Thirdly. Checks shall be affixed by an agent or servant 
to every parcel of baggage having a handle, loop or fixture of 
any kind thereupon ; and a duplicate of such check shall be 
given to the passenger; and if such check be refused on 
demand the company shall pay to such passenger the sum of 
£2, to be recovered in acivil action; and no fare or toll shall 
be collected from such passenger, and if he shall have paid 
his fare, it shall be refunded by the conductor; and any 
passenger producing such check may himself be a witness in 
any suit brought by him against the company, to prove the 
value of his baggage not delivered to him. 

Fourthly. The baggage, freight, merchandize or lumber 
cars shall not be placed in rear of the passenger cars, and if 
any be so placed, the officer or agent directing, or knowingly 
suffering such arrangement, and the conductors of the train 
shall be deemed guilty of a misdemeanor, and punished ac- 
cordingly. 

Fifthly. Every locomotive engine shall be furnished with 
a bell of at least 30lbs. weight, or a steam whistle, which 
shall be rung or sounded at the distance of at least 80 rods 
from where the railway shall cross any highway, and be kept 
ringing or sounded at short intervals, until the engine shall 
have crossed such highway, under a penalty of £2 for ever 
neglect, to be paid by the company, who shall also be liable 
for all damages by reason of such neglect. 

Sixthly. Passengers refusing to pay their fare, may, by 
the conductor of the train and servants of the company be, 
with their baggage, put out of the cars, using no unnecessary 
force, at any usual stopping place, or near any dwelling 
house, as the conductor shall elect, first stopping the train. 

Seventhly. All persons in charge of a locomotive engine, 
or acting as the conductor of a car or train of cars, who shall 
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be intoxicated on the railway, shall be deemed guilty of a 
misdemeanor. — 

kighthly. Any passenger injured while on the platform 
of a car, or on any baggage, wood, or freight car, in viola- 
tion of the printed regulations, posted up at the time ina 
conspicuous place, inside of the passengers’ car, shall have 
no claim for such injury, provided sufficient room was fur- 
nished at the time. 


General Provisions. 


§ 22. Enacted, 1. That the company shall not be bound 
to see to the execution of trusts. 2. Provision for carrying 
the mail, troops and military stores. 3. Account of names 
and residence of shareholders to be kept. 4. Map, &c., of the 
railway to be filed in the office of the board of works. 5. 
Annual account of the affairs of the company to be laid before 
parliament. 6. Provision for the forfeiture of a railway 
charter if the work not completed within ten years. 7. The 
legislature authorised to reduce the tolls. 8. The carriage 
of combustible goods prohibited. 9. Forging of any deben- 
ture or cowpon, or uttering the same knowingly, or being 
accessory before or after the fact to be deemed felony. 10. 
The company bound to make and keep in repair all fences, 
roads, and water courses, &c., in Lower Canada. 11. Every 
special act to be a publicact. 12. Power for the legislature 
to annul or dissolve any corporation formed under this act. 
13. Saving of all crown rights. 14. Interpretation clause. 

By 16 V., c. 169, § 1, if any person shall wilfully and 
maliciously displace or remove any railway switch or rail of 
any railroad, or break down, rip up, injure or destroy any 
railroad track or railroad bridge, or fence of any railroad or 
any portion thereof, or place any obstruction whatsoever on 
any such rail or railroad track or bridge, with intent thereby 
to injure any person or property passing over or along such 
railroad, or to endanger human life, every such offender 
shall be guilty of misdemeanor, and be punished by impri- 
sonment, with hard labor, in the common gaol of the territo- 
rial division where the offence was committed, for any period 
not exceeding one year; and if in consequence of such act 
done, any person so passing over and along such railroad 
shall suffer bodily harm, or any property be injured, the 
same shall be an aggravation of the offence and render such 
offence a felony, and subject the offender to punishment by 
imprisonment in the penitentiary for not less than one year, 
nor more than two years, in the discretion of the court. § 
2. If any person shall wilfully and maliciously displace or 
remoye any railway switch or rail of any railroad, or shall 
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break down, rip up, injure or destroy any railroad track or 
railroad bridge, or fence of any railroad, or any portion there- 
of, or place any obstruction whatever on any such rail or 
railroad track of bridge, or shall do or cause to be done any 
act whatever whereby any engine, machine or structure, or 
any matter or thing appertaining thereto, shall be stopped, 
obstructed, impaired, weakened, injured or destroyed, with 
intent thereby to injure any person or property passing over 
or along such railroad, and if in consequence thereof any 
person be killed, or his life be lost, the offender shall be 
deemed guilty of manslaughter, and punished by imprison- 
ment in the penitentiary for any period not more than ten 
years nor less than four. § 3. If any person shall wilfully 
and maliciously do or cause'to be done any act whatever’ 
whereby any building, fence, construction or work of any 
railroad, or any engine, machine or structure of any such 
railroad, or any matter or thing appertaining to the same 
shall be stopped, obstructed, impaired, weakened, injured or 
destroyed, the offender shall be guilty of a misdemeanor, 
and punished by imprisonment with hard labor, not exceed- 
ing one year in the common gaol of the territorial division 
in which the offence was committed or tried. § 6. In all 
cases where railroads pass any draw or swing bridge over 
any navigable river, canal or stream, the trains shall in 
every case be stopped at least three minutes, to ascertain 
from the bridge tender that the said bridge is closed and in 
perfect order for passing, and in default of so stopping the 
company shall be liable to a penalty of £100. 

§ 7. The cleared ground adjoining any railway and be- 
longing thereto, shall be laid down with grass or turf, and 
thistles and other noxious weeds thereon destroyed; and 
any railway company failing to comply with this section 
within twenty days after notice from the chief officer of the 
municipality, shall incur a penalty of 10s., for the use of the 
municipality, for each day of such neglect; and it shall be 
lawful for such chief officer to cause the same to be done, 
and for the municipality to recover the expense and charges 
and the said penalties, with costs of suit in any civil court of 
comyetent jurisdiction. § 8. Provision prescribing the terms 
on which railway companies may assume lands of the crown 
on the line of railroad, and the conditions on which the com- 
pany -may carry their railway across any canal, rivers or 
navigable waters. § 9. Railway companies authorised to 
construct branch railways on certain conditions. 

By 19 & 20 V.,¢. 11, $1, any wilful or negligent con- 
travention by any officer, servant or person employed by any 
company, of any by-law or regulation thereof, whereby any 
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injury to person or property shall be incurred or subjected, 
shall be a misdemeanor, punishable, on conviction, by fine 
or imprisonment. § 2. And if no injury actually done, then 
by a penalty not exceeding 30 days’ pay, nor less than 15, 
recoverable with costs before any one justice. § 3. The 
company authorised to impose penalties on its officers and 
servants, of not less than 30 days’ pay, for contravention of 
any such by-law. 

Malicious Obstruction By 18 V., c. 92, § 32, if any 
person shall wilfully and maliciously put, cast or throw upon 
or across any railway, any wood, stone or other matter or 
thing, or shall wilfully and maliciously take up, remove or 
displace any rail, sleeper or other matter or thing belonging 
to any railway, or shall wilfully and maliciously turn, move 
or divert any point or other machinery belonging to any 
railway, or shall wilfully and maliciously make or shew, 
hide or remove, or omit to make or shew any signal or light 
upon or near any railway, or shall wilfully and maliciously 
do or cause to be done, or omit or neglect, or cause to be 
omitted or neglected any other matter or thing, with intent 
to obstruct, upset, overthrow, injure or destroy any engine, 
tender, carriage or truck using such railway, or to endanger 
the safety of any person travelling or being upon such rail- 
way, any such offender shall be guilty of felony, and being 
convicted thereof, shall be lable, at the discretion of the 
court, to be imprisoned in the provincial penitentiary for any 
term not less than three. nor more than seven years. 

Casting or throwing against any Carriage, Tender. gc. 
—§ 33. If any person shall wilfully and maliciously cast, 
throw, or cause to fall or strike against, into or upon any 
carriage, engine, tender or truck used upon any railway, 
any wood, stone or other matter or thing, with intent to 
endanger the safety of any person being in or upon such 
carriage, engine, tender or truck, every such offender, being 
convicted thereof, shall be guilty of felony, and shall be 
liable, at the discretion of the court, to be imprisoned in the 
provincial penitentiary for any term not less than three nor 
more than seven years. | 

Stealing Railway Tickets.—§ 86. Any person who shall 
steal any ticket or order for any free or paid passage on any 
railway, or on any steam or other vessel, shall be deemed 
guilty of felony, and on conviction thereof shall, in the dis- 
cretion of the court before whom such offender shall be tried, 
be liable to imprisonment in any common gaol or prison, for 
any period not exceeding two years, with or without hard 
labour. 


Forging the same.—§ 87. Any person who shall know- 
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ingly forge or utter, knowing the same to be forged, any 
such ticket or order, as in the next preceding section men- 
tioned, with intent to defraud any other person, shall be 
deemed guilty of felony, and on conviction thereof shall, in 
the discretion of the court before whom such offender is tried, 
be liable to imprisonment in the provincial penitentiary for 
a period not exceeding three years. 

Obtaining Passage by False Tickets.—-§ 38. Any person 
who shall by means of any false ticket or order, fraudulently 
and wilfully obtain or attempt to obtain any passage on any 
railway or in any steam or other vessel, shall be deemed 
guilty of a misdemeanor, and on conviction thereof, shall, in 
the discretion of the court before whom such offender is tried, 
be liable to imprisonment in any common gaol or prison, 
with or without hard labor, for any period not exceeding six 
months. | 

Arrest of Offenders.—§ 40. It shall be lawful for any 
person whatsoever to apprehend any person who shall be 
found committing any offence against the provisions of this 
act, and to convey him or deliver him to some constable or 
other. person in order to his being conveyed as soon as con- 
veniently may be, before a justice of the peace, to be dealt 
with according to law. 7 

Assaulting party arresting.—§ 41. Is by this clause 
made a misdemeanor, and the offender hable to be imprison- 
ed, with or without hard labor, for any term not exceeding 
two years. 

By 20 V., ¢. 35, the words “openings, gates or bars,”’ 
in §13 of 14 & 15 V., ¢. 51, to include sliding gates, com- 
monly called hurdle gates. 


Accidents on Railways. 


By 20 V., ¢. 12, (Act for the better prevention of acci- 
dents on railways,) § 1, the board of railway commission- 
ers under 14 & 15 V., c. 73, to discharge the duties pre- 
scribed by this act. § 2. Inspectors (not exceeding three 
to be appointed by the Governor, whose duties shall be from 
time to time to inspect railways, with power to use railway 
telegraphs for the purpose of communicating with railway 
officials ; any operator refusing to obey orders, to forfeit for 
each offence £10. § 3. Any person wilfully obstructing an 
inspector in the execution of his duty, on conviction before a 
justice, to forfeit and pay for each offence £10, and in de- 
fault of payment, to be imprisoned for any period not exceed- 
ing three calendar months. § 4. No railway to be opened 
until notice given to the board of commissioners. § 5. Un- 
der the penalty of £50 for every day, until such notice given 
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and expired. §6. Railway commissioners, upon the report 
of the inspector against the opening of the road as danger- 
ous, may, with the sanction of the Governor in council, order 
the postponement of such opening ; and if opened contrary 
to such order, the company to forfeit £50 a day. § 7. The 
Governor, upon the report of the board, may authorise and 
require the company to construct and fix permanent bridges, 
or substitute such bridges in the place of swing, draw or 
moveable bridges: under the penalty of £50 a day for using 
such swing, draw or moveable bridges. § 8. Any bridge, 
tunnel, locomotive or carriage condemned by the inspectors 
must be made sufficient by the company. § 9. If, in the 
opinion of any such railway inspector, it shall be dangerous 
that trains or vehicles should pass over any particular rail- 
way, or any portion of a railway, until alterations, substitu- 
tions or repairs shall have been made thereon, or that any 
particular car, carriage or locomotive should be run or used, 
tt shall be lawful for the inspector forthwith to forbid the 
running of any train or vehicle over any such railway or 
portion of railway, or the running or using of any such car, 
carriage or locomotive, by notice in writing to the president, 
managing director, secretary or superintendent of the com- 
pany; and the inspector shall forthwith report the same to 
the board of commissioners, who, with the sanction of the 
Governor in council, may either confirm, modify or disallow 
such act or order of the inspector. And the said board of 
commissioners may, with the sanction of the Governor in 
council, limit the number of times or rate of speed of running 
of trains or vehicles upon such railway or portion of railway, 
until such alterations or repairs, as they may think sufficient, 
shall have been made; and for every act of non-compliance 
therewith, the company shall forfeit to her Majesty the sum 
of £500. § 10. The company to use the best apparatus for 
communicating between conductors and engine drivers, and 
for stopping or disconnecting ears, and for securely fixing 
seats in cars: and shall make proper by-laws and regula- 
tions for the conduct of their officers; under the penalty of 
£50 for every day’s default herein. § 11. Certain powers 
vested in railway commissioners with respect to any railway 
not already commenced, crossing public highways on a level. 
§ 12. Foot passengers to use the foot bridge, if provided 
for that purpose, at level crossings. § 13. In case of any 
serious accident, attended with serious personal injury to or 
upon any railway, notice thereof required to be given by the 
company to the board of commissioners within 48 hours, 
under the penalty of £50. § 14. Returns of accidents on 
railways to be made within ten days after the first days of 
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January and July every year, by the company, to the board 
of commissioners, under oath :. also of existing by-laws, rules 
and regulations. And if not made within the times pre- 
scribed, the company shall forfeit £25 for every day’s neg- 
lect. . § 15. Provisions of the 19 & 20 V., ¢. 11, to apply 
to the contravention of any order or notice of the commis- 
sioners by officers and servants of the company. § 16. No 
horses, sheep or swine or other cattle shall be permitted to 
be at large upon any highway within half a mile of the inter- 
section of any highway with any railway or grade, unless in 
charge of some person to prevent their loitering or stopping 
on such highway at such intersection: all such cattle so 
found at large may be impounded by any person finding the 
same, in the nearest pound to the place, and there detained, 
subject to the like regulations as to the care and disposal 
thereof as cattle impounded for distress on private property : 
and no person whose cattle shall be killed by any train at 
such"point of intersection shall have any action against any 
railway company in respect thereof. § 17. No inspection 
under this act shall relieve the company from any general 
liability or responsibility. § 18. All crossings at every road 
and farm to be sufficiently fenced on both sides. § 19. 
Railway inspeetion fund provided for. § 20. Recovery of 
penalties. 


RAPE. 
Of Rape in General. 


Rape signifies the carnal knowledge of a woman forcibly 
and against her will, and above the age of ten years, and was 
‘felony at common law.—2 Jnst. 180. But by statute 3 
Edw. L., c. 13, it was made only a misdemeanor. After- 
wards, by stat. 13 Edw. I., c. 34, it was made felony again ; 
and by stat. 18 Hliz., c. 7,.§ 1, was made capital. ; 

By § 4 of the latter statute, it is also enacted, that if any 
person shall unlawfully and carnally know and abuse any 
woman child under the age of ten years, every such unlaw- 
ful and earnal knowledge shall be felony. In which case 
the consent or non-consent is immaterial; as by reason of 
her tender years, she is incapable of judgment and discre- 
tion.—4 Bl. 212. . 

The offence of rape is no way mitigated by shewing that 
the woman at last yielded to the violence, if such her 
consent was forced, by fear of death or of duress—1 Haw. 
108. Nor is it any excuse that the woman is a common 
prostitute ; for she is still under the protection of the law, 
and may not be enforced.—1 Haw. 108—nor that she con- 
sented after the fact—Jdd. It is said by Mr. Dalton, that if 
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a woman, at the time of the supposed rape, do conceive with 
child, by the ravisher, this is no rape ; for (he says) a woman 
cannot conceive, except she doth consent. But Hawkins 
observes, that this opinion seems very questionable ; not only 
because the previous violence is no way extenuated by such 
a subsequent consent, but also because, if it were necessary 
to shew that the woman did not conceive, the offender could 
not be tried until such time as it might appear whether she 
did or did not; and likewise, because the philosophy of the 
notion may be very well doubted of.—1 Haw. 108. And L. 
Hale says, this opinion in Dalton seems to be no law.—l 


A. H, 731. 
Evidence in Rape. 


Lord Coke, defining carnal knowledge, says, there must 
be penetratco—that is, rem in re.; but the least penetration 
maketh it carnal knowledge.—3 Inst. 59, 60; Hast. P. C. 
437. There must be an emissio seminis; (a) therefore in Hill’s 
case, where thé jury found the prisoner. guilty, but said they 
did not find the emission [for, from interruption, it appeared 
probable that that was not effected], a great majority of the 
judges held that both penetration and emission were neces- 
sary, but thought that the fact should be left to the jury.— 
fiill’s case, P. C. 439. From Hill’s case it appears that 
the fact of penetration is prima facie evidence of emission : 
so, where the prisoner remained on the body of a woman as 
long as he pleased, without interruption, this was held suffici- 
ent evidence to be left to a jury, of an actual rape—Harm- 
wood’s case, H. P. C. 440; 8S. P. Kelly’s case, Bodmin, 
1815, coram Chambre. Where the woman was dead, the 
evidence of other persons and her own depositions {which 
contained no mention of emission), were held sufficient to 
convict the prisoners; and that the jury might collect the 
fact of emission from other evidence.—Hleming and Wind- 
ham’s case, 2 Leach, 855. | 

The party ravished may give evidence on oath, and is in 
law a competent witness; but the credibility of her testi- 
mony, and how far forth she is to be believed, must be left 
to the jury, and is more or less credible, according to the 
circumstances of facts that occur in the testimony.—1 H. H. 
632. For instance, if the witness be of good fame; if she 
presently discovered the offence and made pursuit after the 
offender ; shewed circumstances and signs of the injury ; if 
the place where the offence was committed was remote from 
habitation; if the offender fled for it: these and the like are 


(a) Not necessary under the 4 & 5 V., ¢. 27. 
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concurring evidences to give greater probability to her 
testimony, when proved by others as well as herself.— 1 H. 
H. 633. On the other hand if she concealed the injury 
for any length of time after she had the opportunity to com- 
plain ; if the place where the offence was alleged to have been 
committed were near to inhabitants, or a thoroughfare for 
passengers, and she made no outcry when the offence was 
perpetrated, so that she might have been heard by others ; 
or if a man prove himself to have been in another place, or 
in other company, at the time she charges him with the fact 5 
or if she is wrong in the description of the place, or swears 
the fact to have been done in a place where it was impossible 
the man could have access to her at that time—as, if the 
room was locked up, and the key in custody of another 
person: these and the like circumstances carry a strong pre- 
sumption that the testimony is false or feigned.—1 H. H. 633. 

Upon the whole, rape, it is true, is a most detestable crime, 
and therefore ought severely and impartially to be punished 
with death; but it must be remembered that it is an accusa- 
sation easily to be made, and hard to be proved, and harder 
to be defended by the party accused, though never so in- 
nocent : therefore, a wise jury will be cautious upon trials of 
this nature, that they be not so much transported with 
indignation at the heinousness of the offence as to be over- 
hastily carried to the conviction of the person accused thereof, 
by the confident testimony, sometimes of malicious and false 
witnesses.—1 H. H. 635, 636. 

A male infant, under the age of fourteen years, 1s presumed 
by law to be incapable to commit a rape, and therefore, it 
seems, cannot be found guilty of it.—4 Bb. 212; 1 Hal. P. 
C. 631. 

Punishment for Rape. 


By the 4&5 V., c. 27, $16, every person convicted of the 
crime of rape, shall suffer death asa felon. $17. If any 
person shall unlawfully and carnally know and abuse an 
girl under the age of ten years, every such offender shall be 
guilty of felony, and being convicted thereof shall suffer 
death as a felon; and if any person shall unlawfully and 
carnally know and abuse any girl, being above the age of ten 
years and under the age of twelve years, every such offender 
shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable to be imprisoned for such term as the court 
shall award. In cases of rape, carnal knowledge shall be 
deemed complete upon proof of penetration only. 

By the 6 V., ¢ 5, §5, where any person shall be convicted 
of any assault with intent to commit rape, the court may sen- 
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tence the offender to be imprisoned at hard labour in the 
provincial penitentiary for any term not exceeding three 
years, or imprisoned in any other prison for any term not 
exceeding two years. 

See also title “ Punishment.” 


“RECEIVERS OF STOLEN GOODS. 


Felony.—By 4 & 5 V., ¢. 25, § 46, if any person shall re- 
ceive any chattel, money, valuable security, or other property 
whatsoever, the stealing or taking whereof shall amount to 
felony either at common law or by virtue of this act, such 
person knowing the same to have been feloniously stolen or 
taken, every such receiver shall be guilty of felony, and may 
be indicted and convicted either as an accessory after the 
fact, or for a substantive felony; and in the latter case, 
whether the principal felon shall or shall not have been pre- 
viously convicted, or shall or shall not be amenable to 
justice; and every such receiver, howsoever convicted, shall 
be liable, at the discretion of the court, to be imprisoned at 
hard labour in the provincial penitentiary for any term 
not less than seven years, or imprisoned in any other prison 
or place of confinement for any term not exceeding two 
years (a); provided always that no person, however tried 
for receiving as aforesaid, shall be lable to be prosecuted a 
second time for the same offence. 

Misdemeanor.—§ 47. If any person shall receive any chat- 
tel, money, valuable security or other property whatsoever, 
the stealing, taking, obtaining or converting whereof is made 
an indictable misdemeanor by this act, such person knowing 
the same to have been unlawfully stolen, taken, obtained or 
converted, every such receiver shall be guilty of a misde- 
meanor, or may be indicted and convicted thereof, whether 
the person guilty of the principal misdemeanor shall or shall 
not have been convicted thereof, or shall or shall not be 
amenable to justice; and every such receiver shall on con- 
viction be liable at the discretion of the court, to be imprisoned 
at hard labour in the provincial penitentiary for any other 
term not less than seven years, (a) or to be imprisoned in any 
other prison or place of confinement for any term not exceed- 
ing two years. 

Trial.—§ 48. If any person shall receive any chattel, 
money, valuable security or other property whatsoever, 
knowing the same to have been feloniously or unlawfully 
stolen, taken, obtained or converted, every such person, 
whether charged as an accessory after the fact to the felony, 


(a) See 6V., c. 5, 3 2, which enables the court in its discretion to reduce 
the period to three years. 
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or with a substantive felony, or with a misdemeanor only, 
may be dealt with, tried and punished in any district, county 
or place in which he shall have or shall have had any such 
property in his possession, or in any district, county or place 
in which the party guilty of the principal felony or misdemea- 
nor may by law be tried, in the same manner as such receiver 
may be dealt with, indicted, tried and punished in the dis- 
trict, county or place where he actually received such property. 

Taking Rewards.—§ 50. Every person who shall corruptly 
take any money or reward, directly or indirectly under pre- 
tence or on account of helping any person to any chattel, 
money, valuable security or other property whatsoever, which 
shall by any felony or misdemeanor have been stolen, taken, 
obtained or converted as aforesaid, shall (unless he cause the 
offender to be apprehended and brought to trial for the same) 
be guilty of felony, and being convicted thereof shall be liable, 
at the discretion of the court, to be imprisoned at hard labour 
in the provincial penitentiary for any term not less than 
seven years, (a) or to be imprisoned in any other prison or 
place of confinement for any term not exceeding two years. 

Advertising Rewards.—§ 51. If any person shall publicly 
advertise a reward for the return of any property whatsoever 
which shall have been stolen or lost, and shall in such adver- 
tisement use any words purporting that no question will be 
asked, or shall make use of any words in any public adver- 
tisement purporting that a reward will be given or paid for 
any property which shall have been stolen or lost, without 
seizing or making any inquiry after the person producing 
such property, or shall promise to offer in such public adver- 
tisement to return to any pawnbroker or other person who 
may have bought or advanced money by way of a loan upon 
any property stolen or lost the money so paid or advanced, 
or any other sum of money or reward for the return of such 
property, or if any person shall print or publish any such 
advertisement in any of the above cases, every such person 
shall forfeit the sum of £20 for every such offence to any 
person who will sue for the same by action of debt, to be 
recovered with full costs of suit. 

Second Offence.—§ 52. Where the stealing or taking of 
any property whatsoever, is by this act punishable on sum- 
mary conviction, either for every offence, or for the first and 
second offence only, or for the first offence only, any person 
who shall receive any such property, knowing the same to be 
unlawfully come by, shall, on conviction thereof before a 
justice of the peace, be liable, for every first, second, or sub- 
sequent offence of receiving, to the same forfeiture or punish- 


(a) See note (a) page 717. 
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ment to which persons guilty of a first, second, or subsequent 
offence of stealing such property is by this act made lable. 

By 18 V., c. 92, § 17, if upon the trial of two or more 
persons for jointly receiving any property, it shall be proved 
that one or more of such persons separately received any 
part of such property, it shall be lawful for the jury to 
convict upon such indictment such of the said persons as shall 
be proved to have received any part of such property. 


REEVE. 


See “Town Reeve.’ 


RECIPROCITY. 


Free Trade. 


By 18 V.,c. 1, § 1, it is enacted that whenever the Governor 
shall by proclamation declare that the treaty with the United 
States (Sth June, 1854), has taken effect according to the 
terms thereof, the articles enumerated in the schedule, being 
the growth and produce of the United States, shall be ad- 
mitted into this province free of duty, so long as the said 
treaty shall remain in force; except that if at any time the 
United States shall under the terms of the treaty suspend 
the operation of the third article thereof, so far as this pro- 
vince is affected thereby, then the Governor may, if he see 
fit, declare such suspension by proclamation, after which 
the exemption from duty shall cease, while such suspension 
shall continue, but the Governor may again, whenever such 
such suspension shall cease, declare the same by proclama- 
tion from and after which such exemption shall again take 
effect. | 


¥ 


SCHEDULE. 


Grain, flour and bread stuffs of all kinds; animals of all kinds; 
fish; smoked and salted meats; cotton, wool, seeds and vegeta- 
bles; undried fruits, dried fruits; fish of all kinds; products of 
fish, and of all other creatures living in the waters; poultry; 
eggs; hides, furs, skins or tails undressed; stone or marble in 
its crude or unwrought state; slate; butter, cheese; tallow, 
lard, horns, manures; ores of metals of all kinds; coal; pitch; 
tar, turpentine, ashes; timber and lumber of all kinds; round, 
hewed, sawed, unmanufactured in whole or in part; firewood ; 
plants, shrubs and trees}; pelts, wool; fish oil; rice, broom corn, 
and bark; gypsum, ground or unground ; hewn or wrought, or 
unwrought burr or grindstones; dye-stuffs ; flax, hemp and tow 
unmanufactured ; manufactured tobacco ; rags. 


RECOGNIZANCE. 
A recognizance is an obligation of record entered into be- 
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fore some magistrate or magistrates, duly authorised, with 
condition to appear at the sessions or assizes, or to keep the 
peace, &c. Ifa person refuse to give recognizance, he may 
be committed.—Dailt. c. 168. A recognizance must be made 
to the king; it must contain the names, places of residence, 
and additions of the principals and sureties, and the penalty 
in which they are bound: the parties need not sign it; it be- 
comes a matter of record as soon as taken and acknowledged, 
although not made up by the justice, and only entered in his 
book.—Dalt. c. 168. Recognizances taken for the peace 
must be certified to the next sessions, that the party may be 
called, and if they do not appear they will be estreated; and 
by stat. *3 W. IV., c. 8, (a) recognizances taken in felony or 
misdemeanor must be delivered to the public prosecutor be- 
fore, or at the opening of the court. §2. Or such justices 
may be fined. §5. When a charge is made before a magis- 
trate, he may bind over the party making the charge to pro- 
secute and give evidence, and also all who can give material 
evidence ; and, on their refusal, may commit them. A mar- 
ried woman is incapable of entering into arecognizance ; but 
if she altogether refuse to appear at the sessions and to find 
sureties for such appearance, when such appearance is essen~ 
tial to the conviction of the offender, she may be committed. 
The proper course where a married woman is a material wit- 
ness, 18 to bind over her husband or other competent person, 
as surety for her appearance.—Dveckenson, Q. S. 743; also 
infants (that is, persons under 21 years of age), who cannot 
legally bind themselves, and must procure others to be bound 
for them, and in default thereof may be committed.— Ciutty’s 
C. L. p. 91. The usual manner of taking a recognizance, is 
by calling the parties by name. 

For the form of recognizances to prosecute—appear and 
answer—or to give evidence, &c., see “ Justices of the 
Peace,” page 478, 474. 

The justice should demand of each party ‘“‘¢f he ¢s content ;”’ 
and upon their answering that he is so, the recognizance is 
complete, and the defendant is at liberty to depart. 

If the condition of recognizance is not complied with, it is 
estreated by the court; but during the sitting of the court, 
upon the party exhibiting a satisfactory affidavit of any sufhi- 
cient reason for non-compliance with the terms, it has been 
the invariable practice of the court, on motion being made for 
that purpose, to take off the estreat, upon such terms as the 


(a) See also 16 V., c. 179, 3 12, title ‘‘Justices of the Peace,” p. 458. 
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court may require, such as entering into new recognizance, 
&c.—Dickenson, Q. S. p. 668. 
See also title ‘“‘Hstreat,” ante p. 811. 


RECORDER’S COURT. 


By 12 V., c. 81, § 98, it is enacted, that besides a police 
officer and police magistrate, as provided with respect to in- 
corporated towns, and which shall have the like duties and 
powers in all respects in such city and the liberties thereof as 
is hereinbefore (in the act) provided with respect to the police 
officers and magistrates for incorporated towns, there shall 
moreover be a court of record in each of the cities incorpo- 
rated under this act, to be called the Recorder’s Court of such 
city, and wherein the recorder for the time being shall pre- 
side, assisted by one or more of the aldermen of such city, or 
in the absence of the recorder from sickness, or other causes, 
or where there shall be no recorder, the mayor or one of the 
aldermen of such city to be elected by the aldermen from 
among themselves, shall preside; and such court shall in all 
cases possess the like powers, and have the like jurisdiction 
as to crimes, offences and misdemeanors committed in such 
city and the liberties thereof, as the court of quarter sessions 
of the peace now have or hereafter may have by law in Upper 
Canada, as to the crimes, offences and misdemeanors commit- 
ted within their local jurisdiction, as well as in all those 
matters of civil concern not belonging to the ordinary juris- 
diction of a court of justice, as have been or may hereafter 
be by law vested in such courts of quarter sessions of the 
peace. § 94. (a) Such recorder’s court to hold four sessions 
in each year, viz.:—on the first Monday in January, April, 
July, and October. § 95. Inhabitants of the cities to be 
exempt from serving on juries at any other than the city 
courts, and the courts of assize and nisz prius, oyer and ter- 
miner and general gaol delivery for the county. § 96. The 
grand juries of such recorder’s courts shall consist of twenty- 
four persons, to be summoned by the high bailiff under pre- 
cepts signed by the recorders, or aldermen elected to sit for 
such recorders, in the same manner as grand juries of the 
quarter sessions. § 97. Not less then thirty-six nor more 
than sixty petit jurors to be in like manner summoned. § 
98. Such persons only, residing in the cities or liberties 
thereof, shall compose such juries, as are at present, or here- 
after may be liable to be summoned as grand or petit jurors in 
any court of Upper Canada. § 99. Such grand juries shall 


(a) As amended by 16 V., c. 181, 2 20. 
91 
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have all the power and authority over the offences committed 
in the said cities and liberties thereof, which grand juries for 
the general quarter sessions now have or hereafter may have. 
§ 100. The like process and proceedings now had in the 
quarter sessions in criminal cases shall and may be used in 
the recorders’ courts when exercising criminal jurisdiction, 
and the like power to take recognizances, and all other 
powers and duties incidental to such jurisdiction, and which 
the quarter sessions now or hereafter may possess, by law, 
together with the powers granted by this act, are hereby 
vested in the said recorders’ courts, as far as regards any 
offences, crimes and misdemeanors, arising or committed 
within such cities and liberties. § 101. Upon the acquittal 
of any defendant, the court may, if satisfied there was a 
reasonable and probable cause for the prosecution, order the 
costs thereof to be taxed and paid out of the city funds. § 
102. Every such recorder shall have the power of suspending 
from office any high bailiff, chief constable, or constable of 
the city for any period in his discretion, reporting the same 
with the cause thereof to the common council of the city, 
who shall thereupon, in their discretion, dismiss such high 
bailiff, &c., or direct that he be restored to the duties of his 
office after the period of such suspension shall have expired ; 
and the recorder is empowered to appoint some other fit and 
proper person as high bailiff, &c., during such suspension. 
§ 103. Clerks of common council to be clerks of the 
recorders’ courts, and receive the same emoluments as now 
appertain to the clerks of the peace. The recorders for 
cities shall be barristers of Upper Canada of at least five 
years standing, and shall be appointed by the Crown during 
pleasure ; and every such recorder shall be ex officio a justice 
ef the peace in and for the city and liberties, and shall 
receive a salary of not less than £250 per annum, payable 
quarterly out of the city funds. But no recorder to be 
appointed until after a communication from the corporation 
of such city to the Governor-General through the Provincial 
Secretary, that such an officer was required. § 105. The 
offices of recorder and police magistrate may upon the sug- 
gestion of the corporation, be united in the same person ; 
and in such case, the person holding such offices shall not 
be entitled to any other salary than provided for the office 
of recorder. 


REFORMATORY PRISONS. 


By 20 V., c. 28, § 1, the Governor is authorised to cause 
to be erected or provided two buildings, one in, Lower 
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Canada, and one in Upper Canada, to be used as prisons for 
the confinement and reformation of such offenders as are 
hereinafter specified. § 5. So soon as the said buildings 
shall be declared by proclamation to be reformatory prisons 
as aforesaid, it shall be lawful for any court of criminal 
jurisdiction in this province, in its discretion, to sentence any 
person, male or female, whose age at the time of trial shall 
not in the opinion of the court exceed 21 years, and who 
shall have been convicted before such court of any offence 
now punishable, or which may be made punishable by im- 
prisonment in the provincial penitentiary, to be imprisoned 
in one of the said reformatory prisons instead thereof. Pro- 
vided that in no case shall the sentence be less than six calendar 
months, nor more than five years in such reformatory prison : 
and when the imprisonment is fixed by lawto be more than five 
years, it shall be in the penitentiary. § 6. Whenever, after 
such reformatory prisons shall be declared by proclamation 
ag aforesaid, any person under the age of 16 years shall 
be convicted of any offence punishable by law on summary 
conviction, and shall be thereupon sentenced and committed 
to prison in any common gaol, it shall be lawful for any 
judge of any of the superior courts of Upper Canada, and 
for any judge of any county court (in any case occurring 
within his county), to examine and enquire into the circum- 
stances of such case and conviction, and to direct such offender 
to be sent either forthwith or at the expiration of his sentence 
to the reformatory prison aforesaid, to be there detained for 
a period of not less than six months and not exceeding two 
years, and such offender shall be liable to be detained 
accordingly. Provided that no offender shall be directed to 
be so sent and detained as aforesaid unless the sentence of 
imprisonment to the common gaol shall be for fourteen days 
at the least. Provided also that the Governor may at any 
time order such offender to be discharged from such reform- 
atory prison. § 7. Juvenile offenders may be removed from 
the penitentiary to reformatory prison, § 8 and transferred 
from one reformatory prison to another. § 9. Incorrigible 
offenders in the reformatory prison may be removed to the 
penitentiary for the remainder of the term of imprisonment. 
§ 10. The warden of a reformatory prison shall have and 
perform the same powers and duties with respect thereto, as 
are vested in the warden of the provincial penitentiary, except 
in so far as altered by this act. § 11. Inspectors empowered 
to frame rules for the government and regulation of the said 
reformatory prisons, and for the discipline of the offenders, 
subject to the approval of the Governor. § 12. A farm -not 
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exceeding 200 acres may be attached to such reformatory 
prison. 


REGISTRY OFFICE. 


By the 9 V., c. 34, all former acts are repealed; § 2, with- 
out affecting the validity of proceedings under the same. § 38. 
A registry office to be kept in each county in Upper Canada. 
Appointments thereto to be under the great seal of the pro- 
vince. § 4. Registrar to be resident and keep an office at 
the place named in the commission. § 5. May appoint a 
deputy. § 6. After the confirmation of lands to any person 
by grant from the Crown, a memorial of all deeds and con- 
veyances, and of all wills and devises, whereby any lands 
may be in anywise affected in law or equity may, at the 
election of the party concerned, be registered as hereinafter 
directed; and every deed and conveyance that shall at any 
time after any memorial is so registered be made and 
executed, of the lands comprised in any such memorial, shall 
be adjudged fraudulent and void against any subsequent 
purchaser, or mortgagee for valuable consideration, unless 
such memorial be registered, as by this act directed before 
the registering of the memorial of the deed under which such 
subsequent purchaser or mortgagee shall claim; and every 
devise by will, of lands mentioned in any memorial registered 
as aforesaid, after the registering of such memorial, shall be 
adjudged fraudulent and void against a subsequent purchaser 
or mortgagee for valuable consideration, unless a memorial 
of such will be registered in manner hereinafter directed ; 
and a memorial of any further mortgage (legal or equitable) 
to a first mortgagee, shall, in lke manner, be registered 
before it can prevail against asecond mortgagee. § 7. Ever 
memorial shall be in writing, and in case of deeds, shall be 
under the hand and seal of some, or one of the grantors or 
grantees, his or their heirs, executors or administrators, 
guardians or trustees, attested by two witnesses, one whereof 
shall be one of the witnesses to the deed ; which witness shall 
upon oath (except as otherwise provided) before the registrar 
or his deputy, or before any justice of the Court of Queen’s 
Bench, district court, or any commissioner of the Queen’s 
Bench, prove the signing and sealing of such memorial, and 
the execution of the deed; and in case of wills, the memorial 
shall be under the hand and seal of some or one of the 
devisees, his or their heirs, executors or administrators, 
guardians or trustees, attested by two witnesses, one whereof 
shall, upon oath, before either of the parties aforesaid, prove 
the signing and sealing of snch memorial and a certificate 
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thereof shall be endorsed on such memorial. § 8. Every 
memorial shall contain the day of the month and the 
year when such deed or will bears date, and the names 
and additions of all the parties to such deed or will, or 
the devisor or testatrix of such will (as mentioned or set 
forth in such deed or will), and of all the witnesses to such 
deed or will, and the places of their abode, and shall 
express or mention the lands contained in such deed or will, 
and the names of all the townships or parishes within the 
county where any such lands are lying, that are given, 
granted, or any way affected by such deed or will, in such 
manner as the same are mentioned in such deed or will 
or to the same effect; and such deed or will (or pro- 
bate of the same) shall be produced to the registrar or his 
deputy at the time of entering such memorial, who shall 
endorse a certificate on every deed, will or probate, and 
therein mention the day, hour, and time on which such memo- 
memorial is entered registered ; expressing also in what book, 
page and number, the same is entered; and the registrar or 
his deputy shall sign the said certificate when so endorsed, 
which certificate shall be taken and allowed as evidence in all 
courts of record. § 9. Providing for the evidence upon 
which memorials of deeds §c., executed within the limits of 
Upper Canada shall be registered, ts repealed by 16 V., ¢. 
187, § 6, and other provision made. 

§ 10. Memorials of any such deed or will executed or pub- 
lished without the limits of Upper Canada, shall be registered 
upon production to the registrar of an affidavit (or declara- 
tion in writing, in cases where by law a declaration is sub- 
stituted for an affidavit), sworn before the mayor or chief 
magistrate, of any city, borough or town corporate in Great 
Britain or Ireland, under the common seal of such city, &c., 
or before the chief justice or judge of any court of Queen’s 
Bench in Lower Canada, or of the supreme court of any 
colony of Great Britain; or before the mayor of any city, 
borough, or town corporate in any foreign country; or any 
consul or vice-consul of her Majesty resident therein, wherein 
one of the witnesses to the deed or will, shall have sworn to 
the execution of the same as hereinbefore provided, and the 
place were executed; and in place of wills, one of the wit- 
nesses thereto shall have sworn to the making and publishing 
of said will: but no such memorial shall be registered unless 
the deed, conveyance, will or probate, to which such memorial 
shall relate, shall be identified as that referred to in such 
affidavit, by a certificate thereof under the hand of such 
judge or commissioner, &c., before whom taken, to be en- 
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dorsed on such deed, &c. § 11. In case of the death or resi- 
dence abroad of the witness to any deed or will, proof may 
be made by the grantee, &c., before the justices in general 
quarter sessions In any district, of the execution of such in- 
strument, and upon a certificate signed by the chairman and 
witnessed by the clerk of the peace, that the majority of the 
magistrates assembled were satisfied therewith, such deed or 
instrument may be recorded. § 12. Wills or probates re- 
corded within twelve months after the death of the testator, 
to be valid and effectual against subsequent purchasers. 18. 
Judgments at law may be registered, and bind lands in the 
same way as judgments docquetted in England. § 14. Deeds 
of bargain and sale to be valid without enrolment,\ § 16. 

Regis try office to be open from ten in the forenoon until three 
in the afternoon, for the disposal of business. § 16. Regula- 
ting the registrar’s fees is repealed by 16 V., c. 187, and other 
fees substituted. § 17. Any person forging any certificate un- 
der this act, or any affidavit, or any memorial, shall be lable to 
the pains and penalties of the 5 Hliz.c. 14. § 18. This act 
not to extend to leases for 21 yearsin possession. § 19. Fire 
proof offices and vaults to be kept. § 20. Registrar removing 
from the county or becoming incapable, to be removed from 
office. § 21. Any registrar guilty of any undue or fraudulent 
practice to forfeit oflice, and liable to pay treble damages 
with full costs of suit. § 22. Secretary of the province to 
provide register book for each township, reputed township, 
city and town. § 23. When any registered judgment or 
mortgage is satisfied the registr ar or his deputy, on receiving 
a certificate in form A. in respect to mortgages duly proved 
by the oath of a subscribing witness, in the same manner as 
hereinbefore provided for the proof of deeds, from the per- 
son entitled to such mortgage, or the attorney of such person; 
and in case of judgments, on receiving a satisfaction piece 
under the seal of the court, shall write the word “ discharged,” 
and affix his name in the margin of the register, which shall 
be deemed a discharge thereof. § 24. Such certificates 
when registered shall operate as a release of such mortgage, 
and re-conveyance of the mortgaged premises. § 25. Regis- 
ter to take an oath of office. § 26. Deputies to be also 
sworn. § 27. Not compelled to register any deed till fees 
paid. §28. Recognizance to be void at the end of twelve 
months after death or surrender of office, in case of no mis- 
behaviour. § 29. Seal of a corporation to be sufficient 
evidence to justify registration. §30. Governor may remove 
the registry office to the chief town. § 31. Surveyor-general 
to furnish registrar with a list of all persons to whom patents 
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have issued within their counties, and with plans or maps of 
towns and townships, within twelve calendar months after 
application by any registrar. § 82. Provision in case of 
division of counties. § 38. Where a corporation or company 
shall sub-divide any land into town lots, it shall be lawful for 
such company to lodge a plan or map of the same in the 
registry office. § 34. Certain counties united for the pur- 
poses of registration. § 85. Interpretation clause. 


sen as Bi A, 
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To the Registrar of the County of ‘ 

Dye By, of , do certify that C. D. of , hath satisfied 
all money due upon a certain mortgage, made by the said C. 
D. to me, bearing date the day of , one thousand eight 
hundred and , and registered at of the clock in the fore- 
noon, of the day of — following, and that such mortgage 
is therefore discharged. 


EK. F..of : TET a ide 0 (Signed) A. B. 


nh oe owes) g 

By 10 & 11 V., c. 16, doubts entertained respecting the 
meaning of § 24 of last recited act referred to and ex- 
plained. 

By 12 V., ¢. 85, § 42, the original owner of lands forming 
the site of any town or village mentioned in the next pre- 
ceding section, or his agent, is required to deposit in the 
registry office a correct plan or map thereof, certified by some 
land surveyor, and by the original owner or his legal repre- 
sentative, within one year after the passing of this act, under 
the penalty of £2 10s., and the like sum every year after 
for such neglect, to be collected and applied in like manner 
as penalties under 8 V., ¢. 58. § 43. The registrar is re- 
quired to record the same, charging the same fees as in 
respect of any other document; and to keep a separate book 
for the registering title deeds of lands situate in such town 
or village. 

By 12 V.,c. 77, § 2, proof of the execution of any deed, 
will, or probate, or memorial of the same, in Lower Canada, 
may be made before any of the commissioners to be appoint- 
ed under this act, and registrars of counties are required to 
register the same accordingly. 

By 138 & 14 V., ¢. 68, § 2, a judgment entered up against 
any person in any court of record in Upper Canada, after the 
1st January, 1851, shall operate as acharge on defendant’s 
lands within the county where such certificate shall be duly 
registered, and for any estate or interest whatever at law or 
in equity therein. § 3. After the first January, 1851, every 
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deed, devise or other conveyance from any original grantee 
of the Crown, shall be adjudged fraudulent and void against a 
subsequent purchaser or judgment-creditor who shall have 
registered his judgment, unless such deed, devise, or convey- 
ance be registered before such subsequent ‘deed, &e. 8. The 
registry of any deed, &c., shall in equety constitute notice 
thereof. 

By 16 V., c. 187, §1, when any city, town, township, or 
place theretofore making part of any county in and for which 
a separate registry office is or shall be kept, has been, or 
shall be detached therefrom and attached to another county 
for which a separate registry office shall be kept, the registry 
books for such city, &c., shall be delivered to the registrar of 
the county to which the same shall be attached. §2. State- 
ments to be furnished by the registrar of a county to the 
registrar of such new county, ander § 32 of 9 V.s c. 34, to be 
accompanied by an index and certificate. § 3. Register books 
to be hereafter provided by the county. §4. Hach county 
entitled to return a member to have a registry office. § 5. 
When a deed, will or other instrument shall embrace differ- 
ent lots or parcels of land situate in different localities in the 
same county, one memorial only need be filed: and only one 
certificate of registration charged. §6, repeals § 9 of 9 V., 
ce. 34, and provides that a memorial of any such deeds, con- 
veyances, wills or probate, made and executed or published in 
any place within Upper Canada, other than the county where 
the lands lie, shall be entered and registered upon affidavit 
sworn before one of the judges of the superior courts, or a 
judge of the county court, or commissioner, wherein one 
of the witnesses shall swear to the execution of the same as 
also of the memorial and the place where executed: and in 
case of wills, one of the witnesses to the memorial of such 
will or probate, shall swear to the execution. of such me- 
morial. § 7. Memorials of letters of attorney under which 
any deed or conveyance shall be executed may be registered 
in the same manner, and upon the same evidence, as other 
memorials. § 8. Registrars fees to be as follows, and no 
more, V1Z:— 

Ba ee 1 


For drawing affidavit of execution of instrument 
and memorial brought to be registered, if done by 
registrar or his deputy including swearing and all 
CeruuCiee IICLCGh ss, et ace titre mee reat treet ae eee ay 
For recording every deed, conveyance, will, power 
of attorney, or agreement including all necessary 
entries'andk certificates 0 TAG se, oes O83 
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But in case such entries and certificates exceed 

800 words then for every additional 100 words.... 0 0 
For registering certificate of judgment..........ceseeee 0 2 
BOUT AC OR tate Mee Oh a el ht, One 
For entering certificate of payment of mortgage 

money, including all entries and certificates thereof 0 2 
Drawing affidavit of the execution thereof, including 

the swearing of the witness when done by registrar 

ing Wt tal IA el UE PY canbe ca 2 able re aN i ears 0 2 6 
For searching records relating to the title of any lot 

or parcel, not exceeding four references ............ 0 1 3 
And for every additional four distinct references .... 0 1 ¢ 
And so in proportion for every number of searches 

made. 


cosy) S Ss BD 


For.a general search not,exceeding ....06---csejctseoeee’ 010 0 
For every extract furnished by the registrar, includ- 

DTCC EMIT CAL Cis pg ect Ma Mare hile Ban. Ov hy ia 
if exceeding 100 words, for every additional 100 

SEL Leni hovel ane ott kn aol | deiesapipiielipaieenelealias oak: ay UO 


§ 9. Registrars to keep books of receipts of fees and make 
detailed returns thereof to the legislature. 

§ 13. The following to be fixed holidays in the registry 
office, viz: Christmas Day, New Year’s Day, Good Friday, 
Ash Wednesday, Easter Monday, and the Queen’s Birth Day. 

By 18 V., c. 127, § 1, no judgment shall be a charge on 
lands until registered. § 3. The filing of any bill in Chancery 
not to be notice until a certificate thereof be registered. § 
4. Decrees of foreclosure to be registered. § 5. Memorials of 
deeds, &c., executed out of Upper Canada may be registered 
on affidavit sworn before any judge of the superior courts of 
Upper or Lower Canada, or before the judge of any county 
court in Upper Canada, or circuit court in Lower Canada, or 
a commissioner in Upper or Lower Canada, or the registrar 
of the county where the lands lie, or his deputy. §6. Regis- 
trars required to deliver original memorials to the registrar of 
counties to which any city, town, or township may be attached. 
Default herein to be 2 misdemeanor, punishable by fine, and 
forfeiture of office. §7. Fee for registering certificate of a 
suit in equity 2s. 6d. Registering certificate of decree 5s. 

By 20 V., c. 57, § 19, registered judgments shall cease to 
charge lands after three years, unless before the expiration 
of that period such judgment shall be re-registered. 


RELIGION. 


The Christian religion, according to high authority, is part 
and parcel of the law of England. To reproach or blaspheme 
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it, therefore, is to speak in subversion of the law; and to say 
that religion is a cheat, mainifests plainly a wish and endeavour 
to dissolve all those obligations whereby civil society is pre- 
served, and is held to be an indictable offence at common law. 
—R. v. Taylor, vintr. 293; 3 Keb. 607. By 1H. VI., c. 1, 
and 1 Eliz. ¢. 1, it is enacted, that whosoever shall revile the 
sacrament of the Lord’s supper, shall be punished by fine 
and imprisonment. And by 1 H., c. 2, § 4, if any minister 
shall speak any thing in derogation of the book of common 
prayer, he shall be liable to heavy penalties. Also by § 9 of 
the last statute, if any person shall, in plays, songs, or other 
open words, speak any thing in derogation, depraving or des- 
pising of said book, or shall forcibly prevent the reading of 
it by any clergyman, or compel or cause him to read any 
other service in its stead, the offender shall for the first 
offence forfeit 100 marks; for the second, 400; and for the 
third all his goods and chattels, and moreover be liable to 
imprisonment for life. And by 3 Jac. 1. c. 21, if any person 
shall use the name of the Holy Trinity profanely or jestingly 
in any stage plays, interlude, or show, he shall be lable to 
a gui tam penalty of £10. By 9&10 W. IIL, c. 82, it is 
enacted, that if any person educated in, or having made pro- 
fession of the Christian religion, shall by writing, printing, 
teaching or advised speaking, deny the Christian religion to 
be true, or the holy scriptures to be of divine authority, he 
shall, for the first offence, be rendered incapable to hold any 
office or place of trust; and for the second, be rendered in- 
capable of bringing any action; being guardian, executor, 
legatee or purchaser of lands; and shall suffer three years’ 
imprisonment without bail. But if with four months after 
the first conviction, the offender appear in open court and 
publicly renounce his error, he shall be discharged that once 
from all disabilities. The provisions of this statute have 
been held to be cumulative, and therefore do not prevent the 
offender from being indicted at common law.—A. v. Carlisle, 
3B. gf A.1T1. By 14G. TIL. c. 83, § 5, it is enacted, that 
his Majesty’s subjects, professing the religion of the Church 
of Rome of and in the province of Quebec, may enjoy the free 
exercise of their said religion, subject to the king’s supre- 
macy, declared and established bythe 1 Eliz. over all the 
dominions and countries belonging to the imperial crown of 
this realm: and that the clergy of the said church may hold, 
receive, and enjoy, their accustomed dues and rights, with 
respect to such persons only as should profess the said 
religion. And by § 7, the following oath shall be taken by 
persons professing the said religion in place of the oath re- 
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quired by the statute of Elizabeth, or any other oaths substi- 
tuted by any other act in place thereof. ee 


I, A. B., do promise and swear, that I will be faithful and 
bear true allegiance to his Majesty King George, and him will 
defend to the utmost of my power against all traitorous con- 
spiracies and attempts whatsoever which shall be made against 
his person, crown, and dignity, and [ will do my utmost 
endeavor to disclose and make known to his Majesty, his heirs 
and successors, all treasons and traitorous conspiracies and 
attempts which I shall know to be against him or any of them; 
and all this do I swear without any equivocation, mental evasion, 
or secret reservation, and renouncing all pardons and dispensa- 
tions from any power or person whomsoever to the contrary, so 
help me God. 


And every such person refusing to take the said oath shall 
incur the pains and penalties, forfeitures, disabilities, and 
incapabilities of the Ist of Eliz. *By 31 G. IIL, ¢. 31, § 
36, it is enacted, that in all future grants of land from the 
Crown there shall be a specification of lands of the like 
quality in value to one-seventh for the support of a pro- 
testant clergy. (2) And by *1 W. IV., c. 28, after noticing 
that doubts had been suggested that the tithe of the produce 
of land might still be legally demanded by the incumbent, it 
is enacted that no tithe shall be claimed or received by any 
ecclesiastical parson, rector, or vicar, of the protestant 
church within this province. 


RELIGIOUS SOCIETIES. 
*By the 9 Geo. IV., c. 2, § 1, after reciting, whereas 


various religious societies of various denominations of Chris- 
tians find difficulty in securing the title of land requisite for 
the site of a church, meeting-house, or chapel, or burying 
ground, for want of a corporate capacity to take and hold 
the same in perpetual succession ; and whereas it is expedient 
to provide some safe and adequate relief in such cases, it 1s 
enacted, that whenever any religious congregation or society 
of Presbyterians, Lutherans, Calvinists, Methodists, Congre- 
gationalists, Independents, Anabaptists, Quakers, Menonists, 
Tunkers, or Moravians, shall have an occasion to take a 
conveyance of land for any of the uses aforesaid, it shall and 
may be lawful for them to appoint trustees, to whom and 
their successors, to be appointed in such manner as shall be 
specified in the deed, the land requisite for all or any of the 
purposes aforesaid may be conveyed; and such trustees and 


(a) The Clergy Reserves are now, by 18 V., ¢. 2, secularised, and the 
proceeds applicable to municipal purposes. 
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their successors, in perpetual succession, by the name 
expressed in @uch deed, shall be capable of taking, holding 
and possessing such land, and of commencing and maintain- 
ing any action or actions in law or equity for the protection 
thereof, and of their right thereto. § 2. The land to be so 
held not to exceed five acres for any one congregation. § 
3. And such trustees shall, within twelve months after the 
execution of such deed, cause the same to be registered in 
the office of the registrar of the county in which the land 
lies. § 4. And all conveyances made before the passing of 
this act, for any of the purposes aforesaid, shall be valid; 
provided such conveyance shall have been already registered, 
or shall be registered within twelve months after the passing 
of this act. 

*By 3 V. c. 73, reciting, whereas it is expedient to allow 
the several Christian denominations recognised by the statutes 
of this province to hold lands for the support of public wor- 
ship and the propagation of christian knowledge, itis enacted, 
that so much of the *9 G. IV., c. 2, as limits the powers of 
the several denominations mentioned in the said act, to the 
quantity of five acres, and to the purposes for which lands 
shall be held, shall be repealed. § 2. The several religious 
societies mentioned in the said recited act shall and are 
hereby authorised to hold lands in the manner specified in 
the said act, for the support of public worship and the pro- 
pagation of christian knowlege, as well as for the purposes 
mentioned in the said act, any thing in the statutes of 
mortmain to the contrary notwithstanding. § 8. The rights 
and privileges aforesaid to extend also to the Roman Catholic 
church. 7 

By 8 V., c. 15, § 1, it is enacted that whenever any 
religious society or congregation of Christians in Upper 
Canada shall have occasion to take a conveyance of land, for 
the site of a church, chapel, meeting-house, burial-ground, 
or residence for their minister, it shall be lawful for them to 
appoint trustees, to whom and to whose successors, to be 
appointed in such manner as shall be specified in the deed 
of conveyance, the land requisite for any of the purposes 
aforesaid may be conveyed; and such trustees and their 
successors in perpetual succession shall be capable of taking, 
holding and possessing such land, and of commencing, 
maintaining and defending actions for the protection thereof, 
the statutes of mortmain or any other law to the contrary 
notwithstanding. § 2. Provided that such trustees shall 
within twelve months after the execution of such deed, cause 
the same to be registered. 
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And by 12 V., c. 91, it is enacted that all deeds heretofore 
executed for any of the purposes of either of said acts, (9 G. 
IV., c. 2, 8 V., ¢. 15), shall be valid if registered within 
twelve months (a) after the passing of this act, except in 
case of prior registrations, which are not to be affected. § 
2. Trustees of any of the religious societies or congregations 
to which said acts are applicable, are authorised from time 
to time, upon the express consent of the conference, synod 
or body having the direction of the temporal affairs thereof, 
by deed under their hand and seal of office (which seal each 
body of trustees is hereby empowered to have and make, and 
from time to time to alter) to lease, mortgage, sell and 
convey, or exchange such of the lands held by them, in 
such portions, and in such manner as from time to time 
may be deemed necessary; and the trustees’ receipt for 
the purchase money shall be an absolute discharge to 
the purchaser: provided that the moneys arising from such 
sale or mortgage be applied to the purchase of other lands 
to be held by the trustees for like purposes, or improvement 
of the same or other lands held by them upon the like trusts ; 
and provided that no land acquired by free gift shall be sold 
without the consent of the grantor or his representatives. 

And by 12 V., c. 92, entitled ‘“An Act to enable the trustees 
of churches and parsonages, and other trusts, belonging to 
the Wesleyan Methodist Church in Canada, more convent- 
ently to manage and dispose of their estates, and for the 
purposes therein mentioned ;” it is enacted that it shall be 
lawful for the trustees for the time being, of each of the re- 
ligious congregations of the Wesleyan Methodist Church in 
Canada, and the said trustees of each respective congregation 
are as such trustees thereby authorised from time to time, 
upon the express consent of the conference of the said Wes- 
leyan Methodist Church first had therefor by deed under their 
hand and seal of office, (which seal each body of trustees is 
thereby empowered to have and make, and from time to time 
to alter,) to lease, mortgage, sell, convey or exchange, such 
of the lands and tenements held, or to be held by any of the 
respective trustees, in such portions and in such manner as 
from time to time may be deemed by the trustees thereof 
necessary and useful, for the purposes connected with the 
particular trust, subject nevertheless to the conference afore- 
said; and the receipt of the trustees shall be an absolute dis- 
charge to the purchaser: provided always, that the moneys 
arising from the sale or mortgage of lands so acquired, shall 


(a) Extended by 16 V., c. 126, for a further period of 12 months. 
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be applied by the trustees to the purchase of other lands, to 
be held by them for the like purposes and trusts, or to the 
improvement of the same or other lands held by them upon 
the like trusts; and provided that no lands acquired by the 
trustees by free gift for special purposes, shall be sold by the 
trustees without the consent of the grantor or his legal rep- 
resentatives. 

By 18 V., c. 119, the grantees in any letters patent, or 
trustees appointed pursuant thereto, and other trustees hold- 
ing lands for any.religious body, are empowered to demise or 
lease any such lands for any term not exceeding 21 years, 
and to covenant for renewal of such lease. 

§ 4. Land not to be leased without the consent of a majority 
of the congregation present at a meeting called for the pur- 
pose; nor any lands necessary for the site of a church or 
place of worship, or other buildings, or for a burial ground 
for such congregation. 

§ 5. Any land not required to be retained may be sold on 
giving public notice of such intended sale, and subject to the 
sanction of the Court of Chancery. 


RELIGIOUS WORSHIP. 
See title “ Public Worship.” 


RESCUE 
Is defined by 4 Bl. Com. p. 181, to be the forcibly and know- 


ingly freeing another from arrest and imprisonment ; and it is 
generally the same offence in a stranger so rescuing as it would 
have beenin a gaoler voluntarily suffering an escape ; but here, 
as upon voluntary escapes, the principal must be first attain- 
ted or receive judgment before the rescuer can be punished ; 
for by possibility there may have been no offence committed 
—1 Hale's P. C., 60T; nevertheless, as the rescue is in con- 
tempt of some legal process, the offender may be committed 
and punished for a misdemeanor, according to the degree of 
his offence. ‘I'o hinder a person who has committed felony 
from being arrested is a misdemeanor only; but if rescued 
after the arrest, and the arrest was for felony, the rescuer is 
a felon; if for treason, a traitor; and if for a trespass, fin- 
able—Hale Pl. 116; 3 Haw. c. 21; Russ. & Ry. C. CLR. 
458 ; but it seems necessary that the rescuer should have 
knowledge of the criminal offence, if the party be in custody 
of a private person, but not necessary if in custody of an 
officer.—2 Hale, 606. | 

*By 3 W. IV., c. 8, the rescue of any person convicted 
of, or committed for murder, is made felony, and is punish- 
able by death. 
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RESTITUTION OF STOLEN GOODS. 


By the common law there was no restitution of stolen 
goods, but it being considered that the party prosecuting the 
offender by indictment deserved to have his goods restored, 
it was enacted by the statute 21 H. VIII., c. 11, that if any 
felon do rob or take away any man’s money or goods, and 
thereof be indicted and arraigned and found guilty, or other- 
wise attainted by reason of evidence given by the party rob- 
bed, or owner of the money or goods, or by any other, by 
their procurement; then the party robbed, or owner of the 
goods, shall be restored to such his money or goods; and 
the justice may award a writ of restitution. 

The writ of restitution has fallen into disuse; but upon 
production of the goods at the trial, the court will order them 
to be restored to the owner; and if not restored, he may 
maintain an action of trover for them, after conviction, not- 
withstanding they may have been sold to the person claiming 
in market overt.—l Hale, 543; 6 Kel. 48; 2 Inst. 714. 
Although this may seem hard upon the buyer, yet the 
rule of law is that “‘spoliatus debit ante omnia restituti,” 
especially when he has used all diligence in his power to con- 
vict the felon; and as the case is reduced to this hard 
necessity, that either the owner or the buyer must suffer, the 
law prefers the right of the owner, who has done a meritorious 
act by pursuing a felon to condign punishment, to the nght 
of the buyer, whose merit is only negative, that he has been 
guilty of no unfair transaction.—4 Li. Com. 863. However, 
by 31 Eliz. c. 12, where a horse is stolen and sold in open 
market, according to the provisions of this act, the owner can 
only be entitled to it again upon payment of the buyer’s 
costs. 

See further on this subject, ante title “Horses,” p. 396. 

If the thief sell the goods and be taken with the money 
which he sold them for, and the goods cannot be heard of, 
it has been questioned whether the prosecutor shall have the 
money.— W. Jones, 148 ; 2 Hast. P. C. 789. But the better 
opinion seems to be where it is clearly ascertained that the 
money is the produce of the goods stolen, that the prosecutor 
would be then entitled to it, within the equity of the above 
statute.—Hamberrie’s case, Cro. Hliz. 661; Harris's case, 
Noy, 128; 1 Hale, 542;°2 Hast. P. 0.789. | 

Restitution, however, can only be had from the person in 
possession of the goods at the time of, or after the felon’s at- 
tainder. Therefore, if a party purchase them bona fide, in 
market overt, and sell them again before conviction, no action 


& 


will in this case lie against him for the value, though notice 
were even given him not to sell.—Horwood v. Smith, 2 L. 
653. But the necessity of prosecuting and convicting or at- 
tainting the felon, in order to have restitution, is only when 
the property is changed by some intermediate act, as when 
they have been sold in market overt. For otherwise the 
owner may, at common law, peaceably retake his goods 
wherever he finds them, without any writ of restitution.— 
Kel. 48; 2 Haw. c. 25. And now by 4&5 V., c. 25, § 49, 
restitution shall be made, except in certain cases, for which 
see title “‘ Larceny,” p. 528. 
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A riot is the forcibly doing an unlawful thing, by three or 
more persons assembled together for that purpose. By the 
common law, peace officers may suppress a riot, and may com- 
mand all other persons to assist them.—1l Haw. c. 65, § 
11. A rout is where three or more meet together to do 
some unlawful act upon a common quarrel, as forcibly 
breaking down fences upon a right claimed of common 
or way, and making some advances towards it, but without 
actually executing it.—Jb¢d. An unlawful assembly is where 
three or more assemble themselves together, with intent to 
do an unlawful act, as to pull down enclosures, &c., but part 
without doing it, ormaking any motion towards it.—/did. A 
riot at common law is a misdemeanor only, punishable by 
fine and imprisonment.—l Haw. c. 60, § 12. But under 
particular circumstances, which will be seen hereafter, it is 
in some cases, by statute, made felony. 


Riot at Common Law (Misdemeanor). 


If the riotous assembly meet for a public purpose ;—as to 
redress a general grievance; to pull down all enclosures ; or 
to reform religion ; or with a determination to resist the. 
king’s forces, if legally called in to keep the peace ;—their 
proceedings then may amount to overt acts of high treason, 
by levying war against the king.—4 Bl. Com. 147. = 

To constitute a riot, there must be some circumstances of 
actual force or violence, or at least of an apparent tendency 
thereto, which are calculated to strike terror among the 
people, such as the show of offensive weapons, threatening 
speeches, or turbulent gestures. But it is not necessary that 
personal violence should have been actually committed.—1 
Haw. ¢. 65,§ 5; Clifford § Brandon, 2 Camp. 369. Nor 
will it amount to a riot if the object is to do a lawful act, as 
to remove a nuisance.—l Haw. c. 65,§ 8; F. v. Soley, 11 
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Mod. 117; 5 Burn’s J. Riot, § 1. Where a person on seeing 
others actually engaged in a riot joins himself to them and 
assists them, he is as much a rioter asif.he had at first 
assembled with them for the same purpose.—1 Haw. c. 65, 
) 3. And whosoever encourages, or promotes, or takes part 
in a riot, whether by words, signs or gestures, or by wearing 
the badge, or ensign of the rioters, is himself to be considered 
a rioter ; for in this case, all are principals.—2 Camp. 370;. 
4 Burr. 20738; 1 Hale, 468. 

To incite persons to assemble in a riotous manner, appears 
to be an indictable offence.—Cro. Cir. Comp. 420; 8 Hd. IL, 
Chit. C. I. 506. Women are punishable as rioters; but 
enfants, under the age of discretion, are not.—l Haw., c. 
65,§ 14. Where an infant is indictable, he may appear by 
attorney.—fR. v. Turner, 2 Ld. R. 1284. 

Thus much for a riot at Common Law. 


Riot by Statute (Felony). 


The statute 1 G. I, st. 2, c. 5, § 1, commonly called the 
Riot Act, enacts that if any persons to the number of twelve 
or more, being unlawfully, riotously and tumultuously as- 
sembled together, to the disturbance of the public peace ; 
and being required or commanded by any justice of the peace, 
or the sheriff of the county, or his under-sheriff, or by the 
mayor, bailiff, or other head officer, or justice of the peace 
of any city or town corporate, where such assembly shall be, 
by proclamation made in the King’s name (in the form 
directed by the second section of this act) to disperse them- 
selves, and peaceably to depart to their habitations or to 
their lawful business, shall, to the number of twelve or more 
(notwithstanding such proclamation made), unlawfully, 
riotously and tumultuously, remain or continue together by 
the space of one hour after such command or request made 
by preclamation, the parties so remaining shall be guilty of 
felony, and shall suffer death. By § 2, the justice (or person 
authorised as above), shall, among the said rioters, or as near 
to them as he can lawfully come, with a loud voice command, 
or cause to be commanded, silence to be, while proclamation 
is making; and after that, shall openly and with a loud 
voice make or cause to be made, proclamation, in these words, 
or like in effect :— 


Our sovereign lord the King (a) chargeth and commandeth 
all persons being assembled to disperse themselves, and peace- 
ably to depart to their habitations or to their lawful business, 


ec hee ES ENN ene 


(a) Lady the Queen. 
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upon the pains contained in the act made in the first year of 
the reign of King George, for preventing tumults and riotous 
assemblies. God save the King. (a) . 

By § 3, those assembled, and not dispersing within an 
hour, may be seized; and if they make resistance, the per- 
sons killing them shall be indemnified. § 4. And if any 
persons unlawfully, riotously, and tumultuously assembled, 
shall unlawfully and with force, demolish or pull down, or 
begin to demolish or pull down, any church, chapel, or any 
building for religious worship, certified and registered 
according to the statute of the 1 W. & M., or any dwelling- 
house, barn, stable, or other out-house, they shall suffer death, 
without benefit of clergy. § 5. And if any person shall, 
with force and arms, wilfully oppose, hinder, or hurt any 
person that shall begin to go to make the proclamation, 
whereby the same shall not be made, he shall be guilty of 
felony; and also every person so unlawfully, riotously, 
and tumultuously assembled, to the number of twelve or 
more, to whom proclamation should or ought to have been 
made if the same had not been hindered, shall likewise, in 
case they, or any of them, to the number of twelve, or more, 
shall continue together, and not disperse themselves within 
one hour after such let or hinderance so made, shall be 
guilty of felony. § 8. Prosecutions under this act must 
be commenced within twelve months. 

*By 3 W.IV., c. 3, (the Riot Act, 1G. I.,) is confirmed in its 
relation to this province; and it is enacted, that the provi- 
sions in the fourth clause of the same act shall apply and 
extend to all churches and chapels or places for religious 
worship in this province, notwithstanding the same, or any of 
them, shall not be certified or registered as provided in the 
said act. 

By 4 & 5 V., ¢. 26, § 6, if any persons riotously and 
tumultously assembled together to the disturbance of the 
public peace, shall unlawfully and with force, demolish, pull 
down, or destroy, or begin to demolish, pull down, or destroy, 
any church, chapel, or meeting-house, for the exercise of any 
mode or form of religious worship, or any house, stable, 
coach-house, out-house, warehouse, office, shop, mill, malt- 
house, hop oast, barn, or granary, or any building or erection 
used in carrying on any trade or manufacture, or any branch 
thereof, or any machinery, whether fixed or moveable, pre- 
pared for or employed in any manufacture, or any branch 
thereof, every such offender shall be guilty of felony and 


(a) Queen. 
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shall be liable, at the discretion of the court, to be im- 
prisoned at hard labour in the provincial penitentiary for 
the term of his natural life, or for any term not less than 
seven years, or to be imprisoned in any other prison or place 
of confinement for any term not exceeding two years. 


See also title “ Public Works, Riot at.” 


Indictment for a Riot and Assault. (Archbold.) 


County of ? The jurors for our lady the Queen, upon their 
to wit. § oath present, that J.8., late of the township 
of , in the county of , labourer, J. R., late of the same, 
carpenter, EK. W., late of the same, yeoman, together with divers 
other evil disposed persons, to the number of , and now to 
the jurors aforesaid unknown, on the day of — ,in the 
year of the reign of our sovereign lady Victoria, with force and 
arms, at the township aforesaid, in the county aforesaid, unlaw- 
fully, riotously and routously did assemble and gather together, 
to disturb the peace of our said lady the Queen, and being so 
then and there assembled and gathered together, in and upon 
one A. the wife of J. N., in the peace of God and of our lady 
the Queen, then and there being, unlawfully, riotously and 
routously did make an assault, and her the said A. then and 
there unlawfully, riotously and routously did beat, wound, and 
ill-treat, so that her life was greatly despaired of, and other 
wrongs to the said A. then and there unlawfully, riotously and 
routously did: in contempt of our said lady the Queen and 
her laws, to the evil example of all others in the like case 
offending, and against the peace of our lady the Queen, her 
crown and dignity.—(Add also another count for a common 


assault. ) 
Indictment for a Riot and Tumult. 


Commencement as in the last form, &c.] with force and arms, 
to wit, with sticks, staves and other offensive weapons, at the 
township aforesaid, in the county aforesaid, unlawfully, riot- 
ously, and routously did assemble and gather together, to dis- 
turb the peace of our said lady the Queen; and being so as- 
sembled and gathered together, armed as last aforesaid, did 
then and there unlawfully, riotously, and routously make a great 
noise, riot and disturbance, and did then and there remain and 
continue armed as last aforesaid, making such noise, riot and 
disturbance for the space of an hour and more, then next follow- 
ing, to the great disturbance and terror, not only of the lege 
subjects of our lady the Queen there being and residing, but of 
all other the liege subjects of our lady the Queen then passing 
and repassing in and along the Queen’s common highway there, 
in contempt of our said lady the Queen and her laws, to the 
evil example of all others in the like case offending, and against 
the peace of our lady the Queen, her crown and dignity. 
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RIVERS AND NAVIGATION. 


A navigable river is, with respect to the right of the public 
+o pass along it for the conveyance of themselves or their 
goods and merchandizes, in the nature of a public highway. 
—1 Haw. c.76,§1; 8 Com. Dig. 23. A nuisance occasioned 
to a public river by obstruction, is indictable on the same 
principle as a similar nuisance to a highway. Thus, the 
laying of timber in a public river, whereby the passage of 
vessels is obstructed, is as much a nuisance as laying logs in 
a highway.—-5 Bae. Ab. nuisance (A.) 

By 7 V., c. 86, § 1, any person who shall throw into any 
river, rivulet, or water-course, or any owner or occupier of a 
a mill whoshall suffer or permit to be thrown any slabs, bark, 
waste stuff, or other refuse of any saw-mill, except saw-dust, 
or any stumps, roots, or waste timber, or leached ashes, and 
shall allow the same to remain in such river or rivulet, or 
water course, shall thereby incur a penalty not exceeding £5 
currency, and not less than one shilling for each day during 
which such obstruction shall remain, over and above all 
damages which may arise therefrom, to be recovered in a 
summary way before any one or more justices of the peace 
in the manner provided by 4 & 5 V., c. 26. 

§ 2. The amount levied in no case to exceed £5 and costs. 
§ 3. One-third of the penalty to go to the informer, and the 
other two-thirds to the township; and in case of damages to 
private property, such damages to be paid to the aggrieved 
party, when not examined as a witness. § 4. In default of 
sufficient distress, the offender to be committed to the com- 
mon gaol until the fine or damages and costs be paid, but 
not exceeding thirty days. 

By the 10 & 11 V.,c. 20, entitled “An Act to amend, 
explain and continue the last mentioned act, 7 V., ¢. 36,” 
any person who shall throw into any river, rivulet or water- 
course, or any owner or occupier of a mill who shall suffer or 
permit to be thrown, any slabs, bark, waste stuff, or refuse 
of any saw-mill (except saw-dust) or any stumps, roots, 
shrubs, tan-bark or waste-wood, timber or leached ashes; or 
any person who shall fell, or cause to be felled in or across 
any river, rivulet, or watercourse, any timber, or growing or 
standing tree or trees, and shall allow the same to remain, 
shall thereby incur a penalty not exceeding £5, nor less 
than 1s. every day such obstruction shall remain; to be 
recovered with costs before any one or more justices, in the 
manner provided by the 4 & 5 V., c. 26. This act not to 
extend to any dam, river or bridge, or to any tree cut down 
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or felled across any such river, &c., as a means of passage. 
This act to remain in force for four years from the passing 
thereof (25th July, 1847), and until the end of the next 
session. | 

By 14.& 15 V., c. 128, the above acts shall not extend to 
the river St. Lawrence, nor to the river Ottawa, nor to any 
river or rivulet wherein salmon or pickerel, black bass or 
perch, do not abound. 

The 7 V., c. 86, is only a temporary act, but it has been 
continued, as amended by the 10 & 11 V., c. 20, and the 14 
& 15 V., c. 123. By the 20 V., c. 16, to the 1st January, 
1858, and till the end of the then next ensuing session of 
parlament. 


ROAD ALLOWANCES. 
By 8 V. c. 20, § 15, any party in possession of any part 


of an allowance for road in the rear of his lot, enclosed by a 
lawful fence, not travelled or required by the public, by 
reason of any other road being used in lieu thereof, or because 
the same has not been opened, shall be deemed legally 
possessed, as against any other private party. Such possession 
to cease upon an order of any two justices directed to the 
proper township officer requiring him to open the same. 

By 20 V.c. 69, §1, so much of the 187th § of the municipal 
act 12 V., c. 81, (as amended) as prevents municipalities from 
passing by-laws for stopping up original allowances for roads 
or selling the same, is repealed. § 2. Authorises the 
municipalities of townships to make by-laws for stopping up 
and selling any original allowance for road or any part thereof, 
provided that such by-law be confirmed by a by-law of the 
county council. § 38. County councils authorised to make 
similar by-laws respecting road allowances under their control 
and not being on the limits of any village, town or city 
therein. § 4. Road allowances to be offered for sale in the 
first place to the parties owning adjoining lands. 9 5. 
Where new roads have been opened for which no compensa- 
tion has been paid, the municipalities are required, on the 
report of their surveyor that such new road is sufficient, to 
convey the original road allowance to the party through 
whose land such new road shallrun. § 6. Roads deemed 
useless may be sold. § 7. Roads not to be closed up so as 
prevent access to adjoining lands. § 8. By-laws for stopping 
up or sale of any original allowance not to be passed until 
one month’s notice thereof, given in at least six public 
places in the vicinity, and in one local newspaper for 


three weeks. 
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ROBBERY. 


Robbery signifies a larceny from the person, committed 
openly and violently ; and may be defined to be, the felonious 
and forcible taking of goods or money of any value from the 
person of another, or in his presence, against his will, by vio- 
lence, or putting him in fear.—4 Bl. Com. 248; 2 Hast. P. 
Clots 


Of the Felonious taking. 


The gist of the offence being the force and terror used by 
the offender, the value of the property stolen is quite immate- 
rial; for a penny as well as a pound, forcibly taken or ex- 
torted, constitutes in law a robbery.—38 Jnst. 69; 1 Hale, 
582; 1 Haw. c. 34,§16; 4 Bl. Com. 243. The taking also 
must be such as to give the robber a possession of the pro- 
perty stolen; therefore, if a man having his purse fastened 
to his girdle, be assaulted by a thief, and the thief, in order 
the more readily to take the purse, cut the girdle, and the 
purse thereby fall to the ground, this is no taking so as to 
amount to robbery, for the thief never had the purse in his 
possession ; but, if he had taken it up from the ground, 
though but for one moment, and afterwards let it fall in the 
struggle, this would then have been a sufficient taking, the 
purse having been once in his possession.—3 Inst. 69. 
And when once the offence of robbery is completed it 
cannot be purged by a re-delivery. There may be a 
taking in law however, as well as a taking in fact, which 
will amount to robbery. Thus, if upon A. assaulting B. 
and bidding him deliver his purse, B. refuse to do so, 
and then A. pray B. to give or lend him money, and B. 
does so accordingly under the influence of fear, the taking 
will be complete.—1l Hale, 533. So, when thieves, finding 
no property on a man, force him by menace of death to fetch 
them money, which he delivers to them while the fear of the 
menace continues upon him, and they receive it, this is a 
sufficient taking in law.—Jd. 3 Inst. 68. The taking, how- 
ever, need not be immediately from the person, it is enough 
if it be in his presence. ‘Thus, if A. upon being attacked by 
a robber throws his purse or his cloak into a bush, or lets his 
hat fall while he is endeavouring to escape, and the thief 
takes either of these things up and carries it away, such a 
taking being done in the presence of A., will amount to rob- 
bery—3 Inst. 68; 1 Hale, 5383; 1 Haw. 34,§ 6; but no 
stealing will amount to robbery unless done in the presence 
of the owner.—t. v. Grey, 2 Hast. P. C. 708. 
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What Violence or Fear is necessary. 


The principle of robbery being violence, some degree of 
force is therefore necessary to constitute the offence; but 
there may be a constructive as well as an actual force, for 
for where such terror is impressed on the mind as not to leave 
the party a free agent, and in order to get rid of that terror 
he delivers his money, this is a sufficient force in law; and 
where actual violence is used there need not be actual fear, 
for the law will presume it.—Donally’s case, 2 Hast. P. C. 
727. With respect to the degree of violence, where there is 
no putting in fear, the amount of force used in such cases 
must be something more than a sudden taking or snatching, 
for unless some greater force is used by the thief to over- 
power or prevent resistance, or there is some resistance or 
actual struggle on the part of the owner to retain his pro- 
. perty, this will not amount to a robbery, being divested of 
both its main ingredients of the crime, corporal violence and 
terror.—h. v. Macaulay, 1 Leach, 287; R.v. Baker, Id. 
290; AR. v. Robins, Id. 290, (note A.); R. v. Steward, 
2 Kast. P. C. 702; but if any injury be done to the person, 
or there is any struggle of the owner to retain his pro- 
perty, then it is robbery. As, where a lady’s ear-ring was 
pulled so violently from her ear that the ear was torn 
through and made to bleed and she was otherwise much 
hurt—R. v. Lapier, 1 Leach, 320; and so where the 
prisoner pulled the prosecutor's watch from his fob, which 
being fastened by a steel chain round his neck, the thief 
with two jerks broke the steel chain in order to get the 
watch, for the prisoner in this case had to overcome the 
resistance made by the steel chain, and used actual force 
for that purpose.—A. v. Mason, Rh. § Ry. 419. The violence 
used also will not the less amount to robbery, because it is 
accompanied by some specious pretence of law or justice ; 
thus, where the prosecutor was carrying his cheeses along 
the highway and was stopped by the prisoner, who insisted 
on seizing them for want of a permit, which was found to be 
a mere pretence, no permit being necessary, and on some 
altercation they agreed to go before a magistrate to determine 
the matter, when other persons, who were riotously assembled 
and in confederacy with the prisoner, carried away the goods 
in the absence of the prosecutor, this was held to be robbery, 
and the seizure of the cart and goods by the prisoner was 
sufficient to constitute the offence.—Merriman v. Hundred 
of Chippenham, 2 Kast. P. C. 709. With respect to a con- 
structive violence by putting in fear, it matters not whether 
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the fear excited is of injury to the person, the property or 
the character of the party robbed; as if a person with a 
drawn sword or other circumstances of terror, indicating a 
felonious intent, beg alms of another, who gives it to him 
through mistrust and misapprehension, this pretence of asking 
charity will not prevent the offence from being considered as 
robbery.—4 Bl. Com. 244; 2 Hast P. C. 711. The degree 
of fear need not be the extremest state of alarm and terror, 
but only such a reasonable apprehension of danger as may 
induce a man, for his own safety, to part with his property. 
So, where a man is compelled through fear to part with his 
money, in order to prevent his house or property from being 
burnt or destroyed, this will be a sufficient putting in fear to 
make the offence of those who take his money amount to the 
erime of robbery ; so, where a person is induced to part with 
his money through fear, upon the threat of another to accuse 
him of an unnatural offence or any other crime, whereby his 
character or reputation may be injured, extorting money 
under a threat of this description will amount to the crime 
of robbery, whether the party threatened has been guilty of 
the crime or not (a).—fR. v. Gardiner, 1 C. § P. 79. 

By 4 & 5 V., c. 25, § 6, whosoever shall rob any person, 
and at the time of or immediately.before or immediately 
after such robbery shall stab, cut or wound any person, shall 
be guilty of felony, and being convicted thereof shall suffer 
death. § 9. Whosoever shall rob any person, or shall steal 
any chattel, money or valuable security from the person of 
another, shall be lable, at the discretion of the court, to be 
imprisoned at hard labour in the provincial penitentiary for 
any term not exceeding fourteen years nor less than seven 
years, or to be imprisoned in any other prison or place of 
confinement for any term not exceeding two years. 


Robbing the Mai. 
By the 13 & 14 V., ¢. 17, § 16, is made felony and punish- 
able by imprisonment in the penitentiary for life. 
See also title “‘ Post Office.” 


Of Principals and Accessories. 


With respect to persons aiding and abetting in a robbery, 
the same rules are applicable as in every case of principal 
and accessory. ‘Thus, where several persons come to rob a 
man, and they are all present whilst one of them takes his 


(2) See also title “Extortion,” p. 320; and the statute 4 & 5 V., ¢. 25, 
@ 8, on this subject. 
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money, they are all guilty of robbery. So, if three persons 
come to commit a robbery, and one stand sentinel at the corner 
of a field, or watch if any one should approach, while the 
others commit the robbery, this will be a robbery in the third 
also, though he stood at a distance from them and not within 
view—1 Hale, 534, 537; but though several come out with a 
common design to rob in the highway, yet if one of the party 
(before any robbery takes place) entirely leaves them and 
goes another way, rendering them no manner of assistance, 
either at the time or after the commission of a robbery by 
the others, he cannot then be said to be guilty, either as 
principal or accessory.—R. v. Hyde, 1 Hale, 537. 
See also ante title “‘ Accessories.” 


Of Assaults with Intent to Rod. 


By 4&5 V., ¢. 25, § T, whosoever shall, being armed with 
any offensive weapon or instrument, rob or assault with 
intent to rob any person, or shall rob any person, and at the 
time, or immediately before or immediately after such rob- 
bery, shall beat, strike, or use any other personal violence 
to any person, shall be guilty offelony, and being convicted 
thereof shall be liable, at the discretion of the court, to be 
imprisoned at hard labour in the provincial penitentiary for 
the term of his natural life, or for any term not less than 
seven years, or be imprisoned in any other prison or place 
of confinement for any term not exceeding two years. § 10. 
Whosoever shall assault any person with intent to rob, shall 
be guilty of felony, and being convicted (save and except in 
cases where a greater punishment is provided under this act) 
be liable to be imprisoned for three years. 


SABBATH. 
See “ Lord’s Day.” 


SACRILEGE. 


Sacrilege (sacrelegiwm) is, at common law, the robbery of 
a church, or a felonious taking out of a holy place things 
consecrated to pious purposes; as the vessels, goods or orna- 
ments of the church—3 Cro. 153; but to steal any thing 
belonging to private persons in a church is larceny, and not 
sacrilege. Sacrilege was originally punished with greater 
severity than other robberies by our law: for it denied the 
benefit of clergy to a person convicted of this offence, which 
was formerly granted to all other felons.—2 Jnst. 250; 28 
H. VIL, c. 1, §8; I Ed. VI., ¢. 12, § 10. 

But now, by 4 & 5 V., ¢. 25, § 18, if any person shall 
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break and enter any church or chapel, and steal therein any 
chattel, or having stolen any chattel, money or valuable 
security, in any church or chapel, shall break out of the 
same, such offender being convicted shall be hable to be im- 
prisoned at hard labour in the Provincial Penitentiary for 
any term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years. 


SALMON. 
See Fish.” 


SEARCH-WARRANT. 


It seems that formerly it was not unusual for justices to 
grant general warrants to-search all suspected places for 
stolen goods: yet such practice is generally condemned by 
the best authorities; and Lord Hale, in his pleas of the 
crown, says a general warrant to search for felons or stolen 
goods is not good—H. Pi. 93; likewise, upon a bare sur- 
mise a justice cannot legally grant a warrant to break any 
man’s house to search for a‘felon or stolen goods.—4 Jnst. 
177; but in case of a complamt, and oath made, of geods 
stolen, and that the complainant suspects the goods are in a 
certain house or place, and shews the ground of his suspicion, 
the justice may grant a warrant to search in those suspected 
places mentioned in his warrant, and to attach the goods and 
the party in whose custody they are found, and bring them 
before him, or some other justice, to give an account how he 
came by them; and further, to abide such order as to law 
dothappertain.—2 H. H.113,150. Butin cases not merely 
of probable suspicion, but of positive proof, it is right to exe- 
cute the warrant in the nzght tame, lest the offenders and 
goods also be gone before morning——Barl. Search W.;. such 
warrant must be directed to the constable, or a peace officer, 
and not to any private person ; though the complainant may 
aid and assist, because he knows the goods.—2 H. H.150. 
Whether the stolen goods are in a suspected house or not, 
the officer and his assistants, in the day time, may enter, the 
doors being open, to make search, and it is justifiable by this 
warrant.—2 H. H. 151. Ifthe door be shut, and upon de- 
mand it be refused to be opened by them within, if the stolen 
goods are in the house, the officer may break open the door. 
—lH. H. 151. If the goods be not in the house, yet it 
seems the -officer is excused that breaks open the door to 
search, because he searched by warrant, and could not know 
whether the goods were there till search made’; but it seems 
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the party that made the suggestion is punishable in such case ; 
for as to him the breaking of the door is zn eventw lawful or 
unlawful—to wit, lawful if the goods are there; unlawful if 
not there.—2 H. H. 151. On the return of the warrant, if 
it appear the goods were not stolen, they are to be restored 
to the possessor; if it appear they were stolen, they are not 
to be delivered to the proprietor, but deposited m the hands 
of the constable; to the end that the party robbed may pro- 
ceed, by indicting and convicting the offender, to have resti- 
tution.—2 H. H.151. As touching the party that had the 
custody of the goods, if they were not stolen, then he is to be 
discharged; if stolen, but not by him, but by another, that 
sold or delivered them to him, if it appear that he was igno- 
rant that they were stolen, he may be discharged as an 
offender, and bound over to give evidence as a witness against 
him that stole them; if it appear that he knew they were 
stolen, he must be committed, or bound over to answer the 
felony.—2 H. H. 152. 

By 4 & 5 V., ¢. 25, § 55, if any credible witness shall 
prove upon oath before a justice of the peace, that there is 
reasonable cause to suspect that any property whatsoever on 
or with respect to which any such (a) offence shall have been 
commited, is in any dwelling-house, out-house, garden, yard, 
croft, or other place or places, the justice may grant a warrant 
to search such dwelling-house for such property, as in the case 
of stolen goods; and any person to whom any property shall 
be offered to be sold, pawned or delivered, if he shall have 
reasonable cause to suspect that any such offence has been 
committed on or with respect to such property, is hereby 
authorised, and if in his power is required, to apprehend, and 
forthwith to convey before a justice of the peace, the party se 
_ offering the same, together with such property, to be dealt 
with according to law. 

By 16 V., c. 179, § 8, search warrants may be issued on 
a Sunday. 


SEDITION. 


Sedition is understood. to comprise within its meaning all 
offences against the Queen and the government, which are 
not capital, and do not amount to the crime of high treason. 
It includes all offences of like tendency with treason, but 
without any such direct intent or overt act of the party formed 
or executed as to bring it within the more serious offence. 
All contempts against the Queen and her government, and 
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(a) See title ‘ Larceny.” 
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riotous assemblies for political purposes, may be ranked 
under the head of sedition; though it has been held, that 
when the object of the riot is to redress a general grievance, 
as to pull down all enclosures, or to reform religion, 
or the like, it may then amount to an overt act of high 
treason; being in the nature of a levying of war 
against the Queen. And in general, it may suffice to 
remark, that all contemptuous, indecent or malicious ob- 
servations, upon the person of the Queen or her government, 
whether by writing or speaking, or by tokens calculated to 
lessen her in the esteem of her subjects, to weaken her 
government, or raise jealousies of her amongst the people, 
will fall under the head of sedition; as well as all direct or 
indirect acts or threats, tending to overcome her measures, 
or disturb the course of her goverment, not amounting to 
overt acts of treason. All these attempts are highly criminal 
at common law, and punishable with fine and imprisonment. 


—4 Bl. Com. 147; 1 Haw. ¢. 65, § 6; 1H. P. C. 76. 
SERVANTS. 


A servant may be discharged at a moment’s warning for im- 
morality, or gross misconduct—AR. v. Brampton, Cald ; or for 
wilful disobedience of orders.—Spain v. Amott,2 Star. Rep. 
256. And if a servant of his own accord go away before his 
time expires, he runs the risk of losing all his wages—Dalt. 
¢c. 58, p. 141; and when discharged for misconduct, will be en- 
titled only to wages due at the time of his discharge.—3 Hsp. 
235. If a servant, however, not having been guilty of any 
misconduct, be discharged without warning, he is entitled in 
such case, if hired by the month, to a month’s wages above 
those that may be due.—2 Sel. N. P. 1032. 


See also title ‘‘ Master and Servant.’ 


SESSIONS. 


The sessions of the peace is a court of record, holden before 
two or more justices, for the execution of their general autho- 
rity, given them by the commission of the peace, as well ag 
by certain statutes.—Lamb. 349; Dalt. 456. There must 
also be two justices (at the least) present in order to adjourn 
the sessions legally; and two justices also, to hold an adjourn- 
ment.—ez. v. Westington, 2 Bolt. 733; 1 Blk. Com. 854, 
n. When the sessions is adjourned, the style of the court 
ought to run thus; ‘at such asession, held by adjournment :”’ 
but the original meeting of the sessions should be first set 
forth; and then it should be stated that the sessions were 
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“continued from thence to such further time by adjourn- 
ment. ’—2 Stra. 832, 865.—R. v. Walker, Sess. Cas. 21. 

Any two justices may direct their precept under their 
teste to the sheriff, for the summons of the sessions—2 Haw. 
41; and such precept should bear date fifteen days before 
the return, and ought forthwith to be delivered to the sheriff, 
to the end he may have suthicient time to proclaim the 
sessions, to summon and return the juries, and to warn all 
officers and others that have business there to attend.— Wels. 
Introduct. 35, 4 Burn’s Justice, 6 Hd. 198. 

Those who are bound to appear at the sessions, besides the 
justices of the peace, are—1l. The Custos Rotulorum, or his 
sufficient deputy, who is the clerk of the peace, for the Custos 
Rotulorum has the custody of the rolls or records of the 
county. 2. The sheriff, either by himself or his deputy ; it 
being his deputy to return jurors, receive fines, and execute 
process. 3. All coroners, whose duty is to summon jurors, 
and execute process upon the default or neglect of the sheriff, 
or in case of his absence, or having an interest in the matter 
before the court. 4. The constables of the several townships 
within the county, and all other officers to whom any warrant 
has been directed, in order to make a return thereof. 5. 
The keeper of the gaol, who is bound to bring up the 
prisoners, and to receive such as may be committed. 6. All 
persons returned as jurors by the sheriff, by virtue of the 
above mentioned precept. 7. All persons bound by recog- 
nizance to appear to answer, or to prosecute and give evidence. 
—Dailt.¢c.185; 4 Burn, 6 Hd. 199. 

By 22 G. I1., ¢. 46, § 12, no person shall act as solicitor, 
attorney or agent at the sessions, unles he is admitted and 
enrolled according to law, under the penalty of £50. And 
by § 14, clerks of the peace, under-sheriffs, and their respec- 
tive deputies, are prohibited under the like penalty from 
practising at the sessions. 


Of the Jurisdiction of the Sessions. 
1. The jurisdiction of the sessions, by 84 Ed. IT, ¢. 1, 


extended to the trying and determining all felonies and 
trespasses whatsoever. But now they ought not to try any 
greater offence than that of semple larceny, their commission 
providing, that if any case of difficulty arises they shall not 
proceed to judgment, but in the presence of one of the justices 
of the Court of Queen’s Bench, or one of the judges of as- 
size. Consequently, murders, burglaries, and other capital 
felonies, are reserved for a more solemn investigation at the 
assizes. ‘he sessions have no commission of gaol delivery ; 
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neither have they any jurisdiction over forgery or perjury 
at common law; &. v. Gibbs, 1 Hast 473. Rh. v. Yarring- 
ton, | Salk. 406; R. v. Bainton, 2 Str. 10838; 2 Haw. c. 8 
§ 38: nor over any new created offence, as usury; unless 
express jurisdiction is given to them by the statute creating 
the offence.—R. v. Smith, 2 Ld. h. 1144; 1 Bl. Rep. 869 ; 
2 Salk. 680. The general words in the commission of the 
peace, including all trespasses, this comprehends not only 
direct breaches of the peace, but also such offences as have a 
tendency thereto; and on this ground, conspiraczes and libels, 
or any zllegal solicitations, attempts, or endeavours to commit 
crimes, have been holden to be cognizable by the sessions. 
—R. v. Higgins, 2 Hast. R. 23; RK. v. Summers, 3 
Salk. 194; Rh. v. Rispal, 8 Burr. 13820; 1 Bl. 869. The 
sessions have, like every other court, the power to fine for a 
contempt committed in the face of the court.—&. v. Davison, 
4B. § A, 334. But they cannot award an attachment for 
a contempt in disobeying any of their orders, the ordinary 
and proper method being by indictment.—f. v. Bartlett, 2 
Sess. Cas. 116; R. v. Robinson, 2. Burr. 800; RK. 4. 
Kingdon, 8 Hast. 41; 4 Burn’s J. 204, Hd. 16. The 
sessions have also power to fine jurors for non-attendance 
at the court, upon proof of their having been duly sum- 
moned, 15 & 14 V., ¢. 55, § 63; also to commit to gaol any 
person guilty of contemptuous or disrespectful conduct in 
the presence of the court. But the sessions have no power 
to amerce any justice for his non-attendance at the sessions, 
as the judges of assize may for the absence of any such 
justice at the goal delivery.—2 Haw. 41, 42. Nor are 
justices punishable for what they do in sessions—Stam. 173 
—unless there be some manifest act of oppression, or wilful 
abuse of power.—2 Barnardist, 249, 250. 

Justices in quarter sessions may also make rules and regu- 
lations for the gaols, which, when approved of by a judge of 
the Court of King’s Bench, shall be in force—*32 G. IIL, 
c. 8, § 16 (a); and fix the salary of the gaoler, which shall 
be in lieu of all fees—Zb.§ 17; appoint the high constable 
and other constables in the April sessions (6)—*33 G. IIL, e. 
2,§ 10; grant certificates authorising the clergy of different 
congregations to solemnize matrimony—*11 G. LV., ¢. 36; (e) 
may grant certificates in case of the death of witnesses to deeds, 
of the due execution thereof, in order to their registry—9 


(a) But see late statute 20 V., c. 70, conferring this power on inspectors 
of gaols. 

(5) But now March, under the 20 V., c. 58. 

(c) See late act 20 V., c. 66, and ante title ‘‘ Marriages,” p. 557. 
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V.,¢. 84. § 38; cannot take cognizance of illegal marriages. 
—*2 G. IV., ¢. 11. 

*By 47 G. IIT., c. 11, § 2, when any person shall be con- 
victed of an assault or misdemeanor before the sessions, he 
shall pay the costs of any prosecution and conviction to be 
allowed and taxed by the court; and when the defendant 
shall be acquitted, the prosecutor, unlessit shall appear there 
were reasonable grounds for prosecution, to be certified by 
the chairman, shall pay the defendant’s taxed costs. The 
defendant's costs upon a presentment, if the defendant be 
acquitted, shall be paid out of the district treasury. 

'* By TW. IV., ¢. 4, § 2, the courts of general quarter 
sessions of the peace in the several districts of this province 
shall have power to try every case of simple larceny, and 
also to try all accessories to such larceny: provided always, 
that unless the justice presiding in any such court shall be a 
barrister duly admitted to practise at the bar in this province, 
then it shall not be lawful for such court to try any case of 
larceny, when the goods charged to have been stolen shall 
exceed in value the sum of £20. § 38. No court whose juris- 
diction in cases of larceny is extended by this act, shall have 
power to sentence a person convicted of larceny to be trans- 
ported for any period, or to be banished for a longer period 
than seven years, or to be imprisoned in a common gaol for 
a longer period than eight months, or to be imprisoned and 
kept to hard labour in any penitentiary or house of correction 
for a longer period than two years. § 4. It shall be lawful 
for any court having jurisdiction in cases of larceny, if they 
shall think fit, to sentence any person convicted thereof to 
be banished from the province for any number of-years not 
exceeding seven, to commence from the expiration of the 
term for which the same person may upon the same conviction 
be sentenced to be imprisoned in the common gaol, or im- 
prisoned and kept at hard labour in a penitentiary or house 
of correction. § 5. The court may, in its discretion, leave 
cases of simple larceny to be tried at the next court of oyer 
and terminer, and general gaol delivery, if by reason of the 
difficulty or importance of the case it shall appear to them 
proper so todo. §6. If upon the trial of any case of larceny 
in which the value of the goods stolen shall be stated in the 
indictment at a sum not exceeding £20, it shall appear in 
evidence that the value of such goods was in reality greater 
than £20, such trial may nevertheless proceed, and no legal 
exception to the jurisdiction of the court shall he on that 
account ; but the provision of this act restraining such court 
to cases where the value of the goods shall not exceed £20, 
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shall be deemed and taken merely to be a direction to such 
court, but shall not be construed to affect their legal juris- 
diction. 

* By T W.IV., c. 6, § 2, no court of general quarter ses- 
sions of the peace, or court having the like jurisdiction, shall 
have the power to sentence any person convicted before them 
to be imprisoned in the penitentiary for a longer period than 
two years. 


Fees. 


By 8 V., c. 88, justices in quarter sessions are authorised 
to frame a table of fees for services by sheriff, coroner, or 
clerk of the peace, constable and crier, to be laid before the 
judges for their approval. 

§ 4. Any officer demanding or receiving any greater fees 
shall fer every such offence forfeit £10, to any person suing 
for the same in any court of competent jurisdiction. 


Costs. 


By the same statute, § 3, when any person shall be con- 
victed before any court of quarter sessions of any assault or 
battery, or other misdemeanor, such person or persons shall 
pay such costs as shall -be allowed and taxed by the court, 
but when any defendant shall be acquitted the costs of the 
prosecution shall be paid out of the district funds. In cases 
of felony the costs shall be paid out of the district funds 
whether the party be acquitted or convicted. 


Periods for holding the Session. 

By 20 V., c. 58, § 16, the periods fixed are the second 
Tuesday in March, June, September, and December; and 
the said courts may, at their sittings in the month of March 
in each year, nominate and appoint a high constable, and a 


sufficient number of persons to serve the ‘office of constable 
for their several counties. 


Chairman of Quarter Sessions. 
By 8 V.,c¢. 18, § 3, the senior judge of the district court 


shall preside as enced at the general quarter sessions, 
and in case of his absence from, sickness or other un- 
avoidable causes, the justices present shall elect another 
chairman pro tem. 


The Proceedings at a General Quarter Sessions. 


The court having assembled, the session is then usually 
proclaimed by a bailiff, in the following terms: 
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“Oyez! Oyez! Oyez! the Queen’s justices do strictly 
charge all manner of persons to keep silence while the Queen’s 
commission of the peace for this county is openly read, upon 
pain of imprisonment.” 


(By 18 V., c. 92, § 39, the commission of the peace need 
not be read.) 

The clerk of the peace then calls upon the sheriff thus: 
“Sheriff of the county, return the precept to you delivered ;”’ 
which the sheriff does accordingly. 

Then the grand jury are called in order, every one by his 
name. ‘The foreman, by himself, lays his hand on the book, 
and the clerk of the peace administers to him the following 
oath : 

«¢ Sir,— You, as foreman of this grand inquest, for the body 
of this county, shall diligently enquire and true presentment 
make of all such matters and things as shall be given you in 
charge. The Queen’s counsel, your fellows’, and your own, 
you shall keep secret: and you shall present no one for envy, 
hatred or malice; neither shall you leave any one unpresented 
for fear, favour or affection, or hope of reward; but you shall 
present all things truly, as they come to your knowledge ac- 
cording to the best of your understanding. So help you God.” 


The rest of the grand jury by “‘ three’ ata time, in order, 
are sworn in the following manner : 

“The same oath which your foreman hath taken on his part, 
you and every of you shall well and truly observe and keep on 
your part. So help you God.” 

The clerk of the peace then calls over their names thus: 


‘¢Gentlemen of the grand jury, answer to your names, and 
say sworn if you are sworn.”’ 

The chairman then delivers his charge to the grand jury. 

The bailiff is then sworn to attend the grand jury, thus: 

‘© You shall swear that you will diligently attend the grand 
inquest during the present sessions, and carefully deliver to 
them all such bills of indictment or other things as shall be 
sent to them by the court, without alteration. So help you 
God.”’ 

By 8 V., c. 8, the claims of persons claiming under the 
‘Heir and Devisee Act,” shall be proclaimed by the crier, 
at the sessions next after the notice given, immediately after 
the charge to the grand jury. 

The prosecutors and bail are then called in the following 
manner (if need be) by the crier : 

«A. B. come forth and prosecute, and give evidence against 
C. D., or you will forfeit your recognizance.” 


95 
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Calling persons out upon Bail. 


« A.B. of the township of — , come forth and save you and 
your bail, or you will forfeit your recognizance.”’ 


Calling Bail to bring forth Principals. 


“C.D. and E. F. (with their additions) bring forth the body 
of A. B. whom you have undertaken to appear here this day, 
or you will forfeit your recognizance.”’ 


Oath of Witness on Indictment before Grand Jury. (a) 


«The evidence you shall give to the grand inquest upon this 
bill of indictment against A. B. for larceny shall be in truth, 
the whole truth, and nothing but the truth. So help you God.” 


If the witness be a Quaker, his evidence is admissible 
under the *10 G. IV., c. 1, upon making the following afhr- 
mation, in lieu of oath: 


«JT, A. B. do solemnly,'sincerely and truly declare, that I 
am one of the society called Quakers, [Menonists, 'Tunkers, 
Unitas Fratum, or Moravians,’’ as the case may be. | 


Upon the return of the grand jury finto court with any 
bills of indictment, the clerk of the peace calls them severally 
by their names, and says, “Gentlemen, have you agreed 
upon any bills ?” | 

Upon the foreman presenting the same, the clerk of the 
peace addresses the grand jury as follows: 


‘¢ You are content the court shall amend matter of form, alter- 
ing no matter of substance without your privity, in those bills 
you have found.”’ 


The grand jury signify their assent and return to their 
business again—viz., to examine other bills. ) 

Then the court proceeds to arraign such prisoners as are 
indicted, in the manner following: 

The clerk of the peace says, ‘“‘ A. B., hold up your hand: 
you stand indicted by the name of A. B., late of , for 
that you,” so reads the indictment through, and then asks the 
prisoner ‘‘ Are you guilty or not guilty?’ If he says “not 
guilty,” then the clerk of the peace enquires if he be ready 
for his trial. 


The clerk of the peace then proceeds to call the petit jury, 
thus : 


* You good men that are impannelled to try the issue joined 


(a) By the late statute 20 V., ¢. 4, the grand jury may swear the 
witnesses themselves. 
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between our sovereign lady the Queen and the prisoner at the 
bar, answer to your names, upon pain and peril that shall fall 
thereon.”’ 


When the jurors have appeared, then the clerk of the 


peace calls to the bar the prisoners that are to be tried by 


the jury, and says thus : 

‘‘These good men that you shall now hear called are those 
that are to pass between our sovereign lady the Queen and you, 
if therefore you [or any of you] will challenge them, or any 
of them, you must challenge them as they come to the book to 
be sworn, before they are sworn, and you shall be heard.”’ 

Then the clerk of the peace calls the jury to be sworn, in 
cases of felony, one by one, thus: 

*“ You shall well and truly try and true deliverance make 
between our sovereign lady the Queen and the prisoner at the 
bar, whom you shall have in charge, and a true verdict give 
according to the evidence. So help you God.” 

But in cases of misdemeanor, the jury may be sworn three 
at one time, thus: | 

«¢ You shall well and truly try the issue joined between our 
sovereign lady the Queen and the defendant, and a true verdict 
give according to the evidence. So help you God.”’ F 


The clerk of the peace then calls over the jury, and says, 
‘Gentlemen, answer to your names and say ‘sworn,’ if you 
are sworn.” 

The prisoner being at the bar, the clerk of the peace then 
proceeds to read the indictment, thus : 

«A, B. stands indicted by the name of A. B.”’ &c., reading the 
whole of the indictment as he did upon the arraignment, then 
says, ‘upon this indictment the defendant (or the prisoner at 
the bar, as the case may be) hath been arraigned, and upon his 
arraignment hath pleaded not guilty, your duty therefore is to 
inquire whether he be guilty or not guilty, and to hearken to 
the evidence.” 


And then the court proceeds to examine the witnesses 


upon oath, as well for the Queen as for the prisoner. 


Oath of Witnesses. 


«The evidence you shall give to the court and jury sworn, 
between our sovereign lady the Queen and the defendant 
(or the prisoner at the bar, as the case may be), shall be the 
truth, the whole truth, and nothing but the truth. So help you 
God.”’ 

Upon the evidence being closed for the prosecution, the 
prisoner’s counsel, in cases of felony as well as misdemeanor, 


may address the jury and call witnesses. If the prisoner 
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have no counsel, he should be asked by the chairman if he 
have any thing to say in his defence, or any questions to ask. 
Upon the case being closed, the chairman sums up the 
evidence to the jury, commenting upon it as he proceeds, 
shewing the consistency or inconsistency of any part of it, 
and the bearing it has upon the guilt or innocence of the 
prisoner. ‘The chairman then desires the jury to retire and 
consider their verdict. Upon the jury retiring to consider 
their verdict, the following oath is administered to the bailiff: 


‘You swear you will keep every person of this jury together 
in some private and convenient place, without meat, drink, 
lodging or fire (candle excepted); you shall not suffer any 
person to speak ta them or any of them, neither shall you speak 
to them yourself, unless it be to ask them whether they are 
agreed upon their verdict, without leave of the court. So help 
you God.”’ 


When the jury return, their names are called over by the 
clerk of the peace, who says, ‘‘ Gentlemen, are you agreed 
on your verdict ‘—how say you, is the defendant (or pri- 
soner, as the case may be) guilty or not guilty ?” 

The verdict is then endorsed by the clerk of the peace, on 
the indictment, and signed by the chairman, which being 
done, the former addressing the jury, says, ‘‘ Gentlemen, 
hearken to the verdict as the court records it. You find 
the defendant (or prisoner) guilty,” (or not guilty, according 
to the verdict.) | 

Should the defendant, however, upon being arraigned, be 
permitted to traverse to the next sessions, he may be admit- 
ted to bail, as follows: 


«A. B. (principal) you acknowledge to owe to our sovereign 
lady the Queen the sum of (£ , whatever sum the court 
may approve), and you, C. D. and E. F. (sureties) severally 
acknowledge to owe to our said lady the Queen the respective 
sums of (£ ) and (£ ), to be respectively levied of your 
goods and chattels, lands and tenements, to her Majesty’s use, 
by way of recognizance, upon condition that you (A. B.) shall 
appear at the next general quarter sessions of the peace, to be 
holden for this county, to try your traverse upon this indict- 
ment, to which you, have now pleaded not guilty, and not 
depart the court without leave of the court. How say you, A. 
B., C. D. and E. F., are you content ?”’ 


{f a juror be taken ill during a trial, another juror may, 
(with the consent of the prisoner), be sworn and added to the 
other eleven, and the evidence re-delivered to the jury.— 
Joyce's case cor. Lord Keeper, Leach, 621, n. But even 
without the consent of the prisoner, the court may, under 
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such circumstances, discharge the jury and charge a fresh 
Jury with the prisoner. But the prisoner must be again 
allowed his challenge to each of the eleven former jurymen. 
—.v. Hdwards, 4 Taunt. 309. 


Trial of a Traverse. 


The proceedings upon a traverse are the same as in an 
original trial, except that the defendant is not arraigned nor 
called upon to plead, this having been already done at the 
former sessions. 

The jury are to be sworn and indictment read as before 
directed. 


Oath of a Jury on a Traverse. 


«You shall well and truly try the issue of this traverse 
between our sovereign lady the Queen and the defendant, and 
a true verdict give according to the evidence. So help you 


God.”’ 
Oath of Witnesses on a Traverse. 


«The evidence you shall give to the court and jury sworn, 
touching the issue of this traverse, shall be the truth, the whole 
truth, and nothing but the truth. So help you God.” 


In discharging the defendant’s recognizance for default of 
the prosecutor appearing, (which ought not to be done till the 
close of the session), proclamation is made thus: 


“ Oyez! Oyez! Oyez! If any can say ought why the de- 
fendant, (naming him) should any longer be bound, let them 
come forth and they shall be heard, otherwise the court does 
discharge him, paying his fees.” 

The court cannot commit for non-payment of fees: for if 
there is right, there is aremedy; and zndebitatus assumpstt, 
will lie if the fee is certain, if uncertain, guantwm meruit.— 
LL. Ray, T08. 

When there are no more bills to be laid before the grand 
jury, and they have finished all other business before them, 
it is usual for the court to inform them that there is no 
other business to come before them, and that they are there- 
fore discharged. 

The court having disposed of the business, then adjourn. 

The clerk of the peace, during the sitting of the court, enters 
a minute of all proceedings, commencing with the day of the 
session, and before whom the same is held, inserting the 
names of the grand jurors and petit jurors, and every other 
minute particular attending the proceedings throughout. 
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Precept to Summon the Session. [Burn.] 


County of J.P. and K. P. esquires, justices of our sove- 
to wit. } reion lady the Queen, assigned to keep the 
peace in the county aforesaid, and also to hear and determine 
divers felonies, trespasses and other misdemeanors committed 
in the said county ; to the sheriff of the county of , greet- 
ing; On the part of our sovereign lady the Queen, we com- 
mand you, that you omit not by reason of any liberty within 
your county, but that you cause to come before us and other 
our fellow justices assigned to keep the peace in the said 
county, and also to hear and determine divers felonies, tres- 
passes and other misdemeanors, in the said county committed, 
on the day of , now next ensuing, at the hour of 
ten in the forenoon of the same day, at in the said county, 
good and lawful men, of the body of your county, 
then and there to enquire, present, do and perform, all and 
singular such things, which on the behalf of our sovereign lady 
the Queen, shall be enjoined on them; also, that you make 
known to all coroners, keepers of gaols and houses of correc- 
tion, high constables. and bailiffs of liberties within the county 
aforesaid, that they be then and there, to do and fulfil such things 
which by reason of their offices, shall be to be done: moreover, , 
that you cause to be proclaimed through the said county, in 
proper places, the aforesaid sessions of the peace, to be holden 
at the day and place aforesaid; and do you be then there, to 
do and execute those things which belong to your office; and 
have you, then there, as well the names of jurors, coroners, 
keepers of gaols and of houses of correction, high constables 
and bailiffs aforesaid, as also this precept. 
Given under our hands and seals, at in the county afore- 
said, the day oid. 110 the year of the reign of , &e.: 


The Style of the Sessions. [Burn. | 


County of ,) The general quarter sessions of the peace, 
to wit. holden at , in and for the said county, 
on the day , in the year of the reign of our sove- 


reien lady Victoria, of Great Britain and Ireland, Queen, de- 
fender of the faith, and so forth, before J. P. and K. P. esquires, 
and others, justices of our said sovereign lady the Queen as- 
signed to keep the peace in the said county, and also to hear 
and determine divers felonies, trespasses and other misdemea- 
nors in the said county committed, and so forth. 


Subpena to give Hvidence. 


Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, defender of the faith; to A. 
B., C. D., &c., greeting ; We command you, and every of you, 
that all business being laid aside, and all excuses ceasing, you 
do in your proper persons appear before our justices assigned 
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to keep our peace in the eounty of — , and also to hear and 
determine divers felonies, trespasses and other misdemeanors, 
in our said county committed, at the general quarter sessions 
of the peace to be holden at , in and for the said county, on 
the day of now next ensuing, at the hour of 
o’clock in the forenoon of the same day, to testify the truth, 
and give evidence before the grand inquést as well as the 
court, touching a bill of indictment to be preferred against A. 
O. in a case of larceny, [trespass and assanlt, or any other cog- 
nizable offence,] and this you, and every of you, are in no wise 
to omit, under the penalty of pounds for you and every of 
you. Witness, J. P., esquire, the day of ¥ 


A Subpena Ticket for a Witness. 


Mr. A. W. By virtue of a writ of subpena to you and others 
directed and herewith shewn unto you, you are required per- 
sonally to be and appear at the next general quarter sessions 
of the peace to be holden at ,in and for the county of ’ 
to testify the truth, and give evidence before the grand inquest 
as well as the court, touching a bill of indictment to be pre- 
ferred against A. O. in a case of larceny, [trespass and assault, 
&ce., as the case may be,| and herein you are not to fail, upon 
pain of pounds. Dated the day of ,in the year of 
our Lord 


SHERIFF. 


The sheriff is an officer of very great antiquity, his name 
being derived from the Saxon word scirgerefa, signifying the 
reeve barliff, or officer of the shire. He is called in Latin 
vice-comes, as being the deputy of the earl or comes, to whom 
the custody of the shires in England is said to have been 
committed at the first division of the kingdom into counties : 
but, though the sheriff be called vice-comes, yet he is entirely 
independent of the earl; the king, by his letters patent, 
committing custodium comitatus to the sheriff, and to him 
alone.—I1 Bl. Com. 839; 5 Burn. 230. 

In this province, the sheriff is appointed by letters patent 
under the great seal, and holds his office during pleasure. 

In his ministerial capacity the sheriff is bound to execute 
all process issuing from the king’s courts of justice. In 
the sommencement of civil causes he is to serve the writ, 
to arrest, and to take bail: when the cause comes on for 
trial he must summon and return the jury; when it is 
determined, he must see the judgment of the court car- 
ried into execution. In criminal matters he also arrests 
and imprisons; he returns the jury; he has the custody of 
the delinquent ; and he is bound to execute the sentence of 
the court, even if it extend to death itself; and it is no ex- 
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cuse to the sheriff to return that he could not execute any 
process because of resistance, for he may take with him in 
every case of need the power of the county, to enforce obedi- 
ence to the king’s writs or other process of law.—13 Hd. I. 
stat. 1, ¢c. 39. He isalso compelled to execute the warrant of 
a justice of the peace, if upon any extraordinary occasion it 
should be directed to himn—though magistrates’ warrants are, 
in practice, usually directed to constables, and other inferior 
officers ; but he need not go in person to execute, but may 
authorise another to do so.—2 Haw. c. 13,§ 29. He is also 
bound to attend the sessions of the peace, there to return his 
precepts ; to take charge of the prisoners; to receive fines 
for the king, and the like.—2 Haw. c. 8,§ 45. And for 
any default in executing the writs or precepts of the sessions 
he is punishable by the justices in sessions as for a contempt. 
LEI CMD. 5 2. 

The sheriff has also the keeping of the gaols, and is answer- 
able for all escapes suffered by the gaolers, to the king, if it 
bea criminal matter ; or, in a civil cause, to the party injured ; 
and by provincial statute *82 Geo, ILL., c. 8, he has the ap- 
pointment and removal of the gaoler. 

As the King’s bailiff, it is the business of the sheriff to 
preserve the rights of the king within his bailwick.—/ortes- 
cue, c. 24. He must seize to the king’s use, all lands 
devolved to the crown by attainder or escheat.—1 Bl. Com. 
344. 

By 3 G. I., c. 15,§ 17, a sheriff guilty of extortion forfeits, 
to the party grieved, treble damages, and double the sum ex- 
torted, and also £200. 

When a new sheriff is appoimted and sworn, his predeces- 
sor (or in case of his decease, his under sheriff) sets over by 
indenture all the prisoners severally by their names, together 
with all the writs, wherein must be comprehended all the 
actions which the old sheriff had against every prisoner ; 
and till the delivery of the prisoners to the new sheriff 
they remain in custody of the old sheriff.— Wood, Inst. 6,1, 
COMA 

*By the 3 W.IV., ¢. 8, entitled, “An Act to make certain 
regulations relating to the office of sheriff in this province, 
and to require the several sheriffs of this province, to give 
security for the due fulfilment of the duties of their office,” it 
is enacted by $1, that the sheriff of each district shall enter 
into a bond to his Majesty, in the penal sum of £1000, to- 
gether with two sureties to be approved by the inspector- 
general of public accounts, in £500 each, for the payment 
of all moneys due to the crown; which bond shall be in the 
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form given in schedule A. or in words to the like effect. § 2. 
The sheriff of every district shall provide two or four suffi- 
cient sureties, who, with himself, shall enter into a covenant: 
under seal, joint and several, according to the form in sche- 
dule B., or in words to the same effect ; which covenant shall 
be available to, and may be sued upon by, any person suffer- 
ing damages by the default of any such sheriff. § 8. Such 
sureties shall be approved of by the justices in sessions, and 
a certificate thereof given by the chairman. § 4. The bond 
to his Majesty shall be deposited with the inspector-general, 
and the covenant shall be made in duplicate, one of which 
shall be deposited with the secretary of the province, and the 
other filed with the clerk of the peace. § 5. Any person 
may examine such covenant, and have a copy, on payment of 
1s. 3d. for the examination, and 5s. for the copy to the clerk 
of the peace. § 6. (a) That such bond and the covenant shall 
be renewed every four years, either with the same or other 
sufficient sureties, to be certified as aforesaid. § 7. When- 
ever the office of sheriff shall become vacant, his successor 
shall not be appointed until he has first filed the requisite 
covenant and bond, with sureties. § 8. And no person shall 
be appointed sheriff who shall not be possessed of real estate 
in this province of the actual value of £750 above incum- 
brances ; and shall, before he receives his commission, file an 
affidavit of the fact, in the office of the secretary, to be sworn 
before the chairman of the quarter sessions. § 9. In cases 
of death, absence from the province, or insolvency of any 
surety, new securities shall be given. § 10. The sureties, 
apprehensive of the solvency of their principal, may notify 
the same to the Lieutenant-Governor by affidavit to that effect, 
sworn before a commissioner of the King’s Bench, and there- 
upon the sheriff shall be notified by the secretary to furnish 
new security, or on affidavit deny that he is insolvent, or 
worth less than £750 over and above all incumbrances ; and 
if such requisition be not complied with within one month 
after the sitting of the then quarter sessions of the district, 
he shall be removed from office. § 11. When any new sure- 
ties shall be given, the former sureties shall not be discharged 
from any defaults previous thereto. § 12. Actions brought 
on the sheriff’s covenant, shall not bar other actions on the 
same covenant for other'causes. § 13. Any surety, havin 

paid the full amount for which he became liable, shall be 
thereby discharged ; and the sheriff shall, within four months, 
give new securities. § 14. If the damages recovered and 


(a) The 6th and 19th clauses of this act have been repealed by the 
4&5 V., ¢. 91 


96 
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paid by any surety is not equal to the amount for which he is 
bound, judgment may be obtained against him for any residue. 
$15. Upon proof by affidavit, or otherwise, to the general 
quarter sessions, that any security has been discharged, or 
is insolvent, it shall be lawful for the sessions to notify the 
sheriff thereof, and such sheriff shall renew the covenant 
within four months after such notice. § 16. Executions 
against the sheriff and his sureties shall be first levied 
upon the sheriff. § 17. The sheriff shall be lable to 
pay the costs of all rules upon him, unless the court shall 
order otherwise ; but in vexatious applications the court may 
award costs to the sheriff. § 18. The sheriff shall not be 
entitled to any fees on any writ placed in his hands fifteen 
days before the return day, if he does not return the same 
to the attorney within four days after such return, or enclose 
the same by post within that time, to such attorney. § 19. (a) 
Any sheriff neglecting to give the required security shall be 
removed from office. § 20. The covenants to be entered into 
by the sheriffs of the several districts, shall specify the 
following sums, as the extent thereof, viz. :—sheriffs of the 
Home district, district of Niagara, district of Gore, district 
of London, district of Newcastle, Midland district, district 
ef Johnstown, Eastern district, in the sum of £1000 each, 
and two sureties in £500 each, or four sureties in £2590 each ; 
and the sheriff of the Western district, district of Bathurst, 
district of Ottawa, in the sum of £500 each, and two sureties 
into £250 each, or four suretics in £125 each; and that the 
sheriff of any new district hereafter to be formed, shall give 
security, himself in £1000, and two sureties in £500 each, 
or four securities in £250 each. § 21. The sureties entering 
into any such covenant shall be held hable for any omission 
or default of the sheriff, in not paying over moneys received 
by him ; and for damages sustained by the parties to any 
legal proceeding, in consequence of wilful or negligent miscon- 
duct in office, the sheriff shall be joined in any action against 
the sureties. § 22. Notwithstanding any forfeiture of office, 
the sheriff shall be continued in office until the appointment 
of his successor, subject to his prior abilities. § 23. Upon 
the death of any sheriff, the deputy sheriff shall continue 
to execute the oflice in his name until the appointment of a 
successor ; and such deputy sheriff shall be held responsible, 
as the sheriff deceased would have been; and the deceased 
sheriff's sureties shall also stand as a security for such 
under-sheriff. 
See also ‘ Public Officers.” 


(a) See note (a) page 761. 


SHevitl. 763 


SCHEDULE A. 


form of Bond to the Queen. 


Know all men by these presents, that we, A. B. sheriff of the 
county of , C. D. of , in the county of , esquire, 
and E. F. of , In the county of , are held and firmly 
bound to our sovereign lady the Queen, her heirs and succes- 
‘sors, in the several sums following, that is to say: A. B. in 
the sum of one thousand pounds; the said C. D. in the 
sum of five hundred pounds; and the said E. F. in the sum 
of five hundred pounds; to be paid to our sovereign lady the 
Queen, her heirs and successors, for which payments to be well 
and truly made, we bind ourselves severally and respectively, 
and each of us, our heirs, executors and administrators, firmly 
by these presents, sealed with our seals, and dated this : 
day of , in the year of our Lord : 

The condition of this obligation is such, that if the above 
bounden A. B., his executors, or administrators, shall well and 
faithfully account for,and pay over to her Majesty’s receiver 
general of this province, or to such person as may be authorised 
to receive the same, all such sum and sums of money as he 
shall receive as such sheriff as aforesaid, for our said lady the 
Queen, her heirs or successors, from the date of this obligation 
until the day of , in the year of our Lord 
(four years), then this obligation to be void, otherwise to 
remain in full force and virtue. 

[L.8.] 
[L.8.] 
[L.S.] 


Signed, sealed, and delivered in in the presence of 
ScHepuLe B. 


Form of Covenant. 


Know all men by these presents, that we, A. B., sheriff of 
the county of PAX DD. of , 1n the county of 
,and E. F. of , in the county of , (when four 
suretiés are given, the names of the other two to be inserted 
in like manner), do hereby jointly and severally, for ourselves, 
and for each of our heirs, executors and administrators, covenant 
and promise, that A. B. as sheriff of the said county shall 
well and duly pay over to the person or persons entitled to the 
same, all such moneys as he shall receive by virtue of his said 
office of sheriff, from the date of this covenant to the expiration 
of four years thence next ensuing, and that he nor his deputy 
shall, within that period, wilfully misconduct himself in his said 
office, to the damage of any person being a party in any legal 
proceeding , nevertheless, it is hereby declared, that no greater 
sum shall be recovered under this covenant, against the several 
parties thereto, then as follows, that is to say: - 
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Against the said A. B., in the whole 
Against the said C. D : 

Against the. said E. F : 

(if other sureties, add them in like manner). 

In witness whereof, we have to these presents set our hands 


and seals, this day of , In the year of our Lord 
[L. 8.] [L. S.] 
L. S.J es 
Signed, sealed and delivered, in the presence of 
SHIPS. 


By the 4 & 5 'V., c. 26, § 7, whosoever shall unlawfully 
and maliciously set fire to, cast away or in anywise destroy 
any ship or vessel, either with intent to murder any person, 
or whereby the life of any person shall be endangered, 
shall be guilty of felony, and being convicted thereof shall 
suffer death. § 8. Whosoever shall unlawfully exhibit any 
false light or signal, with intent to bring any ship or vessel 
into danger, or shall unlawfully and maliciously do any thing - 
to the immediate loss or destruction of any ship or vessel in 
distress, shall be guilty of felony, and being convicted thereof 
shall suffer death. § 9. Whosoever shall unlawfully and 
maliciously set fire to, or in anywise destroy any ship or 
vessel, whether the same be completed or in an unfinished 
state ; or shall unlawfully and maliciously set fire to, cast 
away, or in anywise destroy any ship or vessel, with intent 
thereby to prejudice any owner or part owner of such ship 
or vessel, or of any goods on board the same, or any person 
that hath underwritten or shall underwrite any policy of 
insurance upon such ship or vessel, or on the freight thereof, 
or on any goods on board the same, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion 
of the court, to be imprisoned at hard labour in the provin- 
cial penitentiary for the term of his natural life, or for any 
other term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term not 
exceeding two years. 

By the 10 and 11 V., c. 4, § 6, any attempt to damage or 
destroy any vessel by explosive substance is made felony, 
and punishable by imprisonment in the provincial peniten- 
tiary for not more than seven, nor less than three years; 
or in the common gaol for not exceeding two years. 


See also ‘““Steam-Vessels.— Vessels.— Wreck.” 
SHOP-KEEPERS. 
See ‘ Spirituous Liquors.” 
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SOLDIERS. 


By statute 2 & 3 Anne, intituled, “An Act for punishing 
mutiny, desertion, and false musters, and for better payment 
of the army, and their quarters,” &c., it is enacted, that if 
any officer or soldier in her Majesty’s army shall, either 
upon land, out of England, or upon sea, hold correspondence 
with any rebel or enemy of her Majesty, or give them ad- 
vice or intelligence, either by letters, messages, signs or 
tokens, or any manner of way whatsoever, or shall treat with 
such rebels or enemies, or enter into any condition with 
them, without her Majesty’s license, or license of the general, 
lieutenant-general or chief commander, then every such 
person so offending shall be deemed and adjudged to be 
guilty of high treason, and suffer such pains and penalties 
as in case of high treason. 

*By 5 W. IV., c. 3, intituled’ “An Act to reduce the 
number of cases in which capital punishment may be 
inflicted,”’ &c. it is enacted by § 14, that nothing in this act 
shall affect any of the provisions of the 2 & 38 Anne. 

See also “‘Deserters” 


SPIRITUOUS LIQUORS. 


By 16 V., c. 184, (repealing all former statutes for selling 
spirituous liquors by license) it is enacted by § 2, that the 
municipal council of any township, incorporated village, or 
town, or city in Upper Canada shall have full power and 
authority to make by-laws for all or any of the purposes 
following, viz.: (amongst others). 

§ 2. For regulating and governing all shopkeepers, store- 
keepers and others selling wine, brandy, or other spirituous 
liquors, ale or beer, by retail in places other than houses or 
places of public entertainment, and for requiring any such 
person to take out a license from any municipal officer to be 
designated in such by-law before it shall be lawful for him 
to sell any wine, brandy, or other spirituous liquor, ale or 
beer, as aforesaid, within such municipality, and for fixing 
the sum which shall be payable for each such license, and 
the time during which it shall be in force, or for limzteng the 
number of persons to whom, and the houses or places for 
which such licenses shall be granted within the municipality, 
or for preventing absolutely the sale of wine or brandy, or 
other spirituous liquors, ale or beer, or any of them by retail 
within the municipality, and for making such further enact- 
ments as may be deemed necessary for giving full effect to 
any such by-law; and for imposing penalties for the contra- 
vention thereof: provided always that the selling of any 
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wine, brandy or other spirituous liquors, ale or beer, in the 
original packages in which the same were received from the 
importer or manufacturer, and not containing less than five 
gallons or one dozen bottles shall not be held to be a selling 
by retail within the meaning of this act. 

§ 4. That any by-law made under the authority of this 
act may be repealed, altered or amended by the municipal 
council by which it shall have been made; saving always 
that no person shall be required to take out a new license 
for any purpose during the time for which a license shall 
have been granted to him for the same purpose, or to pay 
any additionul sum upon such license during such time; no 
penalty to be imposed by any by-law to be made under the 
authority of this act, shall exceed the amount to which mu- 
nicipal councils may impose penalties under the Municipal 
Corporations Acts of Upper Canada; and the penalties im- 
posed by by-laws under this act shall be recoverable and 
applicable in the manner provided by the said acts, with 
regard to penalties imposed by by-laws under the authority 
thereof: all sums of money levied under by-laws made under 
this act shall form part of the general funds of the munici- 
pality in which they shall be levied, and they shall be levied 
and collected by such municipal officers as shall be appointed 
for the purpose: provided always, that no by-law made 
under the authority of this act, which shall be intended abso- 
lutely to prevent the sale of wine, brandy or other spirituous 
liquor, ale or beer, within any municipality at any place 
other than a house of public entertainment, or shall require 
the payment of a greater sum than ten pounds per annum for 
any license to sell the same, or to exercise any other calling 
or to do any other thing for which a license may be required 
under this act, nor any by-law to be made after the passing 
of this act under the authority of the 13 & 14 V., c. 65, 
shall have force or ‘effect unless before the final passing 
thereof, it shall have been adopted and approved by a ma- 
jority of the qualified municipal electors of the municipality, 
(to be ascertained in such manner as shall be determined by 
a by-law to be previously passed for that purpose,) after pub- 
lic notice, containing a copy of the proposed by-law, shall 
have been inserted at least fowr times in each newspaper 
printed within the limits of the municipality, or if none be 
printed therein, then in some one or more newspaper or 
newspapers printed in the city or town nearest to such mu- 
nicipality and circulated therein, and also posted up in at 
least four of the most public places in such municipality. 

Hor the recovery of penalties see title “By-laws.” 
See also “ Inns and Innkeepers.” 
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STANDARD MEASURE. 


*By 4G. IV., c. 16, § 1, the *32 G. IIL, c. 3, is renealed. 
§ 2. An appropriation of £75 sterling is made for obtaining 
a complete set of weights and measures according to the 
standard in England; the same to remain in charge of the 
provincial secretary ; § 3, who shall furnish each district with 
a true standard of durable materials, when requested, and at 
the cost of the district. 

By 16 V., c. 195, § 2, it is enacted, that after the passing of 
this act the following rates shall be the standard weight, 
which in all cases shall be allowed to be equal to the Win- 
chester bushel, viz. :— 


WiOAL cities rictere shia act tinia, Thre Sixty pounds. 
SUA CTD altho Kio ate tin a 'sts Fifty-six pounds. 
BMY sn sila Dials gaa ete Mi pas oe Fifty-six pounds. 
Te eee 6 ae alee slaees ge 6s § Sixty pounds, 

| bay? ip aleeabalere ry be bye tila yt i Forty-eight pounds. 
SALES ears cate ee ys ne ie te oe Thirty-four pounds. 
SCANS Ce Cre er ae eek ee Fe" Sixty pounds. 
GOVEL SEEM. Se Pak Sixty pounds. 

Muck wite ately + AM aoe Forty-eight pounds. 
Timothy seedsy in all UN Iain ate Forty-eight pounds. 


Provided always, that the effect of any contract made 
before the passing of this act, shall not be varied by any- 
thing herein contained. § 2. Upon any sale or delivery of any 
description of grain or pulse, in this act mentioned, which shall 
be hereafter made, and in every contract for the sale and de- 
livery of any such grain, pulse or seeds, the bushel, shall be ta- 
ken and intended to mean the weight of a bushel, as regulated 
by this act, and not a bushel in measure, or according to 
any greater or less weight, unless the contrary shall be 
agreed upcn by the parties. 

See also “ Weights and Measures 


STATUTE LABOUR. 


By 12 V., ¢. 81, § 51, township municipalitics are empow- 
ered to make by-laws to enable landholders to compound for 
statute labour for any term not exceeding five years, at any 
rate not exceeding [ five shillings by the late statute 20 V., 
c. 6] for each day’s labour; and for enforcing the perform- 
ance of statute or road labour, or payment of commutation 
money therefor; and for imposing and collecting penalties 
and fines not exceeding in any case £0 currency, and rea- 
sonable punishment by imprisonment, not exceeding twenty 
days for the breach of any such by-laws. § 219. All acts 


9? 
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and parts of acts and provisions of law of the parliament ot 
this province, or of the late province of Upper Canada; and 
all acts, by-laws, rules and regulations thereupon passed by 
any township meeting, district council, board of police, town 
or city council in Upper Canada, in force in Upper Canada 
immediately before the time when this act shall come into 
force (Ist January, 1850), in so far as the same may be in- 
consistent with or contradictory to the provisions of this act, 
or which may make any provisions in any manner provided 
for by this act, other than such as is hereby made in such 
matter, shall be and they are hereby repealed. 

By the General Assessment Act, 16 V., ¢. 182, § 35, 
every male inhabitant of any city, incorporated town or vil- 
lage, of the age of 21, and under 60, not otherwise assessed 
or exempted by law, or if assessed, his taxes do not amount 
to ten shillings currency, shall, instead of statute labour, be 
taxed yearly ten shillings, to be levied and collected as other 
local taxes. And no such person shall be exempt from the 
tax herein made by reason of his producing a certificate that 
he has performed statute labour elsewhere, unless he was 
actually domiciled out of the limits of the city, town or vil- 
lage at the time he so performed statute labour. § 86. And 
every male inhabitant of any township between the ages 
aforesaid, shall be liable to two days’ statute labour on the 
roads and highways in such township; and every party on 
the assessment roll shall, if the property be assessed 


Atsotmore thant£La0}. 2 nates avis beliableto 2days’ labour, 
Atmore than... 50, but not more than £100 to 3 do. 
At more than... 100, but not morethan 150 to 4 do. 
At more than... 150, but not more than 200 to 5 do. 
At more than... 200, but not more than 300 to 6 do. 
At more than... 300, but not more than 400 to 7 do. 
At more than... 400, but not more than 500 to 8 de. 
At more than... 500, but not more than 600 to 9 do. 
At more than... 600, but not more than S800 to10 do. 


At more than... 800, but not more than 1000 to 12 do. 


And for every £200 above £1000, one day; unless the mu- 
nicipality of such township shall direct by by-law a sum of 
money to be paid in commutation of such labour: provided, 
that the municipality may by by-law reduce or increase the 
number of days’ labour at their discretion. § 87. If the 
collector shall not be able to collect such tax, he shall levy 
the same by distress and sale of the goods and chattels of 
the party in default as other taxes, and if there be no dis- 
tress sufficient to satisfy the sum due, it shall be lawful for 
the head of any such municipality, or any justice of the 
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peace of the locality, upon complaint that such party ap- 
pears upon the collector’s roll to be rated for such sum, that 
the same has been duly demanded and the party has neg- 
lected to pay the same, and that no sufficient distress can be 
found, to issue a warrant under his hand and seal and to 
commit the party to the common gaol of the county for any 
time not exceeding s¢x days, unless the amount and costs be 
sooner paid.. § 38. Non-residents’ statute labour to be com- 
muted at 2s. 6d. per diem (a) and collected as other taxes, 


STEAM VESSELS. 


By 20 V., c. 84, § 1, inspectors appointed under the 14 
& 15 V., c. 126, or under this act, are required to examine 
and see that suitable and safe provisions are made throughout 
such vessels to guard against loss or danger from fire, and 
no certificate shall be granted if the provisions of this act 
are not complied with, or if any combustible material shall 
be placed at less than 18 inches distant from such heated 
metal or other substance likely to cause ignition, unless a 
column of air or water intervenes sufficient at all times to 
prevent ignition, and when wood is so exposed to ignition, 
as an additional preventive it shall be shielded by some 
incombustible material, so as to leave the air to circulate 
freely between such material and the wood. § 2. Every 
steam vessel carrying passengers shall have not less than 3 
double acting forcing pumps to be kept in order and ready 
at all times for immediate use. §3. Inspectors may examine 
the boilers of every steamer whenever they see fit (and once 
a year at the least) and subject the same to hydrostatic test, 
the pressure not to exceed 150 pounds to the square inch ; 
the owner providing the apparatus. § 4. Rules to be 
observing in testing boilers; no safety valve to be loaded be- 
yond the pressure allowed by certificate. § 5. The foregoing 
sections to come into force on the Ist April, 1858. §6. In- 
spector may examine steamer, and if he considers such vessel 
unsafe he shall report to the Governor, who may by order 
direct that such vessel shall not be used until so permitted 
by the inspector, and any vessel run contrary thereto shall 
be liable to forfeiture and seizure by the collector of customs. 
§ 7. Inspectors may ask all proper questions of the steamer’s 
owners, officers or engineers, or other persons in charge con- 
cerning the same, or any accident that may have happened ; 
any such person refusing to answer, or answering falsely, or 
preventing inspection or obstructing the inspector shall be 
subject to a penalty of £10, recoverable before any justice. 


(a) But may be increased to 5s. under said statute 20 V., c. 6. 
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§ 8. Inspectors are to see that the safety valves are sufficient 
and in good working order. § 9. Steam-guages to be open 
to the view of all the passengers, and constructed as the 
inspector shall direct. § 10. The master to report within 
48 hours after any defect or injury to the boiler or machinery, 
to one of the inspectors, under the penalty of £50 for every 
case of omission. 

See also title ‘““Razlways,”’ and the statute therein referred 
to, 18 V., ec. 92, which contains provisions against stealing 
and forging tickets, or orders for any free passage on railways, 
steam or other vessels. 


STILLS. 
See ** Distillers.”’ 


SUMMARY CONVICTION. 


The ‘‘ Petty Trespass Act,” *4 W.IV., c. 4, seems to be 
entirely superseded (although not expressly repealed) by the 
several statutes 4&5 V., cc. 25, 26, 27, which comprise 
upon an enlarged scale and in a more distinct form, the 
offences intended to be comprised in the *4 W.IYV., c. 4. 

The following is a brief summary of these statutes. Under 
the 4 § 8 V., ¢. 24, no penalties are imposed recoverable upon 
summary conviction. But §10 provides that in all cases of 
summary conviction, persons accused shall be admitted to 
make their full answer and defence, and to have all witnesses 
examined and cross-examined by counsel or attorney. 


Under the 4 § 5 V., ¢. 25. 


By this statute, § 23, having unlawful possession of wrecked 
property ; (a) § 24, or offering same for sale; § 30, stealing any 
dog, beast, or bird, not being the subject of larceny at com- 
mon law ; (6) § 31, stealing, cutting, breaking, rooting up, or 
otherwise destroying or damaging, with intent to steal any 
tree, sapling, or shrub, or any underwood; (c) § 32, or any live 
or dead fence, or any post, pale, or rail set up as a fence, 
or any stile or gate ; (d) § 34, stealing, damaging, or destroy- 
ing with intent to steal, any tree, sapling, shrub, bush, 
plant, root, fruit or vegetable production, in any garden, 
orchard, nursery ground, hot-house, green-house, or con- 
servatory, (¢) renders the offender or offenders liable to cer- 
tain penalties, to be enforced by summary prosecution. The 
following is a brief summary of these statutes: §55. Any per- 
son found committing any offence punishable by indictment, or 


(a) See title ‘‘Wreck.” (c) See title ‘* Trees.” 
(5) See title ‘‘Dogs.” (d) See title ‘ Fences.” 
(e) See title ‘* Vegetables.” 
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summary conviction under this act, may be immediately ap- 
prehended, without a warrant, by any peace officer, or by 
the owner of the property.on or with respect to which the 
offence shall be committed, or by the servant of any person 
authorised by such owner, and forthwith taken before some 
neighbouring justice, to be dealt with according to law. § 
06. The prosecution of any offence punishable on summary 
conviction under this act, shall be commenced within three 
calendar months after the commission of the offence, and not 
otherwise; and the evidence of the party aggrieved shall be 
admitted in proof of the offence. § 57. Offenders under this 
act, being charged on oath of a credible witness, to be sum- 
moned by any justice, and in default of appearance (upon 
proof of due service of summons by delivering the same to him 
personally, or by leaving same at his usual place of abode) 
such justice may determine the case ex parte, or issue his 
warrant for apprehending such person, and bringing him 
before himself or some other justice or justices; or the 
justice may, if he think, fit, issue such warrant without any 
previous summons (unless otherwise specially directed,) and 
the justice or justices before whom the party shall appear, or 
be brought, shall hear and determine the case. § 58. For- 
feitures to be paid to the owners of property stolen or injured 
(the value to be assessed by the convicting justices,) except 
where the party aggrieved shall have been examined as a 
witness, and in that case, or where the aggrieved party is 
unknown, such sum to be applied as a penalty: provided, 
that when several offenders are each adjudged to pay the 
amount, in every such case no further sum shall be paid to 
the party aggrieved than that which shall be forfeited by one 
of such offenders, and the residue shall be applied in the 
same manner as any penalty imposed by a justice of the 
peace is hereinbefore directed to be applied. § 59. If the 
amount («) with costs shall not be paid upon conviction, or 
within such period as shall be appointed, it shall be lawful for 
the convicting justice or justices (unless where otherwise 
specially directed), to commit the offender to the common 
gaol or house of correction, to be imprisoned only, or im- 
prisoned and kept at hard labour, according to the discretion 
of the justice or justices, for any term not exceeding two 
calendar months, where the amount with costs shall not ex- 
ceed £5, and for any term not exceeding s¢z calendar months, 
where the amount with costs shall exceed £5, and not exceed 


(a) The 14 &15V., 119, 24, authorises the amount being levied by distress, 
or to proceed by committal 
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£10, unless sooner paid. § 60. In case of a first con- 
viction, the justice may discharge the offender, upon his 
making such satisfaction to the party aggrieved for damages 
and costs, or either of them, as shall be ascertained by such 
justice or justices. § 61. The Governor empowered to par- 
don any person imprisoned under this act. § 62. Conviction 
and punishment under this act to be a bar to any other pro- 
ceedings. § 63. Form of conviction to beas follows :— 


‘«¢ Be it remembered, that on the day of in the 
year of our Lord | at in the district of (as the 
case may be) A. O. is convicted before me, J. P., one of her 
Majesty’s justices [or before us J. P. and 8.L., justices] of the 
peace of the said district, for that he, the said A. O. did (specify 
the offence and the time and place when and where the same was 
committed, as the case may be, and on a second conviction, state the 
first conviction) and I, the said J. P. [or, we, the said J. P. and 
S. L.] adjudge the said A. O. for his said offence to be im- 
prisoned in the or to be imprisoned in the and 
there kept at hard labour] for the space of [or, to forfeit and 
pay here state the penalty actually imposed, or state the 
penalty and also the value of the articles stolen, embezzled or taken, 
or the amount of the injury done, as the case may be] and (in any 
case where costs shall be awarded) also to pay the sum of 
for costs, and in default of immediate payment of the said sum 
for sums] to be imprisoned in the or to be imprisoned in 
the , and there kept to hard labour for the space of , 
unless the said sum [or sums] shall be sooner paid, [or, and I 
or we] order that the said sum [or sums] shall be paid by the 
said A. O. on or before the day of that the said 
sum of (1. e. the penalty only) shall be paid to me (or us, 
the convicting justice or justices) and that the sum of (i. e. the 
value of the articles stolen, or the amount of the tujury done) shall 
be paid to C. D. (the party aggrieved, unless he is unknown, or 
has been examined in proof of the offence, in which case state that 
jact, and dispose of the whole like the penalty as before) and (if the 
Justice or justices shall think proper to award the complainant his costs) 
I [or we] order that the said sum of for costs shall be paid 
to C. D. [the complainant.] Given under my hand and seal [or, 
our hands and seals] the day and year first above mentioned.’ 


§ 64. One justice may receive the original information, and 
issue the summons or warrant to appear before two or more 
justices ; and after examination upon oath, and adjudication 
by any such two justices, the subsequent proceedings respect- 
ing the penalty, fine, imprisonment, costs, or other matter 
relating to the offence, may be enforced by either of the said 
justices, or by any other justice of the same district, county, 
city, town, or place; and when the original complaint or 
information shall be made to any justice different from the 
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convicting justices, the form of conviction shall be made 
conformable. § 65. When the conviction (a) shall exceed 
£5, or the imprisonment one calendar month, or the con- 
viction shall take place before one justice only, the defen- 
dant may appeal to the next quarter sessions which shall 
be holden not less than twelve days after the day of con- 
viction, upon giving to the complainant a notice in writ- 
ing of such appeal, and of the cause and matter there- 
of, within three days after the conviction, and seven clear 
days before the sessions; and shall either remain in 
custody until the sessions, or enter into recognizance 
with two sufficient sureties, before a justice of the peace, con- 
ditioned to appear at the sessions, and try such appeal, and 
abide the judgment of the court thereupon, and pay such 
costs as shall be awarded by the court; and on such being 
given, and recognizance entered into, the justices shall 
liberate such person if in custody; and the sessions shall 
hear and determine such appeal, and make such order, with 
or without costs to either party, as to the court shall seem 
meet; and in case of the dismissal of the appeal, or affirmance 
of the conviction, the court shall adjudge the offender 
to be punished according to the conviction, and pay such 
costs, if any, as shall be awarded; and shall, if necessary, 
issue process to enforce such judgment. § 66. Hvery 
justice before whom conviction shall be had under this act, 
shall transmit such conviction to the next general quarter 
sessions, to be kept among the records; and upon any prose- 
cution for a subsequent offence, a copy of such conviction, 
certified by the proper officer of the court, or proved to be a 
true copy, shall be sufficient evidence to prove such former 
conviction. Prosecutions against any person acting under 
this act to be commenced within six calendar months, and 
notice in writing of such action, and of the cause thereof, 
to be given to the defendant one calendar month before 
commencement; defendant may plead the general issue, and 
give this act and special matter in evidence. Usual provi- 
sions as to costs. § 69. All fines, &c., imposed by this act 
to be current money of this province. § 70. All former acts 
repugnant to this act repealed. 


Under the statute 4 g 5 Vie., c. 26. 


By § 20 of this statute, maliciously destroying or damaging 
any tree, sapling or shrub, or any underwood, wheresoever 


(a) Thel3 & 14 V., c. 54, now gives the right to appeal in all cases. See 
title “Appeal” as to time, &e. 
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the same may be respectively growing, to the value of one 
shilling; (a) §21, or maliciously destroying, or damaging with 
intent to destroy, any plant, root, fruit or vegetable in any 
garden, Mc.; (b) § 22, or any cultivated root or plant used for 
the food of man or beast, or for medicine, or for distilling, 
or dyeing, &c.; (c) § 23, or maliciously throwing down, or 
destroying, Xc., any fence, or any wall, style or gate; (d) § 24, 
or wilfully or maliciously committing any damage, or injury, 
or spoil, to or upon any real or personal property whatsoever 
for which no previous remedy (e) is provided, also subjects the 
the offender to the particular penalties mentioned, upon 
summary conviction. § 25. Every punishment and for- 
feiture by this act imposed on any person maliciously 
committing any offence, whether punishable by indictment 
or upon summary conviction, shall equally apply and 
be enforced, whether the offence be committed from malice 
conceived against the owner of the property or otherwise. 
§ 28. Any person found committing any offence punishable 
by indictment or summary conviction, may be immediately 
apprehended, wethout a warrant, by any peace officer, or by 
the owner of the property injured, or his servant, or any 
person authorised by him, and forthwith taken before some 
neighboring justice, to be dealt with according to law. § 29. 
Prosecutions by summary conviction under this act to be 
commenced within three calendar months after the offence 
committed, and not otherwise ; and the evidence of the party 
aggrieved, shall be admitted in proof of the offence. § 30. 
Offenders charged on the oath of a credible witness to be 
summoned by any justice; and in default of appearance 
(upon proof of due service of summons, by personal delivery, 
or by leaving the same at the offender’s usual place of abode), 
such justice may determine the case ex parte, or issue his 
warrant for the apprehending such person and bringing him 
before himself or some other justice; or the justice may, if 
he think proper, issue such warrant without any previous 
summons (unless otherwise specially directed); and the jus- 
tice before whom the party shall appear or be brought shall 
hear and determine the case. § 31. Any person who shall 
aid, abet, counsel, or procure the commission of any offence 
punishable by summary conviction under this act, shall, on 
conviction before a justice of the peace, be liable for every 
such offence of aiding, Xc., to the same forfeiture and 
punishment as the principal offender. § 32. Forfeiture for 


(a) See title ‘‘ Trees.” (d) See title ‘‘ Fences.” 
(5) (c) See title “Gardens.” (e) See title ‘Malicious Injury.” 
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the amount of injury done (to be assessed by the convicting 
justice) to be paid to the party aggrieved if known, except 
where such party shall have been examined in proof of the 
offence ; and in that case, or where the party aggrieved is 
unknown, the same to be applied asa penalty; and every 
sum imposed as a penalty, whether in addition to such 
amount or otherwise, shall be paid to the convicting justice : 
provided, that where several offenders are each adjudged to 
pay the amount, in every such case no further sum shall be 
paid to the party aggrieved than that which shall be forfeited 
by one of such offenders, and the residue shall be applied in 
the same manner as any penalty is by law directed to be 
applied. § 33. If the amount, (a) with costs, shall not be 
paid upon conviction, or within such period as shall be ap- 
pointed, it shall be lawful for the convicting justice (unless 
where otherwise specially directed) to commit the offender to 
the common gaol or house of correction, to be imprisoned 
only, or imprisoned and kept at hard labour, according to 
the discretion of the justice, for any term not exceeding two 
calendar months, where the amount, with costs, shall not 
exceed £5; and for any term not exceeding four calendar 
months, where the amount, with costs, shall be more than £5, 
and not exceed £10; and for any term not exceeding s¢x 
calendar months, where the amount, with costs, shall exceed 
£10, unless sooner paid. § 34. In case of a first conviction, 
the justice may discharge the offender, upon his making such 
satisfaction to the party aggrieved, for damages. and costs, 
or either of them, as shall be ascertained by such justice. § 
35. The Governor empowered to pardon any person im- 
prisoned under this act. § 386. Conviction and punishment 
under this act to be a bar to any other proceedings. § 87. 
Form of conviction to be as follows: 


«Be it remembered that on the day of , in the year 
of our Lord , at ,in the district [or city, &. as 
the case may be] A. O. is convicted before me, J. P., one of 
her Majesty’s justices of the peace for the said district [or city, 
&c.]| for that he the said A. O. did (specify the offence, and the 
time and place when and where the same was committed, as the case 
may be) and I the said J. P. adjudge the said A. O. for his said 
offence, to be imprisoned in the (or to be imprisoned in 
the , and there kept to hard labour) for the space of , (07) 
I adjudge the said A. O. for his said offence to forfeit and pay 

(here state the penalty actuallg imposed, or state the penalty 
and also the amount of the injury done, as the case may be) and 


(a) The 14 &15V., ¢. 119, 3 4, authorises the amount being levied by 
distress, or to proceed by committal. 
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also to pay the sum of for costs, and in default of immediate 
payment of the said sums, to be imprisoned in the (or, to 
be imprisoned in the and there kept to hard labour) for 
the space of , unless the said sums shall be sooner paid ; 
(or, and I order that the said sums shall be paid by the said 
A. O. on or before the day of ) and I direct that the 
said sum of [v. e. the penalty only] shall be paid to me the 
convicting justice, and that the said sum of t. e. the sum 
for the amount of the injury done] shall be paid to C. D. [the 
party aggrieved, unless he is unknown, or has been examined in 
proof of the offence, in which case state that fact and dispose of the 
whole like a penulty as before]; and I order that the said sum of 
for costs, shall be paid to (the complainant), 

‘¢Given under my hand and seal the day and the year first 

above mentioned.”’ 


§ 88. Where the conviction (a) shall exceed £5, or the 
imprisonment one calendar month, or the conviction shall 
take place before one justice only, the defendant may appeal 
to the next general quarter sessions which shall be holden 
not less than twelve days after the day of conviction, upon 
giving to the complainant a notice in writing of such appeal, 
and of the cause and matter thereof, within three days after 
such conviction, and seven clear days at the least before the 
sessions, and shall either remain in custody until the sessions, 
or enter into a recognizance, with two sufficient sureties, 
before a justice conditioned personally to appear at the 
sessions and try such appeal, and abide the judgment of the 
court thereupon, and pay such costs as shall be awarded by the 
court; and on such being given, and recognizance entered 
into, the justice shall liberate such person if in custody: and 
the sessions shall hear and determine such appeal, and 
make such order, with or without costs to either party, 
as to the court shall seem meet; and in case of the 
dismissal of the appeal, or affirmance of the conviction, 
shall adjudge the offender to be punished according to 
the conviction, and pay such costs as shall be award- 
ed; and shall, if necessary, issue process to enforce such 
judgment. § 39. Every justice before whom any conviction 
shall be had under this act, shall transmit such conviction to 
the next general quarter sessions, to be kept among the 
records; and upon any prosecution for a subsequent offence, 
a copy of such conviction, certified by the proper officer of 
the court, or proved to be a true copy, shall be sufficient 
evidence to prove such former conviction. § 40. Prosecu- 


(a) The right to appeal is now general in all cases under the 13 & 14 V., 
c. 54.—See title “Appeal” as to time, &c. 
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tions against any person acting under this act to be commenced 
within six calendar months, and notice in writing of such 
action, and the cause thereof, to be given to the defendant 
one calendar month before commencement. Defendant may 
plead the general issue, and give this act and special matter 
in evidence. Usual provision as to costs. § 41. All fines 
imposed by this act to be current money of this province. 


Under the 4 ¢ 5 V., ¢. 27. 


By this statute, § 26, assaulting any seaman to prevent 
him from working at or exercising his lawful trade or business, 
or any person to hinder him from buying or selling grain in 
any market or other place, or any person having the care or 
charge of the same; (a) § 27, committing any common 
assault or battery on any person; (6) § 31, or disturbing 
religious worship, (¢) renders the offender or offenders liable 
to certain penalties on summary conviction. § 32. In de- 
fault of payment of any fine imposed under this act, together 
with the costs, within the period specified at the time of con- 
viction, the amount to be levied by distress, and in default of 
distress the offender may be committed to the common gaol 
for any term not exceeding one month, unless the fine and 
costs are sooner paid. § 33. The party convicted may 
appeal to the next general quarter sessions on giving to the 
other party notice in writing within three days (d) after such 
conviction, and seven days before the sessions, and remaining 
in custody, or entering into recognizance with two sufficient — 
sureties, before a justice of the peace, to appear and try such 
appeal and abide the judgment of the court. § 34. The 
court authorised to empanel a jury to try the matter: 
provided, that such court shall not in any case adjudge the 
payment of a fine exceeding £5, in addition to the costs, or 
to order imprisonment exceeding one month. §40. One 
justice of the peace may hear and determine offences punish- 
able by summary conviction under this act. § 41. Prosecu- 
tions to be commenced within three calendar months. § 42. 
Form of conviction. 


Be it remembered that on the day of in the year of 
our Lord ah in the county of (or riding, division, 
district, city, d&c., as the case may be,) A. O., is convicted 
before me (naming the justice,) one of her Majesty’s justices 


(a) See title ‘‘Assault,” page 59. 
b) See same title page 60. 
(c) See title ‘Public Worship.” 
(d) See title “‘Appeal,” as to the time, &c., under 13 & 14 V., ¢. 54. 
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of the peace for the said county, (or riding, &c.,) for that he the 
said A. O., did (specify the offence, and the time and place 
when and where the same was committed, as the case may be,) 
and I the said justice adjudge the said A. O., for his said offence, 
to be imprisoned in the (or to be imprisoned in the 

and there kept at hard labour) for the space of s (ord 
adjudge the said A. O. for his said offence to forfeit and pay the 
sum of ») (here state the amount of the fine imposed,) and also 
to pay the sum of for costs; and in default of immediate 
payment of the said sums, to be imprisoned in the for 
the space of unless the said sums shall be sooner paid; (or 
and I order that the said sums shall be paid by the said A. O. on 
or before the day of ») and I direct that the said 
sum of (i.c., the amount of the jine) shall be paid to 

of aforesaid, in which the said offence was committed, to 
be by him applied according to the directions of the statute in 
that case made and provided; (or as the case may be,) and 1 
order that the said sum of for costs shall be paid to C.D., 
(the party aggrieved). Given under my hand, the day and 
year first above mentioned 


By 14 & 15 V., ¢. 119, § 4, it is enacted that in all cases 
of summary conviction before any one or two justices of the 
peace, under the provisions of the 4 & 5 V., chs. 25, 26, 27, 
it shall be lawful for such justice or justices, in his or their 
discretion, to issue his or their warrant to levy by distress 
and sale of the offender’s goods and chattels, the amount of 
fine and costs imposed, and in default of the same being 
levied or made, the offender or offenders may be committed 
to the common gaol or house of correction for the period and 
in the manner prescribed by the above-mentioned statutes, 
or to proceed, as heretofore, by committal for default of pay- 
ment, instead of issuing such distress warrant. § 5. In all 
cases where costs are payable by parties who have failed in 
prosecuting with effect, it shall be lawful for the justice or 
justices before whom complaint made, in his or their discre- 
tion, to issue his or their warrant to levy by distress and sale 
of the goods and chattels of such person so failing to prose- 
cute, such costs as shall be determined by the justice or jus- 
tices to be payable by him or them. 


Proceedings upon Summary Conviction under the 


LG cosets. 


Whereas it would conduce much to the improvement of the 
administration of justice within that part of this province 
called Upper Canada, so far as respects summary convictions 
and orders to be made by her Majesty’s justices of the peace 
therein, if the several statutes and parts of statutes relating 
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to the duties of such justices in respect of such summary 
convictions and orders were consolidated, with such additions 
and alterations as may be deemed necessary, and that such 
duties should be clearly defined by positive enactment: be 
it therefore enacted, &e. 

Summons.—§ 1. That in all cases where an information shall 
be laid before one or more of Her Majesty’s justices of the 
peace for any territorial division in Upper Canada, that any 
person has committed or is suspected to have committed any 
offence or act within the jurisdiction of such justice or justices 
of the peace, for which he is hable by law upon a summary 
conviction for the same before a justice or justices of the 
peace, to be imprisoned or fined or otherwise punished; and 
also in all cases where a complaint shall be made to any such 
justice or justices, upon which he or they have or shall have 
authority by law to make any order for the payment of 
money or otherwise, then in every such case it shall be law- 
ful for such justice or justices of the peace to issue his or 
their summons (A), directed to such person, stating shortly 
the matter of such information or complaint, and requiring 
him to appear at a certain time and place, before the same 
justice or justices, or before some other justice or justices for 
the same territorial division as shall then be there, to answer 
to the said information or complaint, and to be further dealt 
with according to law; and every such summons shall be 
served by a constable or other peace officer, or other person 
to whom the same shall be delivered, upon the person to 
whom it is so directed, by delivering the same to the party 
personally, or by leaving the same with some person for him, 
at his last or most usual place of abode; and the constable, 
peace officer, or person who shall serve the same in manner 
aforesaid, shall attend at the time and place, and before the 
justices in the said summons mentioned, to depose if neces- 
sary, to the service of the said summons: provided always, 
that nothing herein mentioned shall oblige any justice or 
justices of the peace to issue any such summons in any case 
where the application for any order of justices is by law to 
be made ex parte: provided also, that no objection shall be 
taken or allowed to any information, complaint or summons, 
for any alleged fact (a) therein, in substance or in form, or for 
any variance between such information, complaint or sum- 
mons, and the evidence adduced on the part of the informant 
or complainant as hereinafter mentioned; but if any such 

variance shall appear to the justice or justices present and 
acting at such hearing to be such that the party so summoned 


(a) Quere, “defect?” 
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and appearing has been thereby deceived or misled, it shall 
be lawful for such justice or justices, upon such terms as he 
or they shall think fit, to adjourn the hearing of. the case to 
some future day. 

Warrant.—§ 2. That if the person so served with a sum- 
mons as aforesaid shall not be and appear before the justice 
or justices at the time and place mentioned in such summons, 
and it shall be made to appear to such justice or justices, by 
oath or affirmation, that such summons was so served what 
shall be deemed by such justice or justices to be areasonable 
time before the time therein appointed for appearing to the 
same, then it shall be lawful for such justice or justices, if 
he or they shall think fit, upon oath or affirmation being 
made before him or them, substantiating the matter of 
such information or complaint to his or their satisfaction, to 
issue his or their warrant (B) to apprehend the party so sum- 
moned, and to bring him before the same justice or jus- 
tices, or before some other justice or justices of the peace 
in and for the same territorial division, to answer to the 
said information or complaint, and to be further dealt 
with according to law; or upon such information being 
laid as aforesaid for any offence punishable on conviction, 
the justice or justices before whom such information 
shall have been laid may, if he or they shall think fit, upon 
oath or affirmation being made before him or them substan- 
tiating the matter of such information to his or their satis- 
faction, instead of issuing such summons as aforesaid, issue 
in the first instance his or their warrant (C) for apprehending 
the person against whom such information shall have been 
so laid, and bringing him before the same justice or justices, 
or before some other justice or justices of the peace in and 
for the same territorial division, to answer to the said infor- 
mation, and to be further dealt with according to law; or if 
where a summons shall be so issued as aforesaid, and upon the 
day and at the place appointed in and by the said summons 
for the appearance of the party so summoned, such party 
shall fail to appear accordingly in obedience to such summons, 
then and in every such case, if it be proved upon oath or 
affirmation to the justice or justices then present, that such 
summons was duly served upon such party a reasonable time 
before the time so appointed for his appearance as aforesaid, 
it shall be lawful for such justice or justices of the peace to 
proceed ex parte to the hearing of such information or com- 
plaint, and to adjudicate thereon, as fully and effectually to, 
all intents and purposes as if such party had personally ap- 
peared before him or them in obedience to the said summons. 
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Form of Warrant, and Backing.—§ 3. That every such 
warrant toapprehend a defendant, that he may answer to such 
information or complaint as aforesaid, shall be under the hand 
and seal, or hands and seals of the justice or justices issuing 
the same, and may be directed to all or any of the constables 
or other peace officers of the territorial division within 
which the same is to be executed, or to such constable and all 
other constables within the territorial division within which 
the justice or justices issuing such warrant hath jurisdiction, 
or generally to all constables within such last mentioned 
territorial division; and it shall state shortly the matter 
of the information or complaint on which it is founded, 
and shall name or otherwise describe the person against whom 
it has been issued, and it shall order the constable or other 
peace officer to whom it is directed, to. apprehend the said 
defendant, and to bring him before one or more justice or 
justices of the peace, as the case may require, of the same 
territorial division, to answer to the said information or com- 
plaint, and to be further dealt with according to law; and 
that it shall not be necessary to make such warrant returna- 
ble at any particular time, but the same may remain in full 
force until it shall be executed; and such warrant may be 
executed by apprehending the defendant at any place within 
the territorial division within which the justices issuing the 
same shall have jurisdiction, or, in case of fresh pursuit, at any 
place in the next adjoining territorial division, within seven 
miles of the border of such first mentioned territorial division 
without having such warrant backed as hereinafter men- 
tioned; and in all cases in which such warrant shall be 
directed to all constables or peace officers within the terri- 
torial division within. which the justice or justices issuing the 
same shall have jurisdiction, it shall be lawful for any 
constable or peace officer for any place within the limits of 
the jurisdiction for which such justice or justices shall have 
acted when he or they granted such warrant, to execute such 
warrant in like manner as if such warrant were directed 
especially to such constable by name, and notwithstanding 
that the place in which such warrant shall be executed, shall 
not be within the place for which he shall be such constable 
or peace officer; and if the person against whom any such 
warrant has been issued be not found within the jurisdiction 
of the justice or justices by whom it was issued, or if he shall 
escape, go into, reside or be, or be supposed or suspected to 
be in any place within this province, whether in Upper or 
Lower Canada, out of the jurisdiction of the justice or justices 
issuing the warrant, any justice of the peace within whose 
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jurisdiction such person shall be or be suspected to be as 
aforesaid, upon proof alone upon oath of the hand-writing 
of the justice or justices issuing the warrant, may make 
an endorsement upon it, signed with his name, authorising 
the execution of the warrant within his jurisdiction; and 
such endorsement shall be sufficient authority to the person 
bringing the warrant, and to all other persons to whom it 
was originally directed, and to all constables or other peace 
officers of the territorial division where the endorsement is 
made, to execute the same inany place within the jurisdiction 
of the justice of the peace endorsing the same, and to carry 
the offender, when apprehended, before the justice or justices 
who first issued the warrant, or some other justice having 
the same jurisdiction; provided always, that no objection 
shall be taken or allowed to any such warrant to appre- 
hend a defendant, so issued upon any such information or 
complaint as aforesaid under or by virtue of this act, for any 
alleged defect therein in substance or in form, or for any 
between it and the evidence adduced on the part of the infor- 
mant or complainant as hereinafter mentioned; but if any 
such variance shall appear to the justice or justices present 
and acting at such hearing, to be such that the party so ap- 
prehended under such warrant has been thereby deceived 
or misled, it shall be lawful for such justice or justices, upon 
such terms as he or they shall think fit, to adjourn the hear- 
ing of the case to some future day, and in the meantime to 
commit (D.) the said defendant, to the common gaol, or 
any other prison, lock-up house, or place of security with- 
in the territorial division, or place within which the said 
justice or justices may be acting, or to such other cus- 
tody as the said justice or justices shall think fit, or to 
discharge him upon his entering into a recognizance (E.), 
with or without surety or sureties, at the discretion of 
such justice or justices, conditioned for his appearance at the 
time and place to which such hearing shall be so adjourned : 
provided always, that in all cases where a defendant shall 
be discharged upon recognizance as aforesaid, and shall not 
afterwards appear at the time and place in such recognizance 
mentioned, then the said justice, who shall have taken the 
said recognizance, or any justice or justices who may then be 
there present, upon certifying (I.) upon the back of the said 
recognizance the non- -appearance of the defendant, may trans- 
mit such recognizance to the clerk of the peace of the terri- 
torial division within which such recognizance shall have been 
taken, to be proceeded upon in like manner as other recog- 
nizances, and such certificate shall be deemed sufficient prima 
Jacve evidence of such non-appearance of the said defendant. 
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Description of Property.—§ 4. That in any information 
or complaint or proceedings thereon, in which it shall be 
necessary to state the ownership of any property belonging 
to or in the possession of partners, joint tenants, parceners 
or tenants In common, it shall be sufficient to name one of 
such persons, and to state the property to belong to the per- 
son so named and another or others, as the case may be; 
and whenever in any information or complaint, or the pro- 
ceedings thereon, it shall be necessary to mention, for any 
purpose whatsoever, any partners, joint partners, parceners 
or tenants in common, it shall be sufficient to describe them 
in the manner aforesaid ; and whenever in any such informa- 
tion or complaint, or the proceedings thereon, it shall be 
necessary to describe the ownership of any work or building 
made, maintained or repaired at the expense of any territo- 
rial division, or of any materials for the making, altering or 
repairing the same, they may be therein described as the 
property of the inhabitants of such territorial division res- 
pectively. 

Aiders and Abettors.—§ 5. That every person who shall 
aid, abet, counsel or procure the commission of any offence 
which is or hereafter shall be punishable on summary convic- 
tion, shall be liable to be proceeded against and convicted 
for the same, either together with the principal offender, or 
before or after his conviction, and shall be liable, on convic- 
tion, to the same forfeiture and punishment as such principal 
offender is or shall be by law lable, and may be proceeded 
against and convicted either in the territorial division or 
place where such principal offender may be convicted, or in 
that in which such offence of aiding, abetting, counselling or 
procuring may have been committed. 

Summoning Wetnesses.—§ 6. That if it shall be made to 
appear to any justice of the peace, by the oath or affirmation 
of any credible person, that any person within the jurisdic- 
tion of such justice is likely to give material evidence on be- 
half of the prosecutor, or complainant or defendant, and will 
not voluntarily be and appear as a witness at the time and 
place appointed for the hearing of such information or com- 
plaint, such justice may, and is hereby required to issue his 
summons (G. 1.) to such person, under his hand and seal, 
requiring him to be and appear at a time and place mention- 
ed in such summons, before the said justice, or before such 
other justice or justices of the peace for the same territorial 
division as shall then be there, to testify what he shall know 
concerning the said information or complaint; and if any 
person so summoned shall neglect or refuse to appear at the 
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time and place appointed by the said summons, and no just 
excuse shall be offered for such neglect or refusal, then (after 
proof upon oath or affirmation of such summons having been 
served upon such person, either personally or by leaving the 
same for him with some person at his last or most usual 
place of abode) it shall be lawful for the justice or justices 
before whom such person should haye appeared, to issue a 
warrant (G. 2.) under his or their hands and seals, to bring 
and have such person, at atime and place to be therein men- 
tioned, before the justice who issued the said summons, or 
before such other justice or justices of the peace for the same 
territorial division as shall be then there, to testify as afore- 
said, and which said warrant may, if necessary, be backed as 
hereinbefore is mentioned, in order to its being executed out 
of the jurisdiction of the justice who shall have issued the 
same; or if such justice shall be satisfied, by evidence upon 
oath or affirmation, that it is probable that such person will 
not attend to give evidence without being compelled so to do, 
then nstead of issuing such summons it shall be lawful for 
him to issue his warrant (G. 3.) in the first instance, and 
which, if necessary, may be backed ag aforesaid; and if on 
the appearance of such person so summoned before the said 
last mentioned justice or justices, either in obedience to such 
summons or upon being brought before him or them by vir- 
tue of the said warrant, such person shall refuse to be exam- 
ined upon oath or affirmation concerning the premises, or 
shall refuse to take such oath or affirmation, or having taken 
such oath or affirmation shall refuse to answer such questions 
concerning the premises as shall then be put to him, without 
offering any just excuse for such refusal, any justice of the 
peace then present, and having jurisdiction, may, by war- 
rant (G. 4.) under his hand and seal, commit the person so 
refusing to the common gaol for the territorial division where 
such person refusing shall then be, there to remain and be 
imprisoned for any time not exceeding ten days, unless he 
shall, inthe meantime, consent to be examined and to answer 
concerning the premises. 

Complaint in Writing—§ T. Thatin all cases of complaint 
upon which a justice or justices of the peace may make an 
order for the payment of money or otherwise, such com- 
plaint shall be in writing, and on oath, unless it shall be 
enacted or provided to the contrary by some particular act 
of parliament upon which such complaint shall be framed., 

Variance—§ 8. That in all cases of informations for any 
offences or acts punishable upon summary conviction, any 
variance between such information and the evidence adduced 
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in support thereof as to the time at which such offence 
or act shall be alleged to have been committed, shall not 
be deemed material if it be proved that such information 
was in fact laid within the time limited by law for laying the 
same ; and any variance between the said information and the 
evidence adduced in support thereof, as to the place in which 
the offence or act shall have been alleged to have been commit- 
ted, shall not be deemed material, provided the offence or act 
be proved to have been committed within the jurisdiction of 
the justice or justices by whom such information shall be 
heard and determined; and if any such variance, or any 
variance in any other respect between such information and 
the evidence adduced in support thereof, shall appear to the 
justice or justices present and acting at the hearing, to be 
such that the party charged by such information has been 
thereby deceived or misled, it shall be lawful for such justice 
or justices, upon such terms as he or they shall think fit, to 
adjourn the hearing of the case to some future day, andin | 
the meantime to commit (D.).the said defendant to the com- **" 
mon gaol or other prison, lock-up house or place of security, ;: 
or to such other custody as the said justice or justices shall 
think fit, or to discharge him upon his entering into a recog- 
nizance (H,) with or without surety or sureties, at the discre- 
tion of such justice or justices, conditioned for his appearance 
at the time and place to which such hearing shall be so 
adjourned : provided always, that in all cases where a defen- 
dant shall be discharged upon recognizance as aforesaid, and 
shall not afterwards appear at the time and place in such 
recognizance mentioned, then the said justice who shall have 
taken the said recognizance, or any other justice or justices 
who may then be there present, upon certifying (F.) upon 
the back of the said recognizance the non-appearance of the 
defendant, may transmit such recognizance to the clerk of 
the peace of the territorial division within which such recog- 
nizance shall have been taken, to be proceeded upon in like 
manner as other recognizances, and such certificate shall be 
deemed sufficient prima facie evidence of such non-appear- 
ance of the said defendant. 

Complaint on Oath—§ 9. That every such complaint upon 
which a justice or justices of the peace is, or are or shall be 
authorised by law to make an order, and that every informa- 
tion for any offence or act punishable upon summary convic- 
tion, (unless some particular act of parliament shall other- - 
wise permit), shall respectively be made or laid on oath or 
affirmation as to the truth thereof, and in all cases of infor- 
mations where the justice or justices receiving the same shall 
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thereupon issue his or their warrant in the first instance, to 
apprehend the defendant as aforesaid; and in every case 
where the justice or justices shall issue his or their warrant 
in the first instance, the matter of such information shall be 
substantiated ‘by the oath or affirmation of the informant, or 
by some witness or witnesses on his behalf, before any such 
warrant shall be issued, and every complaint shall be for one 
matter of complaint only, and not for two or more matters 
of complaint, and every such information shall be for one 
offence only, and not for two or more offences, and every 
such complaint or information may be laid or made by the 
complainant or informant in person, or by his counsel or 
attorney, or other person authorised in that behalf. 
Tamitation of Lime—§ 10. That in all cases where no 
time is already or shall hereafter be specially limited for 
making any such complaint or or laying any such information, 
in the act or acts of parliament relating to such particular 
case, such complaint shall be made, and such information 


/24shall be laid within s#~eakendar-nrenths-from the time when 
h jthe matter of such complaint or information respectively 


arose. 
Hearing—§ 11. That every such complaint or information 
shall be heard, tried, determined or adjudged by one or two 
or more justice or justices of the peace, as. shall be directed 
by the act or acts of parliament upon which such complaint 
or information shall be framed, or such other act or acts of 
parliament as there may be in that behalf; and if there be 
no such direction in any such act of parliament, then such 
complaint or information may be heard, ‘tried, determined 
and adjudged by any one justice for the territorial division, 
where the matter of such information or complaint shall have 
arisen; and the room or place in which such justice or jus- 
tices shall sjt to hear and try any such complaint or infor- 
mation, shall be deemed an open and public court to which 
the public generally may have access, so far as the same can 
conveniently contain them; and the party against whom 
such complaint is made or information laid, shall be admitted 
to make his full answer and defence thereto and to have the 
witnesses examined and cross-examined by counsel or attor- 
ney on his behalf; and every complainant or informant in 
any such case shall be at liberty to conduct such complaint 
or information respectively, and to have the witnesses 
examined by counsel or attorney on his behalf. 
Non-appearance by Defendant.—§ 12. That if at the day 
and place appointed in and by the summons aforesaid for 
hearing and determining such complaint or information, the 
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defendant against whom the same shall have been made or 
laid, shall not appear when called, the constable or other 
person who shall have served him with the summons in that 
behalf, shall then declare upon oath in what manner he 
served the said summons; and if it appear to the satisfaction 
of the justice or justices that he duly served the said sum- 
mons, in that case such justice or justices may proceed to 
hear and determine the case in the absence of such defendant, 
or the said justice or justices, upon the non-appearance of 
such defendant as aforesaid, may, if he or they think fit, 
issue his or their warrant in manner hereinbefore directed, 
and shall adjourn the hearing of such complaint or informa- 
tion juntil the said defendant shall be apprehended; and 
when such defendant shall afterwards be apprehended under 
such warrant he shall be brought before the same justice or 
justices, or some other justice or justices of the peace for the 
same territorial division, who shall thereupon, either by his 
or their warrant (H.,) commit such defendant to the common 
gaol or other prison, lock-up house or place of security, or if 
he or they think fit, verbally to the custody of the constable 
or other person who shall have apprehended him, or to such 
other safe custody as he or they shall deem fit, and order the 
said defendant to be brought up at a certain time and place 
before such justice or justices of the peace as shall then be 
there, of which said order the complainant or informant shall 
have due notice; or if upon the day, and at the place so ap- 
pointed as aforesaid, such defendant shall appear voluntarily 
in obedience to the summons in that behalf served upon him, 
or shall be brought before the said justice or justices by 
virtue of any warrant, then, if the said complainant or in- 
formant having had due notice as aforesaid, do not 
appear by himself, his counsel or attorney, the said 
justice or justices shall dismiss such complaint or infor- 
mantion, unless for some reason he or they shall think 
proper to adjourn the hearing of the same until some other 
day, upon such terms as he or they shall think fit, in which 
case such justice or justices may commit (D.) the defendant 
in the meantime to the common gaol of other prison, lock-up 
house or place of security, or to such other custody as such 
justice or justices shall think fit, or may discharge him upon 
his entering into a recognizance (H.) with or without surety 
or sureties, at the discretion of such justice or justices, con- 
ditioned for his appearance at the time and place to which 
such hearing shall be so adjourned ; and if such defendant 
shall not afterwards appear at the time and place mentioned 
in such recognizance, then the said justice who shall have 
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taken the said recognizance, or any justices who may then 
be there present, upon certifying (F.) on the back of the 
recognizance the non-appearance of the defendant, may trans- 
mit such recognizance to the clerk of the peace for the 
territorial division in which such recognizance shall have been 
taken, to be proceded upon in like manner as other recog- 
nizances, and such certificate shall be deemed sufficient pramd 
facte evidence of such non-appearance of the said defendant ; 
but if both parties appear, either personally or by their res- 
pective counsel or attorneys, before the justice or justices 
who are to hear and.determine such complaint or information, 
then the said justice or justices shall proceed to hear and 
determine the same. 

Proceedings.—\ 13. That when such defendant shall be 
present at such hearing, the substance of the information or 
complaint shall be stated to him, and he shall be asked if he 
have any cause to shew why he should not be convicted, or 
why an order should not be made against him, as the case 
may be; and if he thereupon admit the truth of the informa- 
tion or complaint, and shew no cause or no sufficient cause 
why he should not be convicted, or why an order should not 
be made against him, as the case may be, then the justice or 
justices present at the said hearing, shall convict him, or 
make an order against him accordingly; but if he do not 
admit the truth of such information or complaint as aforesaid, 
then the said justice or justices shall proceed to hear the 
prosecutor or complainant and such witnesses as he may 
examine, and such other evidence as he may adduce in support 
of his information or complaint respectively, and also to hear 
the defendant and such witnesses as he may examine, and such 
other evidence as he may adduce in his defence, and also to 
hear such witnesses as the prosecutor or complainant may 
examine in reply, if such defendant shall have examined any 
witnesses or given any evidence other than to his the defen- 
dant’s general character ; but the prosecutor or complainant 
shall not be entitled to make any observations in reply upon 
the evidence given by the defendant, nor shall the defendant 
be entitled to make -any observations in reply upon the 
evidence’ given by the prosecutor or complainant in reply as 
aforesaid; and the said justice or justices, having heard what 
each party shall have to say as aforesaid, and the witnesses 
and evidence so adduced, shall consider the whole matter, 
and determine the same,.and shall convict and make an order 
against the defendant; a minute or memorandum thereof shall 
then be made, for which no fee shall be paid, and the con- 
viction (I 1,, 3) or order (KK. 1, 3) shall afterwards be 
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drawn up by the said justice or justices in proper form, 
under his or their hand and seal, or hands and seals, 
and he or they shall cause the same to be lodged with 
the clerk of the peace, to be by him filed among the 
records of the general quarter sessions of the peace; 
or if the said justice or justices shall dismiss such infor- 
mation or complaint, it shall be lawful for such justice 
or justices, when required so to do, to make an order of 
dismissal of the same (L), and shall give the defendant on 
that behalf a certificate thereof (M), which said certificate 
afterwards upon being produced, without further proof, shall 
be a bar to any subsequent information or complaint for the 
same matters respectively, against the same party: provided 
always, that if the information or complaint in any such case 
shall negative any exemption, exception, proviso or condition 
in the statute on which the same shall be framed, it shall not 
be necessary for the prosecutor or complainant in that behalf 
to prove such negative, but the defendant may prove the 
affirmative thereof in his defence, if he would have advantage 
of the same. . 

Hvidence.— 14. That every prosecutor of any such in- 
formation, not having any pecuniary interest in the result of 
the same, and every complainant in any such complaint as 
aforesaid, whatever his interest may be in the result of the 
same, shall be a competent witness to support such informa- 
tion or complaint respectively, and every such witness at 
any such hearing as aforesaid, shall be examined upon oath 
or affirmation, and the justice or justices before whom any 
such witness shall appear for the purpose of being so 
examined, shall have full power and authority to administer 
to every such witness the usual oath or affirmation. 

Adjournment.—§ 15. That before or during such hearing 
of any such information or complaint, it shall be lawful for — 
any one justice, or for the justices present, in their discretion, 
to adjourn the hearing of the same to a certain time and 
place to be then appointed and stated in the presence and 
hearing of the party or parties, or of their respective attor- 
neys or agents then present, and in the meantime the said 
justice or justices may suffer the defendant to go at large, or 
may commit (D) him to the common gaol or other prison, 
lock-up house or other place of security within the territorial 
division for which such justice or justices shall then be acting, 
or to such other safe custody as the said justice or justices 
shall think fit, or may discharge such defendant upon his 
recognizance (KH), with or without sureties, at the discretion 
of such justice or justices, conditioned for his appearance at 
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the time and place to which such hearing or further hearing 
shall be adjourned ; and if, at the time or place to which such 
hearing or further hearing shall be so adjourned, either or 
both of the parties shall not appear personally or by his or 
their counsel or attorneys respectively, before the said justice 
or justices, or such other justice or justices as shall then be 
there, it shall be lawful for the justice or justices then there 
present to proceed to such hearing or further hearing as if 
such party or parties were present; or if the prosecutor or 
complainant do not appear, the said justice or justices may 
dismiss the said information or complaint with or without 
costs as to such justices shall seem fit: provided always, 
that in all cases when a defendant shall be discharged upon 
his recognizance as aforesaid, and shall not afterwards appear 
at the time and place mentioned in such recognizance, then 
the said justice or justices who shall have taken the said 
recognizance, or any other justice or justices who may then be 
there present, upon certifying (I) on the back of the recogni- 
zance, the non-appearance of such accused party, may transmit 
such recognizance to the clerk of the peace for the territorial 
division in which such recognizance shall have been taken, 
to be proceeded upon in like manner as other recognizances, 
and such certificate shall be deemed sufficient primé facie 
evidence of such non-appearance of the said defendant. ) 

Form of Conviction.—§ 16. That in all cases of conviction 
where no particular form of such conviction is or shall be 
given by the statute creating the offence or regulating the 
prosecution for the same, and in all cases of conviction upon 
statutes hitherto passed, whether any particular form of con- 
viction have been therein given or not, it shall be lawful for 
the justice or justices who shall convict, to draw up his or 
their conviction, on parchment or on paper, in such one of 
the forms of conviction (1 1, 3,) in the schedule of this act 
contained, as shall be applicable to such case, or to the like 
effect; and when an order shall be made, and no particular 
form of order is or shall be given by the statute giving 
authority to make such order, and in all cases of orders to be 
made under the authority of any statutes hitherto passed, 
whether any particular form of order shall therein be given 
or not, it shall be lawful for the justice or justices by whom 
such order is to be made, to draw up the same in such one 
of the forms of orders (K 1, 8) in the schedule of this act 
contained, as may he applicable to such case, or to the like 
effect ; and in all cases when by an act of parliament authority 
is given to commit a person to prison, or to levy any sum 
upon his goods or chattels by distress, for not obeying any 
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order of a justice or justices, the defendant shall be served 
with a copy of the minute of such order before any warrant 
of commitment or of distress shall issue in that behalf, and 
such order er minute shall not form any part of such warrant 
of commitment or of distress. 

Costs.—§ 17. That in all cases of summary conviction or 
of orders made by a justice or justices of the peace, it 
shall be lawful for the justice or justices making the same, 
in his or their discretion, to award and order in and by 
such conviction or order that the defendant shall pay to 
the prosecutor or complainant respectively such costs as to 
the said justice or justices shall seem reasonable in that 
behalf, and not inconsistent with the fees established by law 
to be taken on proceedings had by and before justices of the 
peace under the act passed in the session held in the four- 
teenth and fifteenth years of her Majesty’s reign, and inti- 
tuled, An Act to establish an uniform rate of Fees to bé 
recewed by justices of the peace in Upper Cangda, and to 
repeal the act of Upper Canada passed in the fourth year of 
the reign of King William the Fourth, chapter seventeen, or 
with the provisions of any other act or law in force in Upper 
Canada regulating fees or costs in proceedings before justices 
of the peace; and in cases where such justice or justices, 
instead of convicting or making an order as aforesaid, shall 
dismiss the information or complaint, it shall be lawful for 
him or them in his or their discretion in and by his or their 
order of dismissal, to award and order that the prosecutor or 
complainant, respectively, shall pay to the defendant such 
costs as to the said justice or justices shall seem reasonable 
and according to law as aforesaid; and the sums so allowed 
for costs shall in all cases be specified in such conviction or 
order, or order of dismissal as aforesaid, and the same shall 
be recoverable in the same manner and under the same war- 
rants as any penalty or sum of money adjudged to be paid in 
and by such conviction or order is to be recoverable, and in 
cases where there is no such penalty or sums of money to be 
thereby recovered, then such costs shall be recoverable by 
distress and sale of the goods and chattels of the party, and 
in default of such distress, by imprisonment, with or without 
hard labor, for any time not exceeding one calendar month, 
unless such costs shall be sooner paid. 

Warrant of Distress.—§ 18. That where a conviction 
adjudges a pecuniary penalty or compensation to be paid, or 
where an order requires the payment of a sum of money, and 
by the statute authorizing such conviction or order, such 
penalty, compensation, or sum of money is to be levied upon 
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the goods and chattels of the defendant, by distress and sale 
thereof, and also in cases where, by the statute in that behalf, 
no mode of raising or levying such penalty, compensation or 
sum of money, or of enforcing the payment of the same, is 
stated or provided, it shall be lawful for the justice or any 
one of the justices making such conviction or order, or for 
any justice of the peace for the same territorial division, to 
issue his warrant of distress (N 1, 2) for the purpose of levy- 
ing the same, which said warrant of distress shall be in 
writing, under the hand and seal of the justice making the 
same; and if, after delivery of such warrant of distress to 
the constable or constables to whom the same have been 
directed to be executed, sufficient distress shall not be found 
within the limits of the jurisdiction of the justice granting 
such warrant, then upon proof alone being made upon oath 
of the hand-writing of the justice granting such warrant, 
before any justice of any teritorial division, such justice of 
such territgrial division shall thereupon make an endorse- 
ment (N. 8) on such warrant, signed with his hand, authori- 
sing the execution of such warrant within the limits of his 
jurisdiction, by virtue of which said warrant and endorse- 
ment the penalty or sum aforesaid and costs, or so much 
thereof as may not have been before levied or paid, shall and 
may be levied by the person bringing such warrant, or by 
the person or persons to whom such warrant was originally 
directed, or by any constable or other peace officer of such 
last mentioned territorial division, by distress and sale of 
the goods and chattels of the defendant in such other terri- 
torial division: provided always, that whenever it shall appear 
to any justice of the peace to whom application shall be 
made for any such warrant of distress as aforesaid, that the 
issuing thereof would be ruinous to the defendant and his 
family, or whenever it shall appear to the said justice, by the 
confession of the defendant or otherwise, that he hath no 
goods and chattels whereof to levy such distress, then and in 
every such case it shall be lawful for such justice, if he shall 
deem it fit, instead of issuing such warrant of distress, toe 
commit such person to the common gaol, or lock-up house 
within the territorial division within which such justice or 
justices shall then be acting, there to be imprisoned with or 
or without hard labour, for such time and in such manner as 
by law such defendant might be so committed, in case such 
warrant of distress had issued and no goods or chattels had 
been found whereon to levy such penalty or sum and costs 
aforesaid. 

Liberation of Defendant—§ 19. That in all cases where a 
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justice of the peace shall issue any such warrant of distress, 
it shall be lawful for him to suffer the defendant to go at 
targe, or verbally, or by a written warrant in that behalf, to 
order the defendant to be kept and detained in safe custody, 
until return shall be made to such warrant of distress, unless 
such defendant shall give sufficient security, by recognizance 
or otherwise, to the satisfaction of such justice, for his appear- 
ance before him at the time and place appointed for the 
return of such warrant of distress, or before such other 
justice or justices for the same territorial division as may 
then be there: provided always, that in all cases where a 
defendant shall give security by recognizance as aforesaid, 
and shall not afterwards appear at the time and place in 
the said recognizance mentioned, then the said justice 
who shall have taken the said recognizance, or any justice 
or justices who may then be there present, upon certifying 
(F.) on the back of the recognizance the non-appearance of the 
defendant, may transmit such recognizance to the clerk of 
the peace of the territorial division within which the offence 
shall be laid to have been committed, to be proceeded upon in 
like manner as other recognizances, and such certificate shall 
be deemed sufficient primé faczeevidence of such non-appear- 
ance of the said defendant. 

Commitment in default of distress.—§ 20. That if at the 
time and place appointed for the return of any such warrant 
of distress, the constable who shall have had execution of the 
same, shall return (WN. 4) that he could find no goods or chat- 
tels, or no sufficient goods or chattels whereon he could levy. 
the sum or sums therein mentioned, together with the costs 
of, or oceasioned by, the levy of the same, it shall be lawful 
for the justice of the peace before whom the same shall be 
returned, to issue his warrant of commitment (N. 5) under 
his hand and seal, directed to the same or any other constable, 
reciting the convictien or order shortly, the issuing of the 
warrant of distress and return thereto, and requiring such 
constable to convey such defendant or other person to the 
common gaol or lock-up house within the territorial division 
‘or which such justice shall then be acting, and there to 
deliver him to the keeper thereof, and requiring such keeper 
to receive the defendant into such gaol, or lock-up house, 
and there to imprison him, or to imprison him and keep him 
to hard labour, in such manner and for such time as shall 
have been directed and appointed by the statute on which 
the conviction or order mentioned in such warrant of distress 
was founded, unless the sum or sums adjudged to be paid, 
and all costs and charges of the distress, and also the costs. 
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and charges of the commitment and conveying of the defen- 
dant to prison, if such justice shall think fit so to order (the 
amount thereof being ascertained and mentioned in such 
commitment) shall be sooner paid. 

Imprisonment.—§ 21. That where a justice or justices of 
the peace shall, upon such information or complaint as afore- 
said adjudge the defendant to be imprisoned, and such 
defendant shall then be in prison undergoing imprisonment 
upon conviction for any other offence, the warrant of convic- 
tion for such subsequent offence shall, in every case, be forth- 
with delivered to the gaoler or other officer to whom the same 
shall be directed, and it shall be lawful for the justice or jus- 
tices issuing the same, if he or they shall think fit, to award 
an order therein and thereby, that the imprisonment for such 
subsequent offence shall commence at the expiration of the 
imprisonment to which such defendant shall have been pre- 
viously adjudged or sentenced. 

Dismissal of Complaint.—§ 22. That when any information 
or complaint shall be dismissed with costs as aforesaid, the sum 
which shall be awarded for costs in the order for dismissal, 
may be levied by distress (Q 1) on the goods and chattels of 
the prosecutor or complainant in the manner aforesaid; and in 
default of distress or payment, such prosecutor or com- 
plainant may be committed (Q 2) to the common gaol or other 
prison or lock-up house in manner aforesaid, for any time 
not exceeding one calendar month, unless such sum, and all 
costs and chargesof the distress, and of the commitment and 
conveying of such prosecutor or complainant to prison (the 
amount thereof being ascertained and stated in such commit- 
ment), shall be sooner paid. 

Proceedings after Appeal.—§ 28. That after an appeal 
against any such conviction or order as aforesaid shall be de- 
cided, if the same shall be decided in favour of the respondent, 
the justice or justices who made such conviction or order, or any 
other justice of the peace for the same territorial division, may 
issue such warrant of distress or committment as aforesaid 
for execution of the same, as if no such appeal had been 
brought, and if upon any such appeal the court of general or 
quarter sessions shall order either party to pay costs, such 
order shall direct such costs to be paid to the clerk of the 
peace of such court, to be by kim paid over to the party 
entitled to the same, and shall state within what time such 
costs shall be paid; and if the same shall not be paid within 
the time so limited, and the party ordered to pay the same 
shall not be bound by any recognizance conditioned to pay 
such costs, such clerk of the peace on application of the party 
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entitled to such costs, or of any person on his behalf, and on 
payment of a fee of one shilling, shall grant to the party so 
applying a certificate @R) that such costs have not been paid, 
and upon production of such certificate to any justice or jus- 
tices of the peace for the same territorial division, it shall be 
lawful for him or them to enforce the payment of such costs 
by warrant of distress (S 1) in manner aforesaid, and in 
default of distress he or they may commit (S 2) the party 
against whom such warrant shall have issued, in manner 
hereinbefore mentioned, for any time not exceeding two 
calendar months, unless the amount of such costs and all costs 
and charges of the distress, and also the costs of the commit- 
ment and conveying of the said party to prison, if such jus- 
tice or justices shall think fit so to order, (the amount thereof 
being ascertained and stated in such commitment,) shall be 
sooner paid. 

Payment of Penalty.—§ 24. That in all cases where a war- 
rant of distress shall issue as aforesaid against any person, 
and such person shall pay or tender to the constable having 
the execution of the same the sum or sums in such warrant 
mentioned, together with the amount of the expenses of such 
distress up to the time of such payment or tender, such con- 
stable shall cease to execute the same; and in all cases 
in which any person shall be imprisoned as aforesaid for 
non-payment of any penalty or other sum, he may pay 
or cause to be paid to the keeper of the prison in which he 
shall be so imprisoned, the sum in the warrant of commitment 
mentioned, together with the amount of the costs, charges 
and expenses (if any) therein also mentioned, and the said 
keeper shall receive the same, and shall thereupon discharge 
such person if he be in his custody for no other matter. 

Information, §c., before one Justice.—§ 25. That in all 
cases of summary proceedings before a justice or justices of 
the peace out of sessions, upon any information or complaint 
as aforesaid, it shall be lawful for one justice to receive such 
information or complaint, and to grant a summons or warrant 
thereon, and to issue his summons or warrant to compel the 
attendance of any witnesses, and to do all other acts and 
matters which may be necessary, preliminary to the hearing, 
even in cases where by the statute in that behalf such infor- 
mation and complaint must be heard and determined by two 
or more justices, and after the case shall have been so heard 
and determined, one justice may issue all warrants of distress 
or commitment thereon; and it shall not be necessary that 
the justice who so acts before or after such hearing, shall be 
the justice or one of the justices by whom the said case shall 
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be heard. and determined: provided always, that in all cases 
where by statute it is or shall be required that any such in- 
formation or complaint shall be heated and determined by 
two or more justices, or that a conviction or order shall be 
made by two or more justices, such justices may be present 
and acting together during the whole of the hearing and 
determination of the case. 

Appeal.—§ 26. And whereas doubts may exist whether 
under the provisions of the act passed in the session of par- 
liament held in the thirteenth and fourteenth years of her 
Majesty's reign, chaptered fifty-four, and intituled, An Acé 
to extend the rights of Appeals in certain eases in Upper 
Canada, appeals will lie from conviction and decisions under 
by-laws of municipal councils: be it therefore enacted, that 
in all cases of complaints against any person for committing 
any offence against any by-law of any municipal corporation 
in Upper Canada, all decisions, convictions and orders made 
by any justice of the peace, or by any person by law au- 
thorised to act in that capacity, shall be subject to an appeal 
in the manner and subject to the provisions prescribed in the 
above recited act. 

Forms.—§ 27. That the several forms in the sehedule to 
this act contained, or forms to the like effect, shall be deemed 
good, valid and sufficient in law. 

Police Magistrate—§ 28. That any one inspector and 
superintendent of police, police magistrate or stipendiary 
magistrate, appointed or to be appointed for any city, 
borough, town, territorial division or place, and sitting at a 
police court or other place appointed in that behalf, shall 
have full power to do alone whatever is authorised by this 
act to be done by two or more justices of the peace; and that 
the several forms hereinafter mentioned may be varied so far 
as 1t may be necessary to render them applicable to the police 
courts aforesaid, or to the court or other place of sitting of 
such stipendiary magistrate. 

Police Court.—§ 29. That any inspector and superintendent 
of police, police magistrate or stipendiary magistrate as afore- 
said at any police court or other place appointed in that be- 
half, shall have such and like powers and authority to pre- 
serve order in the said court during the holding thereof, and 
by the like ways and means as now by law are or may be 
exercised and used in like cases and for the like purposes by 
any courts: of law in this province, or by the judges thereof 
respectively, during the sittings thereof. 

Powers.—§ 30. That the said inspectors and superinten- 
dents of police, police magistrates or stipendiary magistrates, 
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in all cases where any resistance shall be offered to the 
execution of any summons, warrant of execution or other pro- 
cess issued by them, shall be hereby empowered to enforce 
the due execution of the same by the means provided by the 
laws of Upper Canada for enforcing the execution of the 
process of other courts in like cases. 

Acts Repealed.—§ 51. That from and after the day on 
which this act shall commence and take effect, all other acts 
or parts of acts contrary to or inconsistent with the provisions 
of this act, shall be and the same are hereby repealed. 

Inter pretation.—§ 32. That the word ‘“‘county,’’ where- 
ever it occurs in this act, shall include any union of counties 
for judicial purposes, and the words ‘territorial division ”’ 
shall include any union of two or more territorial divisions. 

Act to apply to U. C. only.— 33. That this act shall 
apply only to Upper Canada, except in so far as any pro- 
vision thereof is expressly extended to Lower Canada, or to 
any act to be done there. 

Meaning of the word Prison.—S 34. That whenever the 
word ‘‘prison”’ occurs in this act, it shall be held to mean 
any place where parties charged with offences against the 
law, are usually kept and detained in custody. 

Commencement of Act.—§ 35. That this act shall com- 
mence and have force and effect upon, from and after the 
first day of July one thousand eight hundred and fifty-three, 
and not before. 


ScHEDULES. 


Summons to the defendant on an information or complaint. 


(A.) 

PROVINCE OF CANADA: 
(County or united counties, or) To A. B. of (labourer) : 

as the case may be) of j Whereas information hath this 
day been laid (or complaint hath this day been made) before 
the undersigned, (one) of her Majesty’s justices of the peace in 
and for the said (county or united counties, city, town, &c., as the 
case may be) of , for that you (here state shortly the matter 
of the information or complaint): these are therefore to command 
you in her Majesty’s name, to be and appear on at 
o’clock in the forenoon, at , before me or such justices of 
the peace for the said (county or united counties, as the case may 
be) as may then be there, to answer to the said information (or 
complaint), and to be further dealt with according to law. 

Given under (my) hand and seal, this day of — inthe 
year of our Lord jt; in the (county, or as the case 
may be) aforesaid. 


JuS. [use| 
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(B.) 


Warrant when the Summons ts Disobeyed. 


PRovVINCE OF CANADA: 


(County or united counties, or ) To all or any of the constables 
as the case may be) of ; or other peace officers 1n the 
(county or united counties. or as the case may be) of ; 

Whereas on last past, information .was laid (er com- 
plaint was made) before , (one) of her Majesty’s justices 
of the peace in and for the said (county or united counties, or 
as the case may be) of , for that A. B. (dc., as im the 
summons): and whereas (I) the said justice of the peace 
then issued (my) summons unto the said A. B, commanding 
him in her Majescy’s name, to be and appear on , at 
o’clock in the forenoon, ‘at , before (me) or such justices 
of the peace as might then be there, to answer unto the said 
information (or complaint) and to be further dealt with accord- 
ing to law; and whereas the said A. B. hath neglected to be 
and appear at the time and place appointed in and by the said 
summons, although it hath now been proved to me upon oath 
thatthe said summons hath been duly served upon the said A. B.; 
these are therefore to command you,in her Majesty’s name, forth- 
with to apprehend the said A. B. and to bring him before (me) 
or some one or more of her Majesty’s justices of the peace in 
and for the said (county or united counties, or as the case may 
be) to answer to the said information (or complaint), and to be 
further dealt with according to law. 

Given under my hand and seal, this day of san 
the year of our Lord at ,in the (county, or as the 
case may be) aforesaid. 


J: Sainfaeet 
(C.) 


Warrant in the first instance. 


Province oF CANADA: 
(County or united counties, or To all or any of the constables 

as the case may be) of or other peace officers in the 
said (county or united counties, or as the case may be) of 

Whereas information hath this day been laid before the 
undersigned, (one) of her Majesty’s justices of the peace in 
and for the said (county or united counties, as the case may be) 
of , for that A. B. (here state shortly the matter of infor- 
mation); and oath being now made before (me) substantiating 
the matter of such information: these are therefore to command 
you, in her Majesty’s name, forthwith to apprehend the said 
A.B., and to bring him before (me) or some one or more of her 
Majesty’s justices of the peace in and for the said (county or 
united counties, or as the case may be,) to answer to the said 
information, and to be further dealt with according to law. 
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Given under my hand and seal, this day of ; 
in the year of our Lord pet , In the (county, or as 
the case may be) aforesaid. 


Ji) Sealey sy] 
» (D.) 


Warrant of Committal for Safe Custody during an Adjournment 
of the Hearing. 


Province or CanapDa: 
(County or united counties, o7 To all and any of the constables 

as the case may be) of or peace officers in the (county 
or united counties, or as the case may be) of , and to 
the keeper of the (common gaol or lock-up-house) at 
Whereas on last past, information was laid (or complaint 
made) before , (one) of her Majesty’s justices of the peace 
in and for the said (county or untted counties, or as the case 
may be) of , for that (§c., as im the summons); and 
whereas the hearing the same is adjourned to the day of 

(znstant), at o’clock in the (fore) noon, at , and it 
is necessary that the said A. B. should in the meantime be 
kept in safe custody: these are therefore to command you, 
or any one of the said constables or peace officers, in her 
Majesty’s name, forthwith to convey the said A. B.. to the 
(common gaol or lock-up house,) at , and there deliver him 
into the custody of the keeper thereof, together with this 
precept: and I hereby require you, the said keeper, to receive 
the said A. B. into your custody in the said (common gaol or 
lock-up house) and there safely keep him until the day of 
, (tnstant) when you are hereby required to convey and 

have him, the said A. B., at the time and place to which the 
said hearing is so adjourned as aforesaid, before such justices 
of the peace for the said (cownty or united counties, as the case 
may be) as may then be there, to answer further to the said 
information (07 complaint,) and to be further dealt with accord- 
ing to law. 

Given under my hand and seal, this day of — in the 
year of our Lord at , in the (county, or as the case may 
may be) aforesaid. 


Pate Lise] 


Recognizance for the Appearance of the Defendant when the case 
is Adjourned, or not at once Procecded with. 


PROVINCE OF CANADA: 
(County or united counties, or Be it remembered, that on 
as the case muy be) of PAW BwAof , (Labourer), 
and I.. M. of , (grocer), and O. P. of » (yeoman,) per- 
sonally came and appeared before the undersigned, (one) of 
her Majesty’s justices of the peace in and for the said (county 
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or united counties, or as the case may be) of , and acknow- 
ledged themselves to owe to our sovereign lady the Queen the 
several sums following, that is to say: the said A. B. the sum 
of , and the said L. M. and O. P. the sum of , each, of 
good and lawful current money of this province, to be made and 
levied of their several goods and chattels, lands and tenements 
respectively, to the use of our said lady the Queen, her heirs 
and successors, if he the said A. B. shall fail in the condition 
endorsed (or hereunder written). 

Taken and acknowledged the day and year first above men- 
tioned at before me. 


(LoS ofteuse] 


The condition of the within, (or the above) written recog- 
nizance 1s such that if the said A. B. shall personally appear 
onthe day of . (tmstant), at o’clock in the (forenoon), 
at , before me or such justices of the peace for the said 
(county or united counties, or as the case may be) as may then 
be there, to answer further to the information (or complaint) of 
C, D. exhibited against the said A. B. and to be further dealt 
with according to law, then the said recognizance to be void, 
or else to stand in full force and virtue. 


Notice of suck Recognizance to be Given to the Defendant and his 
Sureties. 


Take notice, that you, A. B., are bound in the sum of 

and you, lL. M. and O. P., in the sum of each, that you 
A. B., appear personally on at o'clock in the (fore) 
noon at , before me or such justices of the peace for the 
(county or united counties, or as the case may be) of as 
shall then be there, to answer further to a certain information 
(or complaint) of C. D. the further hearing of which was 
adjourned to the said time and place, and unless you appear 
accordingly, the recognizance entered into by you, A. B., and 
by L. M. and O. P. as your sureties, will forthwith be levied 
on you and them. 


Dated this day of , one thousand eight hundred 
and 
J.S.f se] 
(F.) 
Certificate of Non-appearance to be Endorsed on the Defendant's 
Recognizance. 


I hereby certify, that the said A. B. hath not appeared at the 
time and place in the said condition mentioned, but therein 
hath made default, by reason whereof the within written re- 
cognizance is forfeited. 


JSafitiid-] 
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(G21) 


Summons to a Witness. 
PROVINCE OF CANADA: 


(County or united counties, as) To E. F. of , in the 

the case may be,) of i said (county or united counties, 

, or as the case may be) of 

Whereas information was laid (or complaint was made) 
before (one) of her Majesty’s justices of the peace in and 
for the said (county or united counties, or as the case may be) 
of » for that (&c., as im the summons,) and it hath been 
made to appear to me upon (oath) that you are likely to give 
material evidence on behalf of the (prosecutor or complainant, 
or defendant) in this behalf; these are therefore to require 
you to be and appear on wat o’clock in the (fore) noon, 
at before me or such justices of the peace for the said 
(county or wnited counties, as the case may be) as may then 
be there, to testify what you shall know concerning the matter 
of the said information (or complaint.) 

Given under my hand and seal, this day of in the 
year of our Lord , at in the (county, or as the case may 
be) aforesaid. JSPs] 


(G. 2.) 


Warrant where a Witness has not obeyed a Summons. 


PROVINCE OF CANADA: 


(County or unzted counties, as) To all or any of the constables 
the case may be) of I and other peace officers in 
the said (county or united counties, or as the case may be) of 
Whereas information was laid (or complaint was made) be- 
fore (one) of her Majesty’s justices of the peace, in and 
for the said (county or united counties, or as the case may be,) 
of for that (§c., as i& the swmmons,) and it having been 
made to appear to (me) upon oath, that E. F., of , in the 
said (county or united counttes, or as the case may be) (labourer) 
was likely to give material evidence on behalf of the (prosecu- 
tor,) (1) did duly issue (my) summons to the said E. F., re- 
quiring him to be and appear on sat o’clock in the 
(fore)) noon of the same day, at, before me or such justice 
or justices of the peace for the said (county or united counties, 
or as the case may be) as might then be there, to testify what 
he should know concerning the said A. B., or the matter of the 
said information Ce complaint): and whereas proof hath this 
day been made before me, upon oath, of such summons 
having been duly served upon the said E. F.; and whereas 
the said E. F. hath neglected to appear at the time and place 
appointed by the said summons, and no just excuse hath been 
offered for such neglect; these are therefore to command you 
to take the Said E. F., and to bring and have him on , at 
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o’clock in the noon, at before me or such justice or jus- 
tices of the peace for the said (cownty or united counties, or as 
the case may be), as may then be there to testify what he shall. 
know concerning the said information (or complaint.) 

Given under my hand and seal, this day of. s.10 Wie 
year of our Lord ae in the (county, or as the case may 
be) aforesaid. 

4 AS Pe & eT 


(G. 3.) 


Warrant for a Witness in the First Instance. 


PROVINCE OF CANADA: 


(County or united counties, or ) To all or any of the constables 
as the case may be) of ; or other peace officers, in 
the said (county or united counties, or as the case may be) of : 
Whereas information was laid (or complaint was made) be- 
fore the undersigned (one) of her Majesty’s justices of the 
peace in and for the said (county or united counties, or as 
the case may be) of , for that (d:c., as 1m the summons), 
and it being made to appear berore me on oath that E. F., of 
(dabourer,) is likely to give material evidence on behalf of 
the (prosecutor) in this matter, and it is probable that the said 
I. F. will not attend to give evidence without being compelled 
so todo; these are therefore to command you to bring and 
have the said E. F. before me, on » at o’clock in the 
( fore) noon, at , or before me or such other justice or jus- 
tices of the peace for the said (county or uneted counties or as 
the case may be) as may then be there, to testify what he shall 
know concerning the matter of the said information (or com- 
plaint.) 
Given under my hand and seal, this day of , In the 
year of our Lord, . at , In the (county, or as the case 
may be) aforesaid. 


, JBnh fay 3. ] 
(G. 4.) 
Tommitment of a Witness for Refusing to be Sworn or Grive 
Hvidence. 


PROVINCE OF CANADA: 


County or united counties, or ) 'Toall or any of the constables, or 

as the case may be), of other peace officers in the said 
leas or united counties, or as the cuse may be) of and to 
the keeper of the common gaol of the said (county or united 
counties, as the case may be) at ; Whereas information 
was laid (or complaint was made) before (me) (one) of her 
Majesty’s justices of the peace in and for the said (county or 
united counties, or as the case may be) of , for that (&c., 
as in the summons), and one KE. F., now appearing before me 
such justice as aforesaid, on » at , and beime required 
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by me to make oath or affirmation as a witness in that behalf, 
hath now refused so to do, (or being now here duly sworn as a 
witness in the matter of the said information (or complaint) 
doth refuse to answer a certain question concerning the pre- 
mises which is now here put to him, and more particularly the 
following question, (heve insert the exact words of the question), 
without offering any just excuse for such his refusal. These 
are therefore to command you, or any one of the said constables 
or peace officers to take the said E. F., and him safely to con- 
vey to the common gaol at aforesaid, and there deliver him 
to the said keeper thereof, together with this precept; and I 
do hereby command you the said keeper of the common gaol 
to receive the said E. F. into your custody in the said common gaol 
and there imprison him for such his contempt for the space of 
days, unless he shall in the meantime consent to be 
examined and to answer concerning the premises, and for so 
doing this shall be your sufficient warrant. 
Given under my hand and seal, this day of in the 
year of our Lord , at , in the (county, or as the case may 


- be) aforesaid. 
J. Si frase] 


(H.) 
Warrant to Remand a Defendant when Apprehended. 


PROVINCE oF CANADA: 


(County or united counties or ; To all or any of the constables, 
as the case may be), of or other peace officers in the 
said (county or united counties, or as the case may be) of and to 
the keeper of the (common gaol or lock-up house) at 
Whereas complaint was made (or information) was laid before 
(one) of her Majesty’s justices of the peace in and for the 
(county or wnited counties, or as the case may be) of , for 
that (&c., as 2 the swmmons or warrant); and whereas the 
said A. B. hath been apprehended under and by virtue of a 
warrant, upon such information (or complaint) and is now 
brought before me as such justice as aforesaid; these are 
therefore to command you, or any one of the said constables, or 
peace officers, in her Majesty’s name forthwith to convey the 
said A. B. to the (common gaol or lock-up house) at , and 
there to deliver him to the said keeper thereof, together with 
this precept ; and I do hereby command you the said keeper to 
receive the said A. B. into your custody in the said (common 
gaol or lock-up house) and there safely keep him until 
next, the day of — (¢mstant), when you are hereby com- 
manded to convey and have him at , at o’clock in the 
noon of the same day, before me, or such justice or justices 
of the peace of the said (county or wnited counties, or as the 
case may be) as may then be there, to answer to the said infor- 
mation (or complaint), and to be further dealt with according 
to law. 


My 
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Given under my hand seal, this day of in the year of 
our Lord , at , in the (county, or as the case may be) 
aforesaid. | J. 5. iiessa 

(I. 1.) 


Conviction for a Penalty to be Levied by Distress, and Default of 
Sufficient Distress, by Imprisonment. 


PROVINCE OF CANADA: 
(County or united counties, or) Be it remembered, that on the 

as the case may be) of day of  , in the year of our 
Lord » at , in the said (county or untted counties, or as 
the case may be), A. B. is convicted before the undersigned, 
(one) of her Majesty’s justices of the peace for the said (county 
or wnited counties, or as the case may be) for that he the said 
A. B., (&c., stating the offence, and the time and place when 
and where commvitted), and I adjudge the said A. B. for his 
said offence to forfeit and pay the sum of (stating the 
penalty, and also the compensation, if any) to be paid and ap- ~ 
plied according to law, and also to pay to the said ©. D. the 
sum of , for his costs in this behalf; and if the several sums 
be not paid forthwith or on or before the of wu -nextiy *1 
order that the same be levied by distress and sale of the goods 
and chattels of the said A. B., and in default of sufficient dis- 
tress, *I adjudge the said A. B. to be imprisoned in the common 
gaol of the said (county or united counties, or as the case may be) 
at , inthe said county of there to be kept to hard 
labour) for the space of , unless the said several sums and 
all costs and charges of the said distress (aud of the commitment 
and conveying of the sad A. B. to the said gaol) shall be sooner 
paid. 

Given under my hand and seal, the day and year first above 
mentioned, at in the (county or wnited counties, or as the 
case may be) aforesaid. | 1B) LG Sad 


*Or, when the issuing of a distress warrant would be ruin- 
ous to the defendant or his family, or it appears that he has 
no goods whereon to levy a distress, then, instead of the words 
between the asterisks ** say, ‘ then inasmuch as it hath now 
been made to appear to me (that the issuing of a warrant of 
distress in this behalf would be ruinous to the said A. B. or 
his family,” or, ‘‘that the said A. B. hath no goods or chat- 
tels whereon to levy the said sums by distress),’”’ I adjudge, 
&c., (as above, to the end.) 

(I. 2.) 


Conviction for a Penalty, and in default of Payment, Imprison- 
ment. 
PROVINCE oF CANADA: 
(County or united counties, or ) Be it remembered, that on the 
or as the case may be) of day of —_, in the year of 


. 


e 
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our Lord , at , in the said (county or united counties, 
or as the case may be), A. B. is convicted before the under- 
signed, (one) of her Majesty’s justices of the peace for the said 
(county or unrted counties, or as the case may be), for that he 
the said A. B. (&c., stating the offence, and the time and place 
when and where it was committed,) and I adjudge the said A. 
B. for his said offence to forfeit and pay the sum of (stat- 
ing the penalty and the compensation, if any), to be paid and 
applied according to law; and also to pay to the said C. D. the 
sum. of for his costs in this behalf; and if the said several 
sums be not paid forthwith (07, on or before mnext,) I ad- 
judge the said A. B. to be imprisoned in the common gaol of 
the said (county or united counties, or as the case may be,) at 
in the said county of (and there to be kept at hard 
labour) for the space of __, unless the said sums and the costs 
and charges of conveying the said A. B. to the said common 
gaol, shall be sooner paid. 
Given under my hand and seal, the day and year first above 
mentioned, at in the (county, or as the case may be) aforesaid. 


J.8. [t. 8] 
(I. 8.) 


Conviction when the Punishment is by Imprisonment, hc. 


PRovINCE oF CANADA: 


(County or untied counties, or ) Be it remembered, that on the 
as the case may be) of day of , in the year of 
our Lord , in the said (county or wnited counties, or as the 
case may be) A. B. is convicted before the undersigned (one) 
of her Majesty’s justices of the peace in and for the said 
(county or wnited counties, or as the case may be) for that he 
the said A. B. (&c., stating the offence, and the time and place 
when and where it was committed); and I adjudge the said A. 
B. for his said offence to be imprisoned in the common gaol of 
the said (county or wnited counties, or as the case may be,) at 

in the county of (and there to be kept at hard labour) 
for the space of ; and I also adjudge the said A. B. to pay 
to the said C. D. the sum of for his costs in this behalf, and 
if the said sum for costs be not paid forthwith, (or on or before 

next,) then * I order that the said sum be levied by distress 
and sale of the goods and chattels of the said A. B.; and in de- 
fault of sufficient distress in that behalf, * I adjudge the said 
A. B. to be imprisoned in the said common gaol, (and there 
kept at hard labour) for the space of , to commence at and 
from the term (a) of his imprisonment aforesaid, unless the said 
sum for costs shall be sooner paid. 

Given under my hand and seal, the day and year first above 
mentioned at in the (county or united counties, or as the 
case may be) aforesaid. 

Ja Din Lie Sa} 


(a) Quere.—The beginning or end of such term? The end is probably 
intended. 
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* Or, when the issuing of a distress warrant would be ruin- 
ous to the defendant or his family, or it appears that he has 
no goods whereon to levy a distress, then, instead of the words 
between the asterisks **, say, *‘inasmuch as it hath now 
been made to appear to me (that the issuing of a warrant of 
distress in this behalf would be ruinous to the said A. B. and 
his family,”’ ov, ‘that the said A. B. hath no goods or chat- 
tels whereon to levy the said sum for costs by distress),’’ I 
adjudge, Xc. 

(K. 1.) 


Order for Payment of Money to be Levied by Distress, and in de- 
fault of Distress, Imprisonment. 

PRovINcE OF CANADA: 
(County or united counties, or ) Be it remembered, that on 

as the case may be) of complaint was made be- 
fore the undersigned, (one) of her Majesty’s justices of the 
peace in and for the said (county or united counties, or as the 
case may be) of for that (stating the facts entitling 
the complainant to the order, with the time and place when and 
where they occurred), and now at this day, to wit, on 
at , the parties aforesaid appear before me the said jus- 
tice, (or the said C. D. appears before me the sad justice,) but 
the said A. B. although duly called doth not appear by himself, 
his counsel or attorney, and it is now satisfactorily proved to 
me on oath that the said A. B. hath been duly served with the 
summons in this behalf, which required him to be and appear 
here on this day before me or such justice or justices of the 
peace for the said (county or united cownties, or as the case 
may be) as should now be here, to answer the said complaint, 
and to be further dealt with according to law ; and now having 
heard the matter of the said complaint, I do adjudge the said 
A. B. to pay to the said C. D. the sum of forthwith, on 
or before neat, or as the statute may require), and also to 
pay to the said C. D. the sum of for his costs in this behalf; 
and if the said several sums be not paid forthwith (or on or 
before next) then *I hereby order that the same be levied 
by distress, and sale of the goods and chattels of the said A. B. 
and in default of sufficient distress in that behalf * I adjudge 
the said A.B. to be imprisoned in the common gaol of the said 
(county or united counties, or as the case may be) at in 
the said county of, (and there kept to hard labour) for the 
space of unless the said several sums and all costs and 
charges of the said distress (and of the commitment and con- 
veying of the said A. B. to the said common gaol,) shall be sooner 
paid. : 

Given under my hand and seal, this day of se be 
the year of our Lord, at in the (county, or as the 
case may be) aforesaid. 


j. 8. [L.8.] 
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Or, when the issuing of a distress warrant would be ruinous 
to the defendant or his family, or it appears he has no goods 
whereon to levy a distress, then, instead of the words between 
the astericks * * say, ‘inasmuch as it hath now been made to 
appear to me (that the issuing of a warrant of distress in this 
behalf would be ruinous to the said A. B. and his family,”’ o7, 
“that the said A. B, hath no goods or chattels whereon to levy 
the said sums by distress),’’ I adjudge, &c. 


(K 2.) 
Order for Payment of Money, and in default of Payment, Im- 


prisonment. 


Province oF CANADA: 
(County or united counties, or ) Be it remembered, That on 

as the case may be) of complaint was made before the 
undersigned (one) of her Majesty’s justices of the peace in and 
for the said (county or united cownites, or as the case may be) of 
for that (&c., stating the facts entitling the convplainant to the order, 
with the time and place when and where they occurred), and now at 
thisday,towit,on  ,at the parties aforesaid appear before 
me the said justice, (or the said C. D. appears before me the said 
justice,) but the said A. B. although duly called doth not appear 
by himself, his counsel or attorney, and it is now satisfactorily 
proved to me on oath that the said A. B. has been duly served 
with the summons in this behalf, requiring him to be and appear 
here on this day before me or such justices of the peace for the 
said (county or united counties, or as the case may be) as should 
now be here, to answer the said complaint, and be further dealt 
with according to law; and now having heard the matter of 
the said complaint, I do adjudge the said A. B. to pay to the 


said C. D. the sum of , forthwith, (or on or before 
next, or as the statute may require), and also to pay to the said 
C. D. the sum of for his costs in this behalf; and if the 


said several sums be not paid forthwith (07 on or before 

next,) then I adjudge the said A. B. to be imprisoned in the 
common gaol of the said (county or united counties, or as the 
case may be) at in the said county of (there to be 
kept at hard labour) for the space of , unless the said 
several sums (and costs and charges of commitment aud convey- 
ing the said A. .B. to the said common gaol) shall be sooner paid. 


Given under my hand and seal, this day of , in 
the year of our Lord , at in the (county, or as the 
case may be) aforesaid. J Boy rasa 


Order for any other matter where the Disobeying of vt 1s punishable 
with Imprisonment. 


Province or CaNnaDaA : 
(County or united counties, or ) Beitremembered, that on 
or as the case may be) of complaint was made before 
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the undersigned, (one) of her Majesty’s justices of the 
peace in and for the said (cownty or united counties, or as 
the case may be,) of , for that (stating the facts 
entitling the complainant to the order, with the time and place 
where and when they occurred,) and now at this day, to wit, 
on at , the parties aforesaid appear before me the 
said justice (or the said C. D. appears before me the said 
justice), but, the said A. B. although duly called doth not 
appear by himself, his counsel or attorney, and it is now satis- 
factorily proved to me upon oath that the said A. B. has been 
duly served with the summons in this behalf, which required 
him to be and appear here this day before me or such justice 
or justices of the peace for the said (cownty or united counties, 
or as the case may be,) as should now be here, to answer to the 
said complaint, and to be further dealt with according to law, 
and now having heard the matter of the said complaint, I do 
therefore adjudge the said A. B. to (here state the matter re- 
quired to be done,) and if upon a copy of the minute of this 
order being served upon the said A. B., either personally or by 
leaving the same for him at his last or most usual place of 
abode, he shall neglect or refuse to obey the same, in that case 
I adjudge the said A. B. for such his disobedience to be im- 
prisoned in the common gaol of the said (county or united 
counties, or as the case may be,) at in the said county of 
(there to be kept at hard labour) for the space of 

(unless the said order be sooner obeyed, (2f the statute authorise 
this); and I also adjudge the said A. B. to pay to the said C. 
D. the sum of for his costs in this behalf, and if the said 
sum for costs be not paid forthwith, (07, om or before next, ) 
I order the same to be levied by distress and sale of the goods 
and chattels of the said A. B., and in default of sufficient distress 
in that behalf, I adjudge the said A. B. to be imprisoned in the 
common gaol, (there to be kept at hard labour) for the space of 

to commence at and from the termination of his imprison- 
ment aforesaid, unless the said sum for costs shall be sooner 


paid... 
Given under my hand and seal, this day of , in the 
year of our Lord » at in the (county, or as the case 


may be) aforesaid. 
J. fis] 


(L.) 
Order of Dismissal of an Information or Complaint. 


PROVINCE OF CANADA: 


County or united counties, or ) Be it remembered, that on 

as the case may be), of } information was laid (or com- 
plaint was made) before the undersigned, (one) of her Majesty’s 
justices of the peace in and for the said (county or united 
counties, or as the case may be) of — , for that (&c., as in the 
summons to the defendant), and now at this day, to wit, on 
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at , both the said parties appear before me in order that I 
should hear and determine the said information (or complaint), 
(or the said A. B. appeareth before me,) but the said C. D. 
although duly called doth not appear, whereupon the matter 
of the said information (or complaint) being by me duly con- 
sidered, (it manifestly appears to me that the said information 
(or complaint) is not proved,* (and I do therefore dismiss the 
same,) and do adjudge that the said C. D. do pay to the said 
A. B. the sum of for his costs incurred by him in his defence 
in this behalf: and if the said sum for costs be not paid forth- 
with, (or on or before 5) I order that the same be levied by 
distress and sale of the goods and chattels of the said C. D., 
and in default of sufficient distress in that behalf, I adjudge 
the said C. D. to be imprisoned in the common gaol of the 
said (county or united counties, or as the case may be,) at 

in the said county of (and there to be kept at hard labour) 
for the space of unless the said sum for costs and charges 
of the said distress (and of the commitment of the said C.D. to 
the sard common gaol,) shall be sooner paid. 


Given under my hand and seal, this day of , in the 
year of Lord ,in the (county, or as the case may be) 
aforesaid. 

[JeoS. [L. s.] 


* Tf the Informant or Complainant do not appear, these words 
may be omitted. 
(M.) 
Certificate of Dismissal. 


I hereby certify that an information (or complatnt) preferred 
by C. D. against A. B. for that (o7 as im the swmmons,) was 
this day considered by me, one of her Majesty’s justices of the 
peace in and for the (county or wnited counties, or as the case 
may be) of , and was by me dismissed (with costs.) 

Dated this day of , one thousand eight hundred and 


J ects . 8. 
ney iil obit 


Warrant of Distress upon a Conviction for a Penalty. 


PROVINCE OF CANADA: 
(Connty or united counties, or as To all or any of the consta- 
the case may be) of bles, or other peace officers 
in the said (county or wnited counties, or as the case may be) 


of ; 
Whereas A. B., late of , (labourer,) was on this day (or 


on last past) duly convicted before , (one) of her Ma- 
jesty’s justices of the peace, in and for the said (county or 
united counties, or as the case may be) of , for that (stat- 


ing the offence as in the conviction,) and it was thereby ad- 
judged that the said A, B. should for such his offenee forfeit 


102 
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and pay, (&c., as in the conviction,) and should also pay to the 
said C. D. the sum of for his costs in that behalf; and it 
was thereby ordered that if the said several sums should not be 
paid (forthwith) the same should be levied by distress and sale 
of the goods and chattels of the said A. B.; and it was thereby 
also adjudged that the said A. B. in default of sufficient distress, 
should be imprisoned in the common gaol of the said (county 


or united counties, or as the case may be,) at in the said 
county of , (and there to be kept at hard labour) for the 
space of , unless the said several sums and all costs and 


charges of the said distress, and of the commitment and con- 
veying of the said A. B. to the said common gaol, should be 
sooner paid ; and whereas the said A. B. being so convicted as 
aforesaid and being (now) required to pay the said sums of 
and hath not paid the same or any part thereof, but therein 
hath made default; these are therefore to command you, in 
her Majesty’s name, forthwith to make distress of the goods and 
chattels of the said A. B.; and if within days next after 
the making of such distress, the said sums, together with the 
Teasonable charges of taking and keeping the distress, shall 
not be paid, then you do sell the said goods and chattels so by 
you distrained, and do pay the money arising from such sale 
unto me (the convicting justice or one of the convicting jus- 
tices) that I may pay and apply the same as by law is directed, 
and may render the overplus, if any, on demand, to the said A. 
B.; and if no such distress can be found, then, that you cer- 
tify the same unto me, to the end that such further proceedings 
may be had thereon as to law doth appertain. 

Given under my hand and seal, this day of in the 
year of our Lord sat in the (county, or as the case may 
be) aforesaid. 


JS; Le et 
GIN, 2.) 


Warrant of Distress upon an Order for the Payment of Money. 
PROVINCE OF CANADA : 


(County or united counties, or ) To all or any of the constables, 
as the case may be) of ‘ or other peace officers, in the 
said (county or united counties, or as the case may be) of 
Whereas on last past, a complaint was made before 
(one) of her Majesty’s justices of the peace in and for the said 
(county or united counties, or as the case may be), for that 
&c., as in the order,) and afterwards, to wit, on » at , 
the said parties appeared before (as in the order,) and 
thereupon having considered the matter of the said complaint, 
the said A. B. was adjudged (to pay to the said C. D. the sum 
of on or before then next,) and also to pay to the said 
C.D. the sum of for his costs in that behalf; and it was 
ordered that if the said several sums should not be paid on or 
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before the said then next, the same should be levied by 
distress and sale of the goods and chattels of the said A. B. ; 
and it was adjudged that in default of sufficient distress in that 
behalf, the said A. B. should be imprisoned in the common 
gaol of the said (county or wnited counties, or as the case may 
be,) at in the said county of (and there kept at hard 
labour,) for the space of _, unless the said several sums and 
all costs and charges of the distress (and of the commitment 
and conveying of the said A. B. to the said common gaol) 
should be the sooner paid; and * whereas the time in and by 
the said order appointed for the payment of the said several 
sums of and hath elapsed, but the said A. B. hath not 
paid the same or any part thereof, but therein hath made de- 
fault; these are therefore to command you, in her Majesty’s 
name, forthwith to make distress of the goods and chattels of 
the said A. B.; and if within the space of days after the 
making of such distress, the said last mentioned sums, toge- 
ther with the reasonable charges of taking and keeping the 
said distress, shall not be paid, that then you do sell the said 
goods and chattels so by you distrained, and do pay the money 
arising from such sale unto me, (or some other of the convict- 
ing justices, as the case may be) that I (or he) may pay and 
apply the same as by law directed, and may render the over- 
plus, if any, on demand, to the said A. B.; and if no such dis- 
tress can be found, then that you certify the same unto me, to 
the end that such proceedings may be had therein, as to law 
doth appertain. 

Given under my hand and seal, this day of in the 
year of our Lord sete in the (cownty, or as the case may 
be) aforesaid. 

Dees v pitas. | 
(N. 3.) 


Endorsement in Backing a Warrant of Distress. 


ProvineE oF CANADA: 
(County or united counties, or ) Whereas proof upon oath hath 

as the case may be) of this day been made _ before 
me, one of her Majesty’s justices of the peace in and for the 
said (county or united counties, or as the case may be,) that the 
name of J. S. to the within warrant subscribed, is of the hand- 
writing of the justice of the peace within mentioned, 1 do 
therefore authorise U. T. who bringeth me this warrant, 
and all persons to whom this warrant was originally directed, 
or by whom the same may be lawfully executed, and also 
all constables and other peace officers in the said (cownty 
or united counties, or as the case may be,) of to execute 
the same within the said (county or umzted counties, or as the 
case may be) of 

Given under my hand, this day of , one thousand 
eight hundred and 0. K 
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(N. 4.) 


Constable’s return to a Warrant of Distress. 


I, W. T., constable of , in the (county or united counties, 
or as the case may be) of , hereby certify to J. S., Esq., 
one of her Majesty’s justices of the peace for the (county or 
united counties, or as the case may be) that by virtue of this 
warrant, I have made diligent search for the goods and chattels 
of the within mentioned A. B., and that I can find no sufficient 
goods or chattels of the said A. B. whereon to levy the sums 
within mentioned. 

Witness my hand, this day of one thousand eight 
hundred and 

Wel 


(N. 5.) 
Warrant of Comnutment for want of Distress. 


To all or any of the constables and other peace officers, in the 
(county or united counties, or as the case may be,) of ‘ 
and to the keeper of the common gaol of the said (county or 
united counties, or as the case may be,) of at itt 
the said county of : 

Whereas (&c., as in either of the foregoing distress warrants 
NN. 1, 2, to the asterisk *, and then thus): And whereas after- 
wards, on the day of , in the year aforesaid, I, the 
said justice, issued a warrant to all or any of the constables or 
other peace officers of the (county or wnited counties, or as the 
case may be,) of commanding them, or any of them, to 
levy the said sums of and by distress and sale of 
the goodsand chattels of the said A.B.: And whereas it appears 
to me, as well by the return to the said warrant of distress, by 
the constable who had the execution of the same, as otherwise, 
that the said constable hath made diligent search for the goods 
and chattels of the said A. B., but that no sufficient distress 
whereon to levy the sums above mentioned could be found; 
these are therefore tocommand you, the said constables or peace 
officers, or any one of you, to take the said A. B., and him safely 
to convey to the common gaol at , aforesaid, and there 
deliver him to the said keeper, together with this precept ; and 
I do hereby command you, the said keeper of the said common 
gaol to receive the said A. B. into your custody, in the said 
common gaol, there to imprison him, (and keep him at hard 
labour) for the space of , unless the said several sums, 
and all the costs and charges of the said distress, (and of the 
commitment and conveying of the said A. B. to the said com- 
mon gaol) amounting to the further sum of , Shall be 
sooner paid unto, you the said keeper; and for so doing thisshall 
be your sufficient warrant. i) - 

Given under my hand and seal, this day of } 
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in the year of our Lord , at in the (county, or 
as the case may be,) aforesaid. 
oe Puasa 


(0. 1.) 


Warrant of Commitment upon a Conviction for a Penalty in the 
jirst mstance. 


Province oF CANADA: 


(County or untted counties, or )'To all or any of the constables 
as the case may be) of and other peace officers in 
the said (cownty or wnited counties, or as the case may be) of 
, and to the keeper of the common gaol of the said 
(county or uneted counties, or as the case may be) of 
at in the said county of : 

Whereas A. B., late of (labourer,) was on this day con- 
victed before the undersigned (ome) of her Majesty’s justices of 
the peace in and for the said (county or united counties, or as 
the case may be) for that (stateng the offence as in the convic- 
tion), and it was thereby adjudged that the said A. B. for his 
offence should forfeit and pay the sum of (&c., as in 
the conviction,) and should pay to the said C. D. the sum of 

for his costs in that behalf; and it was thereby further 
adjudged thatjif the said several sums should not be paid (forth- 
with) the said A. B. should be imprisoned in the common gaol 
of the said (county or united counties, or as the case may be) 
at in the said county of (and there kept at 
hard labour) for the space of , unless the said several 
sums (and the costs and charges of conveying the said A. 
B. to the said common gaol) should be sooner paid; and 
whereas the time in and by the said conviction appoint- 
ed for the payment of the said several sums hath elapsed, 
but the said A. B. hath not paid the same or any part thereof, 
but therein hath made default. ‘These are therefore to com- 
mand you, the said constables or peace officers, or .any one of 
you, to take the said A. B., and him safely to convey to the 
common gaol at aforesaid, and there to deliver him to the 
keeper thereof, together with this precept; and I do hereby 
command you the said keeper of the said common gaol to 
receive the said A. B. into your custody in the said common 
gaol, there to imprison him (and keep him at hard lahour) for 
the space of , unless the said several sums (and costs and 
charges of carrying him to the said common gaol, amounting 
to the further sum of ), shall be sooner paid; and for your 
so doing this shall be your sufficient warrant. 

Given under my hand and seal this day of , in the 
(county, or as the case may be) aforesaid. 

UeWSE cues | 
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(O 2.) 
Warrant of Commitment on an Order in the first instance. 


PRovinckE oF CANADA: 


(County or united counties, or ) To all or any of the constables 
as the case may be) of and other peace officers in 
the said (county or wntted counties, or as the case may be) of 
, and to the keeper of the common gaol of the (county or 


united counties, or as the case may be) of _ at in the 
said county of 
Whereas on last past, complaint was made before the 


undersigned (one) of her Majesty’s justices of the peace in and 
for the said (county or united counties, or as the case may be) of 
for that (&c., as im the order) and afterwards, to wit, on 

the day of , at , the parties appeared before me the 
said justice (or as 2 may be in the order) and thereupon 
having considered the matter of the said complaint, I adjudged 
thesaid A. B. to payto the saidC. D.thesumof —_, onor before 
the day of — then next, and also to pay to the said C. D. 
the sum of for his costs in that behalf; and I also thereby 
adjudged that if the said several sums should not be paid on or 
before the day of then next, the said A. B. should 
be imprisoned in the common gaol of the (county or untted 
counties, or as the case may be) of at in the said 
county of (and there be kept at hard labour) for the space 
of , unless the said several sums (and the costs and 
charges of conveying the said A. B.-to the said common gaol, 
as the case may be) should be sooner paid; and whereas the 
time in and by the said order appointed for the payment of the 
said several sums of money hath elapsed, but the said A. B. 
hath not paid the same or any part thereof, but therein hath 
made default; these are therefore to command you, the said 
constables and peace officers, or any of you, to take the said A. 
B. and him safely convey to the said common gaol, at 
aforesaid, and there to deliver him to the keeper thereof, to- 
gether with this precept; and I do hereby command you the 
said keeper of the said common gaol, to receive the said A. B. 
into your custody in the said common gaol, there to imprison 
him (and keep him at hard labour) for the space of : 
unless the said several sums (and the costs and charges of con- 
veying him to the said common gaol, amounting to the further 
sum of ») Shall be sooner paid unto you the said keeper ; 
and for your so doing, this shall be your sufficient warrant. 

Given under my hand and seal, this day of ent 
the year of our Lord at ,in the (county, or as the 
case way be) aforesaid. 


J: D. fis 8. | 
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Warrant of Distress for Oosts wpon an Order for Dismissal of an 
Information and Complaint. 


PROVINCE OF CANADA: 


(County or united counties, or 2 To all or any of the constables, 

as the case may be) of or other peace officers in the 
said (county or united counties, or as the case may be) of 

Whereas on last past, information was laid (or com- 
plaint was made) before (one) of her Majesty’s justices of the 
peace in and for the said (county or united counties, or as the 
case may be) of for that (&c., as in the order of dismissal, ) 
and afterwards, to wit, on at , both parties appear- 
ing before in order that (J) should hear and determine 
the same, and the several proofs adduced to (me) in that behalf 
being by (me) duly heard and considered, and it manifestly ap- 
pearing to (me) that the said information (or complaint) was not 
proved, (/) therefore dismissed the same, and adjudged that the 
said C. D. should pay to the said A. B. the sum of for 
his costs incurred by him in his defence in that behalf; and (J) 
ordered that if the said sum for costs should not be paid ( forth- 
with) the same should be levied on the goods and chattels of 
the said C. D., and (7) adjudged that in default of sufficient 
distress in that behalf the said C. D. should be imprisoned in 
the common gaol of the said (county or wneted countees, or as 
the case may be) of at in the said county of 
(and there kept at hard labour) for the space of , unless 
the said sum for costs, and all costs and charges of the said 
distress, and of the commitment and conveying of the said A. 
B. to the said common gaol should be sooner paid; * and 
whereas the said C. D. being now required to pay to the said 
A. B. the said sum for costs, hath not paid the same, or any 
part thereof, but therein made default; these are therefore to 
command you in her Majesty’s name, forthwith to make distress 
of the goods and chattels of the said C. D., and if within the 
space of days next after the making of such distress, the 
said last mentioned sum, together with the reasonable charges 
of taking and keeping the said distress, shall not be paid, then 
that you do sell the said goods and chattels so by you distrained, 
and do pay the money arising from such sale to me (the justice 
who made such order or dismissal as the case may be) that (J) 
may pay and apply the same as by law directed, and may 
render the overplus (7f any,) on demand to the said C. D., 
and if no such distress can be found, then that you certify 
the same unto me, (or to any other justice of the peace for the 
same) (county or united counties, or as the case may be) to the 
end that such proceedings may be had therein as to Jaw doth 
appertain. 

Given under my hand and seal, this day of , in the 
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year of our Lord > at , in the (cownty or as the case may 
be) aforesaid. 


J See. | 
(Q 2.) 
Warrant of Commitment for want of Distress in the last case. 


PrRovINCE or CANADA: : 
(County or united counties, or 2 To all or any of the constables, 

as the case may be) of or peace officers, in the said 
(county or united counties, or as the case may be) of , and to 
the keeper of the common gaol of the said (county or united 
counties, or as the case may be) of + et in the said 
county of : let 

Whereas (&c., as in the form, to the asterisk,* and then thus :) 
and whereas afterwards, on the day of , in the year 
aforesaid, I, the said justice, issued a warrant to all or any of 
the constables or other peace officers of the said (cownty or 
united counties, or as the case may be) commanding them, or any 
of them, to levy the said sum of _ for costs, by distress and 
sale of the goods and chattels of the saidC. D. And whereas it 
appears to me as well by the return to the said warrant of 
distress of the constable (or peace officer) charged with the 
execution of the same, as otherwise, that the said constable 
hath made diligent search for the goods and chattels of the said 
C. D., but that no sufficient distress whereon to levy the sum 
above mentioned could be found. These are therefore to com- 
mand you, the said constables and peace officers, or any one of 
you, to take the said C. D. and him safely convey to the com- 
mon gaol of the said (county or united counties as the case may be), 
at aforesaid, and there deliver him to the keeper thereof 
together with this precept; and [ hereby command you, the 
said keeper of the said common gaol to receive the said C. D. 
into your custody in the common gaol, there to imprison him 
(and keep him at hard labour) for the space of — (unless the said 
sum, and all the costs and charges of the said distress) and of 
the commitment and conveying of the said C. D. to the said common 
gaol, amounting to the further sum of ») shall be sooner paid 
up unto you the said keeper; and for your so doing, this shall 
be your sufficient warrant. . 

Given under my hand and seal, this day of in the 
year ef our Lord , at , in the (county or as the case may 


be) aforesaid. 
Jo. [r's, | 


(R.) 


Certificate of Clerk of the peace that the costs of an appeal are not 
paid, 


Office of the clerk of the peace for the (cownty or wnited coun- 
ties, or as the case may be) of : 
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Title of the Appeal. 


[ hereby certify, that at a court of general quarter sessions 
of the peace holden at , in and for the said (county or united 
counties, or as the case may be) on last past, an appeal by A. 
B, against a conviction (or order) of J. S. Esquire, one of her 
Majesty’s justices of the peace in and for the said (cownty or 
wnited counties, or as the case may be), came on to be tried, and 
was there heard and determined, and the said court of general 
quarter sessions thereupon ordered that the said conviction (or 
order) should be confirmed (or quashed,) and that the said 
(appellant) should pay to the said (respondent) the sum of 
for costs incurred by him in the said appeal, and which sum 
was thereby ordered to be paid to the clerk of the peace of the 
said (county or wnited counties, or as the case may be) on or before 
the day of instant, to be by him handed over to the said 
(respondent), and I further certify that the said sum for costs 
has not, nor has any part thereof, been paid in obedience to the 
said order 

Dated the dayof . ,one thousand eight hundred and 

Go Ele 
Clerk of the Peace. 


(S. 1.) 


Warrant of Distress for Costs of Appeal against a Conviction 
or Order. 


PRovINCE OF CANADA: 


(County or united counties, or ) Toall or any of the constables, 
as the case may be) of or other peace officers, in 
the said (county or united counties, or as the case may be) of 
Whereas (&c., as in the warrants of distress, N' 1,2, ante, and 
10 the end of the statement of the conviction or order, and then thus): 
And whereas the said A. B. appealed to the court of general 
quarter sessions of the peace for the said (county or umited 
counties, or as the case may be) against the said conviction or 
order, in which appeal the said A. B. was the appellant, and 
the said C. D. (or J. S., esquire, the justice of the peace who 
made the said conviction ov order) was the respondent, and 
which said appeal came on to be tried and was heard and de- 
termined at the last general quarter sessions of the peace for 
the said (county or united counties, or as the case may be) holden 
at , on , and the said court of general quarter sessions 
thereupon ordered that the said conviction (or order) should be 
confirmed (or guashed,) and that the said (appellant) should pay 
to pay to the said (respondent) the sum of for his costs in- 
curred by him in the said appeal, which said sum was to be 
paid to the clerk of the peace of the said (county or wnited 
counties, or as the case may be) on or before the day of 
one thousand eight hundred , to be by him handed over to 
the said (C. D.); and whereas the clerk of the peace of the 
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said (county or united counties, or as the case may be) hath on 
the day of instant, duly certified that the said sum for 
costs had not been paid ;* these are therefore to command you 
in her Majesty’s name, forthwith to make distress of the goods 
and chattels of the said (A. B.) and if within the space of 
days next after the making of such distress, the said last men- 
tioned sum, together with the reasonable charges of taking and 
keeping the said distress, shall not be paid, that then you do 
sell the said goods and chattels so by you distrained, and do 
pay the money arising from such sale to the clerk of the peace 
for the said (cownty or wneted counties, or as the case may be) of 
. that he may pay and apply the same as by law directed ; 
and if no such distress can be found, then that you certify the 
same unto me or any other justice of the peace for the same 
(county or united counties, or as the case may be) to the end that 
such proceedings may be had therein as to law doth appertain. 
Given under my hand and seal, this day of , in the 
year of our Lord np , In the (county, or as the case may 
be) aforesaid. 


LB Pie el ray 
(S. 2.) 
Warrant of Commitment for want of Distress in the last case. 


PROVINCE OF CANADA: 


(County or unrted counties, or \ To all or any of the constables, 

as the case may be) of or other peace officers, in the 
said (county or untted counties, or as the case may be) of , and 
to the keeper of the common gaol of the said (county or united 
counties, or as the case may be) of nt , in the said county 
of 

Whereas (gc., as 7 the last form, to the asterisk *, and then 
thus): And whereas, afterwards, on the day of , in the 
year aforesaid, I, the undersigned, issued a warrant to all or 
any of the constables and other peace officers in the said (county 
or united counties, or as the case may be) of , commanding 
them, or any of them, to levy the said sum of , for costs, by 
distress and sale of the goods and chattels of the said A. B.; 
and whereas it appears to me, as well by the return to the said 
warrant of distress of the constable (or peace officer), who was 
charged with the execution of the same, as otherwise, that the 
said constable hath made diligent search for the goods and 
chattels of the said (A. B.), but that no sufficient distress where- 
on to levy the said sum above mentioned could be found; these 
are therefore to command you, the said constables or peace ofli- 
cers, or any one of you, to take the said A. B., and him safely 
to convey to the common gaol of the said (county or united coun. 
ties) of — (as the case may be,) at , aforesaid, and there de- 
liver him to the said keeper thereof, together with this precept; 
and I do hereby command you, the said keeper of the said 
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common gaol to receive the said A. B. into your custody in the 
said common gaol, there to imprison him (and keep him at hard 
labour) for the space of , unless the said sum and all costs 
and charges of the said distress (and of the commitment and con- 
veying of the said A. B. to the said common gaol, amounting to the 
further sum of ) shall be sooner paid unto you, the said 
keeper; and for so doing, this shall be your sufficient warrant. 

Given under my hand and seal, this day of — ,1in the 
year of our Lord » at , in the (county, or as the case may 
be) aforesaid. 

O. K. [1.'s.] 
(T.) 
General Form of Information on Oath. 


PRovINCE oF CANADA: 
(County or united counties, or ) The information (or complaint) 

as the case may be), of I oe C. D., of the township of 
in the said (county or united counties, or as the case may be) of 

(labourer) (If preferred by an attorney or agent, say:) * by 
-» his duly authorised agent (or attorney), in this behalf, 
taken upon oath, before me, the undersigned, one of her 
Majesty’s justices of the peace, in and for the said (county or 
united counties, or as the case may be) of , at N., in the said 
(county, or as the case may be) of , this day of in the year 
our Lord, one thousand eight hundred and ,» who saith* 
that (he hath just cause to suspect and believe, and doth sus- 
pect and believe that) A. B., of the (¢ownship) of , in the 
said (county, or as the case may be) of (within the space 
of ») (the time within which the information or complaint 
must be laid,) last past, to wit, on the day of instant, at 
the township of _, in the (county, or as the case may be) atore- 
said, did (here set out the offence, gc.) contrary to the form of 
the statute in such case made and provided. 
CL) (orb), fa.) 

Taken and sworn before me, the day and year and at the 

place above mentioned. 


Form of Order of Dismissal of an Information or Complaint. 
PROVINCE OF CANADA: 


(County or wnited counties, or @ Be it remembered, that on ; 
as the case may be), of Rraerie was laid (07 com- 
plaint was made) before the undersigned, (one) of her Majesty’s 
justices of the peace in and for the said (county or untted coun- 
ties, or as the case may be) of for that (g-c., as in the sum- 
mons to the defendant,) and now at this day, to wit, on pat 
, * both the said parties appear before me in order that I 
should hear and determine the said information (or complaint), 
(or the said A. B. appeareth before me, but the said C. D., 


*If at an adjournment, insert here: ‘*To which day the hearing of this 
case hath been duly adjourned, of which the said C. D. had due notice.” 
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although duly called, doth not appear); whereupon the matter 
of the said information (or complaint) being by me duly con- 
sidered a manifestly appears to me that the said information, 
or complaint is not proved, and (+) I do therefore dismiss the 
same,) and do adjudge that the said C. D. do pay to the said 
A. B. the sum of for his costs incurred by him in his 
defence in this behalf; and if the said sum for costs be not 
paid forthwith, (or on or before ), I order that the same be 
levied by distress and sale of the goods and chattels of the said 
C. D., and in default of sufficient distress in that behalf, I 
adjudge the said C. D. to be imprisoned in the common gaol of 
the said (county or wnited countres, or as the case may be) of 

at in the said county of (and there kept at hard 
labour) for the space of , unless the said sum for costs, and 
all costs and charges of the said distress (and of the commat- 
ment and conveying of the said C. D. to the said common gaol) 
shall be sooner paid. 


Given under my hand and seal, this day of , 1n the 
year of our lord, ,at inthe (county, or as the case may be) 
aforesaid. 

Je Seo frist 


tif the informant or complainant do not appear, these words may be 
omitted. 


Form of Certificate of Dismissal. 


[ hereby certify, that an information (or complaint) preferred 
by O. D. against A. B. for that (&c., as in the summons) was 
this day considered by me, one of her Majesty’s justices of 
the peace in and for the (county or wnited counties, or as the case 


may be) of  , and was by me dismissed (with costs). 
Dated this day of , one thousand eight hundred 
and 
Jai 


General Form of Notice of Appeal Against a Conviction. 


To C. D. of &c., and (the names and additions of the parties 
to whom the notice of appeal is required to be given.) 

Take notice, that I, the undersigned A. B., of, &c., do 
intend to enter and prosecute an appeal at the next general 
quarter sessions of the peace, to be holden at , in and for 
the (county or united counties, or as the case may be,) of ‘ 
against a certain conviction (or order) bearing date on or about 
the day of instant, and made by (you) C. D., Esquire, 
(one) of her Majesty’s justices of the peace for the said (county 
or united counties, or as the case may be,) of , whereby I, the 
said A. B., was convicted of having or was ordered to pay ; 
(here state the offence asin the conviction, information or sum- 
mons, or the amount adjudged to be paid, as in the order, as cor- 
rectly as possible): and further, take notice that the grounds of 
my appeal are, first, that Lam not guilty of the said offence ; 
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secondly, that the formal conviction drawn up and returned to 
the sessions is not in law sufficient to support the said convic- 
tion of me the said A. B., (together with any other grownds, 
care being taken that all are stated, as the appellant will be pre- 
cluded from going into any other than those stated.) 

Dated this day of — one thousand eight hundred and 
A. B. 


Mem.—/Jf this notice be given by several defendants, or by an attorney, it can 
easily be adapted. 


Form of Recognizance to Try the Appeal, §-c. 


Be it remembered, that on wAroBY, of (labourer,) and 
L. M., of (grocer,) and N. O., of (yeoman,) personally 
came before the undersigned, (one) of her Majesty’s justices of 
the peace in and for the said (county or uneted counties, or as 
the case may be,)of —_, and severally acknowledged themselves 
to owe to our sovereign lady the Queen, the several sums fol- 
lowing, that is to say, the said A. B. the sum of , and the 
said L. M. and N. O. the sum of , each, of good and lawful 
money of Canada, to be made and levied of their several goods 
and chattels, lands and tenements respectively, to the use of 
our said lady the Queen, her heirs and successors, if he the 
said A. B. shall fail in the condition endorsed. 

Taken and acknowledged the day and year first above men- 


tioned, at , before me. 
ie, S. 


The condition of the within written recognizance is such, 
that if the said A. B. shall, at the (neat) general quarter ses- 
sions of the peace, to be holden at , on the day of 
next, in and for the said (county or wnited counties, or as the 
case may be,) of , enter and prosecute an appeal against a 
certain conviction bearing date the day of instant, and 
made by me the said justice, whereby he the said A. B. was 
convicted, for that he the said A. B. did on the day of : 
at the township of , in the said (county or united countees, 
or as the case may be,) of (here set out the offence as stated in 
the conviction ;) and further, that if the said A. B. shall abide 
by and duly perform the order of the court to be made upon 
the trial of such appeal, then the said recognizance to be void, 
or else to remain in full force and virtue. 


Form of Notice of such Recognizance to be given to the Defendant 
(Appellant) and his Surety. 


Take notice, that you, A. B., are bound in the sum of 
pounds, and you, L. M. and N. O. in the sum of each, that 
you the said A. B. at the next general quarter sessions of the 
peace tobe holden at __, in and for the said (cownty or united 
counties, or as the case may be) of , enter and prosecute an 
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appeal against a conviction dated the day of (2nstant,) 
whereby you, A. B., were convicted of (stating offence shortly), 
and abide by and perform the order of the court to be made 
upon the trial of sueh appeal; and unless you prosecute such 
appeal accordingly, the recognizance entered into by you will 
forthwith be levied on you. 

Dated this day of one thousand eight hundred and 


SURETIES. 


Complaint by the Party Threatened for Sureties for the Peace. 


Proceed as in the form (T.) to the astertsk*, then: did, on 
the day of (instant, or last past as the case may be,) 
threaten the said C. D. in the words or to the effect following, 
that is to say, (set them out, with the circumstances under which 
they were used): and that from the above and other threats used 
by the said A. B. towards the said C. D., he the said C. D. is 
afraid that the said A. B. will do him some bodily injury, and 
therefore prays that the said A. B. may be required to find suf- 
ficient sureties to keep the peace and be of good behaviour 
towards him the said C. D.; and the said C. D. also saith that 
he doth not make this complaint against nor require such sure- 
ties from the said A. B. from any malice or ill-will, but merely 
for the preservation of his person from injury. 


Form of Recognizance for the Sessions. 


Be it remembered, that on the day of , in the year of 
our Lord), A. B.,of — (labourer), 1. M., of (grocer,) and 
N.0O., of . , (butcher), personally came before (us), the un- 
dersigned, (two) of her Majesty’s justices of the peace for the 
said (county or united counties, or as the case may be), of — and 
severally acknowledged themselves to owe to our lady the 
Queen the several sums following, that is to say: the said A. 
B. the sum of , and the said L. M. and N. O. the sum of 

each, of good and lawful money of Canada, to be made and 
levied of their goads and chattels, lands and tenements respec- 
tively, to the use of our said lady the Queen, her heirs and suc- 
cessors, if he the said A. B. fail in the condition endorsed. 

Taken and acknowledged the day and year first above men- 
tioned, at , before us. 

Ayers? 
cbt 


The condition of the within written recognizance is such that 
if the within bounden A. B. (of, &c.) shall appear at the next 
court of general quarter sessions of the peace to be holden in 
and for the said (county or united counties, or as the case may be) 
of  , to do and receive what shall be then and there enjoined 
him by the court, and in the meantime shall keep the peace 
and be of good behaviour towards her Majesty and all her liege 
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now next ensuing, then the said recognizance to be void, 
or else to stand in full force and virtue. 


Form of Commitment in Default of Sureties. 


PROVINCE OF CANADA: 


(County or united counties, or To the constable of the in 

as the case may be) of the county of (one of the 
united counties of or as the case may be) and to the keeper of 
the common gaol of the said county (or untted counties, as the 
case may be) at , in the said county (or in the county of 

Whereas on the day of , Instant, complaint on oath 
was made before the undersigned (or J. L., Hsquire,) (one) of 
her Majesty’s justices of the peace in and for the said (county 
or united counties, or as the case may be) of , by C. D. of the 
township of in the said (county, or as the case may be) 
(labourer,) that A.B. of, &c., on the day of —_, at the town- 
ship of , aforesaid, did threaten (d&c., follow to end of com- 
plaint, as in form above, in the past tense, then): And whereas the 
said A. B. was this day brought and appeared before the said 
justice (or J. S., Hsquire,) one of her Majesty’s justices of the 
peace in and for the said (county or united counties, or as the case 
may be) of , to answer the said complaint: and *having 
been required by me to enter into his own recognizance 
in the sum of with two sufficient sureties in the sum 
of each, as well for his appearance at the next general 
quarter sessions of the peace, to be held in and for the said 
(county or united counties, or as the case may be) of , to do 
what shall be then and there enjoined him by the court, as also 
in the meantime to keep the peace and be of good behaviour 
towards her Majesty and all her hege people, and especially 
towards the said C. D., hath refused and neglected, and still 
refuses and neglects to find such sureties; these are therefore 
to command you the said constable of the township of __, to 
take the said A. B., and him safely to convey to the (common 
gaol) at aforesaid, and there to deliver him to the keeper 
thereof, together with this precept; and I do hereby command 
you the said keeper of the said (common gaol) to receive the 
said A. B. into your custody, in the said (common gaol,) there 
to imprison him* until the said next general sessions of the 
peace, unless he in the meantime find sufficient sureties as well 
for his appearance at the said sessions, as in the meantime to 
keep the peace as aforesaid. 

Given under my hand and seal, this. day of , in the 
year of our Lord it , in the (county, or as the case may 
be) aforesaid. 

JS. [rss] 


SUMMONS. 
A summons is the usual process issued by justices to pro- 
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cure the attendance of a person accused, where the offence 
is between party and party, and not of an aggravated nature ; 
but where the offence is of a higher nature, as felony, breach 
of the peace, &c., and in cases where the king is a party, it 
may be proper to issue a warrant in the first instance. In 
petty assaults, though justices are authorised to issue a war- 
rant on complaint on oath of the party, yet a summons is 
more advisable, as in many cases it is found that there is 
little or no pretence for the accusation.— Paley, 18. A 
summons may be either directed to the party, or to a con- 
stable, requiring him to summon the party— Paley, 18; 
and it may be issued by one justice in matters of complaint 
to be heard before two justices (see *2 W. IV., c. 4, and 16 
V., c. 178, § 25). Where the summons is directed to the con- 
stable, or a third person, a copy of it plainly and legibly writ- 
ten on paper, should be served personally (a) upon the party 
accused; if directed to the party himself, the original 
should be served, and a copy of it kept by the party 
serving it. It should be personally served upon the party 
accused, unless where personal service (a) is expressly dis- 
pensed with by statute.—Arch. Con. 97. The justice should 
fix the time of day when the party should attend; for 
though the accused is bound (if the summons is to attend a 
petty sessions) to wait until the magistrate can attend to the 
complaint, yet it is reasonable to appoint a time when the 
complaint can probably be heard.—TZoone, 858. If the 
complaint is on oath, it should be so stated in the summons 
—Toone, 858; but an information for a penalty need not be 
on oath, unless the statute requires it.—8 7. R. 508. Where 
a particular form of notice or summons is required by a 
statute that must be strictly pursued.—Paley, 18. Where 
the defendant, after being duly served with the summons, 
neglects to appear before the magistrate, he may be in that 
case convicted in his absence.—W&. v. Simpson, 1 Str. 44; 

10 Mod. 248, 341, 870; but proof should previously be 
given of the service of the summons. —Paley, 21. And 
see the ‘‘Summary Convictions Act,’ 16 V., 178, § 12. 

In a case where a defendant was convicted without a 
previous summons, the Court of King’s Bench granted 
a criminal information against the justice.—R. v. Venables, 
Ld. R. 1407. The defendant should be allowed a reason- 
able time for his appearance, for a summons to appear imme- 


(a) Personal service dispensed with by the Summary Conviction Act, 16 
V., c. 178, 2 1, leaving the same with a person, at the defendants last or 
usual place of abode will be sufficient. It should be with some grown up 
person, and not a mere child nor a stranger, but a resident or inmate, 
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diately, or upon the same day, would be bad, unless cured 
by the defendant’s appearance.— 2. v. Mallison, Burr. 681; 
R. v. Johnson, 1 Str. 261. 

For the form of a Summons see ‘‘ Swmmary Conviction.” 


SUNDAY. 
See “ Lord’s Day.” 


SURETY FOR GOOD BEHAVIOUR. 


A man may be compelled to find sureties of the peace, 
both for the good behaviour and for the peace; and yet the 
good behaviour includeth the peace, and he that is bound to 
the good behaviour, is therein also bound to the peace.— 
Dalt., ¢. 122. The authority under which a justice of the 
peace may require surety for the good behaviour, is founded 
upon the statute 84 Ed. 3. c. 1; and the commission of the 
peace. No one ought to be bound to the good behaviour 
for any rash, quarrelsome, or unmannerly words, unless 
they either tend to a breach of the peace, or to scandalise 
the government, by abusing those who are intrusted by 
it with the administration of justice, or to deter an 
officer from doing his duty; and therefore, it seems 
that he who barely calls another “rogue,” or “‘rascal,”’ 
‘liar,’ or “drunkard,” ought not for such cause to be 
bound to the good behaviour. However, says Mr. Haw- 
kins, I cannot find any certain or precise rules for the 
direction of the magistrate in this respect, and therefere am 
inclined to think that he has a discretionary power to take 
such surety of all those who he shall have just cause to 
suspect to be dangerous, quarrelsome, or scandalous; as of 
those who sleep in the day and go abroad in the night; and 
of such as keep suspicious company; and of such as are 
generally suspected to be robbers, and the like ; and of eaves- 
droppers; and of common drunkards; and all other persons 
whose misbehaviour may reasonably be intended to bring 
them within the meaning of the statute; as persons of evil 
fame, who being described by an expression of so great a 
latitude, seem in a great measure to be left to the judgment 
of the magistrate. But if he commit one for want of sure- 
ties, he must shew the cause with sufficient certainty.—1 
Haw. 182. 

Mr. Dalton (who wrote towards the latter end of the 
reign of king James the first,) in order to determine the 
same with some kind of certainty, has inserted the following, 
as instances in which sureties for the good behaviour may be 
granted, viz: 

104 
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Against, 1. Rioters. 2. Barrators. 38. Common quarrellers 
and common breakers of the peace. 4. Such as he in wait 
to rob; or shall be suspected to lie in wait to rob; or shall 
assault or attempt to rob another ; or shall put passengers in 
fear or peril; or shall be generally suspected to be robbers 
on the highway. 5. Such as are like to commit murder, 
homicide, or other grievance to any of the king’s subjects in 
their bodies. 6. Such as shall practise to poison another ; 
one instance of which may be the poisoning of their food ; 
thus Mr. Dalton granted a warrant for the good behaviour 
against one who had bought ratsbane, and mingled it with 
corn, and then cast it'amongst his neighbours’ fowls, whereby 
most of them died. 7. Such as in the presence of the jus- 
tice shall misbehave himself in some outrageous manner of 
force or fraud. 8. Such as are greatly defamed for resorting 
to houses suspected to maintain adultery, or incontinency. 9. 
Maintainers of houses commonly suspected to be houses of 
common bawdry. 10. Common whoremongers and common 
whores. 11. Night-walkers, that shall eaves-drop men’s 
houses ; or shall cast men’s gates, carts, or the like, into 
ponds; or commit other outrages or misdemeanors in the 
night ; or shall be suspected to be pilferers, or otherwise like 
to disturb the peace; or that be persons of ill behaviour, or 
of evil fame or report generally ; or that shall keep company 
with such, or with any other suspicious persons in the night. 
12. Suspected persons who live idly, and yet fare well, or 
are well apparelled, having nothing whereon to live, unless, 
upon examination, they shall give a good account of such 
their living. 13. Common gamesters. 14. Such as raise 
hue-and-cry without cause. 15. Libellers. 15. Putative 
father of a bastard.* 17. Such as persuade or procure the 
putative father of a bastard child to run away. 18. Such 
as abuse a justice’s warrant, or shall abuse him, or the con- 
stable in executing his office. Nay, it seemeth, he says, that 
he who shall use words of contempt, ‘or contrary to good 
manners, against a justice of the peace, though it be not at 
such a time as he is executing his office, yet he shall be 
bound to his good behaviour. 19. Such as charge another 
before a justice with felony, riot, or forcible entry, and yet 
will not prosecute or give evidence. 20. In general, what- 
soever act or thing is in itself a misbehaviour.—Dalt., c. 124. 

To which may be added—21. Forcibly entry.—1 Haw. 
124, 22. The author of any writing full of obscene ribaldry. 


*There being no poor-laws in this province, an offender of this sort 
would not, probably, be liable. 
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—1 Haw. 195. 28. For striking a person in the presence 
of the justices.—Crom. 124. 24. For threatening so as to 
deter witnesses from attending a court of justice.—J0. 125. 


For what tt shall be forfected. 


Mr. Hawkins says, it has been laid down as a general rule 
that whatever will be a good cause to bind a man to his good 
behaviour, will forfeit a recognizance for it; but this has 
since been denied, and indeed seems to be by no means main- 
tainable; because the statute, in ordering persons of evil 
Jame to be bound in this manner, seems in many places 
chiefly to regard the prevention of that mischief, which they 
may justly be suspected to be likely to do; and in that 
respect requires them to secure the public from that danger 
which may probably be apprehended from their future be- 
haviour, whether any actual crime can be proved upon them 
or not; and it would be extremely hard in such cases to 
make persons forfeit their recognizance who may yet justly be 
compelled to give one, as those who keep suspicious company ; 
or those who spend much money idly, without having any 
visible means of getting it honestly; or those who lie under 
a general suspicion of being rogues and the like.—1 Haw. 
182, 133. However, it seems that such a recognizance shall 
not only be forfeited for such actual breaches of the peace, 
for which a recognizance for the peace may be forfeited, but 
also for some others for which such a recognizance cannot 
be forfeited ; as for going round with great numbers to the 
terror of the people, or speaking with words tending to 
sedition ; and also, for all such actual misbehaviours which 
are intended to be prevented by such recognizance, but not 
for barely giving cause of suspicion of what perhaps may 
never happen.—1 Haw. 138. 

For the forms requisite under this title, see ‘ Articles of 
the Peace,” the forms in which may be easily adapted in 
any case that may arise under this head, observing through- 
out to confine the subject matter to “surety of the good 
behaviour,” omitting the words “surety of the peace.” 


SURVEYORS. 
See “ Highways,” “* Land Surveyors” 


SWEARING. 


By stat. 19 G. IT., c. 21, the following penalties are im- 
posed on offenders who shall profanely curse or swear, and 
be convicted thereof on confession, or oath of one witness, 
before one justice, viz.: every day-labourer, common soldier 


828 Celegrapy. 


or common seaman, one shilling ; every other person under 
the degree of a gentleman, two shillings ; and every person 
of or above the degree of a gentleman, five shillings; and 
for a second offence after conviction, double ; and for every 
subsequent offence after conviction, treble ; which said pen- 
alties shall go to the poor of the parish. (a) If such person 
shall curse or swear in the presence and hearing of a justice, 
he shall convict him without any other proof. 

And by provincial statute 12 V., c. 81, power is given to 
the municipal authorities incorporated under that act to 
make by-laws for, amongst other things enumenerated, pre- 
venting vice, drunkenness, profane swearing, obscene 
language, and any other species of immorality and inde- 
cency in the other public places. 


TAVERN LICENSES. 


See “Inns and Innkeepers.” 


TELEGRAPH. 
By 18 & 14 V., c. 81, if any person shall wilfully or 


maliciously cut, break, or injure any instrument, cap, wire, 
post or other erection, used for or by any line of electro- 
magnetic telegraph, now or hereafter to be in operation in 
this province; or in any manner impede or obstruct the 
action and operation of such line; such person shall be pun- 
ishable by imprisonment for not less than five days, nor 
more than thirty days, or by fine not exceeding £10, or by 
both, according to the discretion of the presiding magistrate : 
and any justice of the peace in any parish, village, city, town 
or county where the offence was committed, or in which the 
offender may be found, shall have jurisdiction, and the pro- 
ceedings be in a summary way; and the fine, if not forthwith 
paid, may be levied with costs of prosecution by warrant of 
distress against the offender’s goods and chattels; or such 
offender may (in the discretion of the magistrate), whether 
imprisonment be or be not part of the sentence, be impri- 
soned for a period not exceeding thirty days in addition to 
and after the expiration of any other imprisonment making 
part of his sentence, unless such fine and all expenses of 
prosecution be sooner paid; and all such fines shall belong 
to the aggrieved and complaining party. 

By 16 V., c. 10 (act to provide for the incorporation of 
telegraph companies), § 1, such association shall consist of not 


(a) See ‘Fines and Forfeitures,” as to the application. 
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less than three persons. § 2. Certificate to be signed by 
them, specifying—1. The name of the association. 2. The 
capital of stock. 8. Period of commencemert and termina- 
tion. 4. A copy of the articles of association : such certificate 
to be acknowledged before a notary, and filed in the office of 
the Provincial Secretary. § 3. Upon such provisions being 
complied with the association to be incorporated. § 4. May 
purchase and hold property. § 5. Power to construct intended 
line. §6. Any person who shall wilfully and maliciously injure, 
molest or destroy any of the said lines, posts, piers or abut- 
ments, or the material or property belonging thereto, or in 
any way disturb the working of the said lines of telegraph, 
shall on conviction be deemed guilty of a misdemeanor, and 
be punished by a fine not exceeding £10 or imprisonment 
not exceeding one month, or both at the discretion of the 
court. § 7. Increase of capital, provision for. § 8. Debts 
not to exceed one-half of the capital stock. § 9. Existing . 
companies may avail themselves of this act. § 10. Duties of 
the’company in transmitting despatches. §11. Any operator 
divulging the contents of a private despatch shall be deemed 
guilty of a misdemeanor, and on conviction liable to a fine 
not exceeding £25, or to imprisonment not exceeding three 
months, or both in the discretion of ‘the court. § 12. The 
government may at any time assume temporary possession 
of the line, and operators shall obey orders under the 
penalty of £25. § 138. The government may also at any 
time assume the entire property after two months’ notice. 
§ 14. Compensation for, how settled. § 14. Municipal cor- 
porations and joint stock companies authorised to take stock 
in telegraph companies. 


THEFTBOTE. 


Theftbote (from the Saxon theft and bote, boot or amends) 
is, where one not only knows of a felony, but takes his goods 
again, or other amends not to prosecute.—1 Haw. 125. 

See also “‘ Compounding Felony.” 


THREATS. 


If one man threaten another, to deter him from doing some 
lawful act, or to compel him to do some unlawful one, or with 
intent to extort money from him, or obtain any other benefit 
(whether real or imaginary) to the person who makes use of 
the threat; this has always been considered a misdemeanor 
at common law. ‘Thus, to threaten a plaintiff for suing a 
defendant, or a counsellor or attorney for being employed 
against any party in a sult; a juror for his verdict; or a 
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gaoler, or other ministerial officer, for keeping a prisoner in 
custody and properly executing his duty, are offences for 
which the party may be indicted and punished by fine or 
imprisonment.—2 Inst. 141; 4 Bl. Com. 126 ; 2Chit. C. £.149. 
With respect to threats of personal violence, or any other 
threats by which a man is put in fear, and by means of 
the 4 & 5 V., c. 25, § 8, contains the following enactment: 
which money or other property is actually extorted from him, 
—whosoever shall accuse, or threaten to accuse, any person 
of the abominable crime of buggery, committed either with 
mankind or with beast, or any assault with intent to commit 
the said abominable crime, or any attempt or endeavour to 
commit the said abominable crime, or of making or offering 
any solicitation, persuasion, promise or threat, to any person 
whereby to move or induce such person to commit or permit 
the said abominable crime, with a view to extort, and shall 
by intimidating such person by such accusation or threat, 
extort or gain from such person any property, shall be 
guilty of felony, and being convicted shall be liable at the 
discretion of the court to be imprisoned at hard labour m 
the provincial penitentiary for life, or any term not less 
than seven years, or to be imprisoned in any other prison or 
place of confinement for any term not exceeding two years. 
§ 11. Whosoever shall with menaces, or by force, demand 
any chattel, money or valuable security of any person, with 
intent to steal the same, shall be guilty of felony, and being 
convicted shall be liable to be imprisoned for any term not 
exceeding three years. 
$12. If any person: shall knowingly send or deliver any 
letter or writing, demanding of any person with menaces 
and without any reasonable or probable cause, any chattel, 
money or valuable security; or if any person shall accuse, 
or threaten to accuse, or slfall knowingly send or deliver 
any letter or writing, accusing or threatening to accuse any 
person of any crime punishable by law with death or trans- 
portation, or of any assault with intent to commit rape, with 
a view to extort from such person any chattel, money or 
valuable security; every such offender shall be guilty of 
felony, and being convicted shall be liable at the discretion 
of the court to be imprisoned at hard labour in the provin- 
cial penitentiary for any term, not less than seven years, or’ 
to be imprisoned in any other prison or place of confinement 
for any term not exceeding two years. § 17. Whosoever 
shall steal any chattel, money or valuable security in any 
dwelling-house, and shall, by any menace or threat, put any- 
one being therein in bodily fear, shall be guilty of felony; 
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and being convicted shall be liable to be imprisoned at hard 
labour in the provincial penitentiary for any term not ex- 
ceeding fourteen years, nor less than seven years, or to be 
imprisoned in any other prison or place of confinement for 
any term not exceeding two years. 


TIMBER RAFTS. 


By 12.V., c. 80, s. 18, parties maliciously cutting or 
loosening booms, or breaking up or casting loose rafts or 
cribs shall be guilty of a misdemeanor punishable with fine 
and imprisonment of not less than six months. 


TOLLS. 


By 7 V., c. 14, § 1, vehicles laden solely with manure 
brought from any city or incorporated town in Upper 
Canada, and employed to carry the same into the country 
for the purposes of agriculture, and the horse or horses, or 
other beasts of draught drawing such vehicle shall pass told 
free through any turnpike-gate, or toll-gate, or any turnpike 
road within twenty miles of any such city or town, as well 
in going as in returning if empty; and whether such turn- 
pike road, and the tolls belong to the province or to any 
local or municipal authority, or body of trustees or commis- 
sioners for local purposes, or to any incorporated or unincor- 
porated company, or any other body, person or persons. 
§ 2. All persons going to or returning from divine service 
on any Sunday or obligatory holiday with their own car- 
riages, &c., shall, as also their families, &c., pass toll free. 
§ 3. No vehicle, laden or unladen, horses or cattle, belong- 
ing to the proprietor of any lands divided by such turnpike 
road, shall be liable to toll on passing through such gate (at 
whatever distance from any city or town) for the sole pur- 
pose of going from one part of his lands to another: pro- 
vided the same do not proceed more than half a mile along 
such road either in going or in returning, for farming or 
domestic purposes only. § 4. This act not to extend to any 
toll-bridge vested in any party other than the crown. 

By 16 V., c. 190 (Jomt Stock Company Consolidation Road 
Act), any farmer residing on the line of any road opposite to 
and adjoining his farm, when going to or returning from his 
work on such farm shall pass toll free.—§ 389. 

See also “Highways,” ‘Public Works.” 


TOWN REEVE. 
By the general Municipal Act 12 V., c. 81, § 109 (as 
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amended by 16 V., c. 181, § 22), town reeves and deputy 
town reeves shall be justices of the peace within their locali- 
ties. 


TRAINING. 


*By 1 V., c. 11, § 1, it is enacted that all meetings and 
assemblies of persons for the purpose of training or drilling 
themselves, or of being trained or drilled to the use of arms, 
or for the purpose of practising military exercises, move- 
ments or evolutions, without any lawful authority for so 
doing, shall be and the same are hereby prohibited, as dan- 
gerous to the peace ; and every person present or attending 
any such meeting for the purpose of training and drilling 
any other person or persons to the use of arms, or the prac- 
tice of military exercise, movement or evolution, or who 
shall train or drill any other person or persons to the use of 
arms, or to the practice of military exercise, movements or 
evolutions, or who shall aid or assist therein, being legally 
convicted thereof, shall be lable to be confined in the public 
penitentiary of this proviuce for any term not exceeding two 
years, or to be punished by fine and imprisonment in any of 
the common gaols in this province for a period not exceed- 
ing two years, at the discretion of the court; and, every per- 
son who shall attend or be present at any such meeting or 
assembly, for the purpose of being, or who shall at any such 
meeting or assembly be trained or drilled to the use of arms 
or the practice of military exercise, movements or evolutions, 
being legally convicted thereof, shall be liable to be punished 
by fine and imprisonment, not exceeding two years, at the 
discretion of the court. § 2. It shall be lawful for any jus- 
tice of the peace, constable or peace officer, or for any per- 
son acting in their aid or assistance, to disperse any such 
unlawful meeting or assembly, and to arrest and detain any 
person present at or aiding, assisting or abetting any such 
assembly or meeting as aforesaid; and it shall be lawful for 
the justice of the peace who shall arrest any such person, or 
before whom any person so arrested shall be brought, to 
commit such ‘person for trial, unless such person shall give 
bail for his appearance at the next assizes, to answer to any 
indictment which may be preferred against him for any of- 
fence against this act. § 3. This act not to prevent any 
prosecution by indictment or otherwise, for any thing that 
shall be an offence within the meaning of this act, and which 
might have been so prosecuted if this act had not been made, 
unless the offender shall have been convicted or acquitted 
under this act. § 4,5, 6, expired. § 7. Justices in any 
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district shall have concurrent jurisdiction as justices of the 
peace with the justices of any other district, in all cases as 
to the carrying into execution the provisions of this act, and 
to all matters relating to the preservation of the public peace. 
§ 8. Actions against justices, &c., for any thing done under 
this act, to be commenced within six months. § 9. The Go- 
vernor may declare by proclamation this act to be no longer 
in force in any particular district therein specified. § 10. 
Prosecutions under this act to be commenced within six 
calendar months. 


TRANSPORTATION. 


*By 40 G. III., c. 1, § 5, itis enacted, that when any per- 
son shall be convicted of any crime for which he shall be liable 
by law to be transported, the court, instead of the sentence 
of transportation, shall order and adjudge that such person 
be banished from this province for and during the same num- 
ber of years or term for which he or she would be liable by 
law to be transported, and do remove himself or herself 
therefrom within a space of time to be fixed by the court, 
being not less than two days, nor more than eight, including 
the day of sentence. And any person found at large in 
any part of the provigce without some lawful excuse, after 
the time for banishment and before the expiration of the 
term, shall suffer death, as in cases of felony. 

The punishment of death for this offence was abolished by 
*3 W. IV., c. 8, and the offence was punishable as any other 
felony not of a capztal nature. 

*By 7 W. IV., c. 7, § 1, it is enacted, that it shall be law- 
ful after the passing of this act to sentence offenders to 
transportation, not only in such cases where by any law now 
in force or hereafter to be passed, it is expressly provided 
that such offenders may be transported, but also in every 
case in which by the provisions of the act passed in the *40 
G. III., c. 1, the person convicted would be liable to be ban- 
ished from this province: provided, that no such offender 
shall, under the authority of this act, be sentenced to be 
transported except by such court, and in such cases, and 
for such term of time as the same offender might, accord- 
ing to the said act, be banished from this province: 
and nothing in this act shall be construed to take away 
or affect the power of sentencing offenders to be ban- 
ished, according to the act hereinbefore recited, when it 
shall appear proper to pass such sentence. § 2. All the 
provisions now in force which are contained in the said 
act *40 G. III, c. 1, respecting persons returning to 
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this province before the expiration of the period for which 
they have been banished, or have consented to be banished 
according to the terms of any conditional pardon, shall 
equally extend to any person returning from transportation. 
§ 3. That the sentence in cases of transportation shall be 
that the offender shall be transported for a time to be men- 
tioned in such sentence, or for life, where that may be lawful 
and shall in the opinion of the court appear proper, to such 
place as the Governor, or person administering the govern- 
ment of this province, by and with the advice of the execu- 
tive council thereof, shall appoint. § 4. The Governor, 
with the advice of the executive council, is to determine, 
upon reference to his Majesty’s government in England, to 
what foreign possession convicts shall be transported from 
this province. § 5. Convicts to be removed to the sea-port 
or place for transportation by judge’s warrant, and if any 
person shall rescue or assist any convict to escape, such 
offence shall be punishable in the same manner as if such 
convict had, at the time it was committed, been ccanfined in 
a gaol or prison in the custody of the sheriff or gaoler after 
sentence. § 6. Imprisonment after sentence to be reckoned 
as part of the term of transportation. .§ 8. In case of any 
difficulty occurring which may prevent the transportation of 
any convict, such convict may be detained in prison for the 
remainder of his sentence, unless pardoned, in which case 
banishment may be made a condition for the residue of the 
time. 

By 4 &5V., c. 24, § 25, any person returning from 
transportation or banishment shall be transported for life, 

and imprisoned previous thereto. 
_ By 6 V., c. 5,°8 4, any offender liable to be punished by 
transportation may if convicted after this act be punished 
by imprisonment in the provincial penitentiary for the 
hike term. 


TRAVELLERS. 


By 18 V., c. 188,91, the 16 V.; c. 189, and all other 
acts inconsistent with this are repealed. § 2. All persons 
proceeding, going or travelling upon any highway in Upper 
Canada in charge of any vehicle drawn by one or more 
horses or other animal or animals, shall, when meeting any 
other vehicle drawn by one or more horse or horses or other 
animal or animals, turn out to the right from the centre of 
the road, allowing to such vehicle so met one-half of the 
road; and if by reason of the extreme weight of the load on 
either of such vehicles the driver thereof shall find it im- 
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practicable so to turn out, he shall immediately stop, and if 
necessary for the safety of the other vehicle and when 
required so to do, he shall assist the person or persons in 
charge thereof to pass without damage. § 3. Every person 
proceeding, going or travelling on any highway as aforesaid 
or on horseback when overtaken by any vehicle or horseman 
travelling at greater speed, shall quietly turn out to the 
right and allow the said vehicle or horseman to pass; and 
in the case of one vehicle being overtaken by another, if by 
reason of the extreme weight of the load on the vehicle so 
overtaken the driver thereof shall find it impracticable so to 
turn out, he shall immediately stop, and if necessary for the 
safety of the other vehicle and when required so to do, shall 
assist the person or persons in charge thereof to pass without 
damage. § 4. Hvery person in charge of any vehicle on any 
highway aforesaid, or of any horse or other animal used as 
the means of conveyance, who shall through drunkenness be 
unable to ride or drive the same with safety to her Majesty’s 
subjects, shall upon conviction thereof be liable to the penal- 
ties imposed by this act. § 5. All racing or furious driving 
upon any highway in Upper Canada shall be unlawful, and 
the person or persons so racing or furiously driving, or 
shouting, or using blasphemous or indecent language, shall 
on conviction thereof be ltable to the penalties imposed by 
this act. § 6. Any person or persons riding or driving any 
vehicle, horse or other beast of burden over any bridge 
above the length of thirty feet at any pace faster than a 
walk shall be liable to the penalties imposed by this act: 
provided always, that a notice of the regulation hereby 
imposed shall first be conspicuously placed on such bridge. 
§ 7. Every person travelling on any highway aforesaid with 
any sled or cariole drawn by one or more horses or mule or 
mules, shall have at least two bells attached to the harness 
of such horse or horses or mule or mules. § 8. For any 
contravention of any of the preceding sections of this act 
duly proved upon the oath of any credible witness before 
any justice of the peace having jurisdiction within the 
county where the offence shall have been committed the 
offender shall incur a penalty of not less than five shillings 
nor more than five pounds, in the discretion of the said 
justice, with costs to be levied by distress and sale of the 
goods.and chattels of the offender; and in default of pay- 
ment and distress the offender shall be imprisoned in the 
common gaol of the county for a period not less than one 
day and not more than twenty days, at the discretion of the 
convicting justice: provided always, that the said fine and 
imprisonment shall be no bar to the recovery of damages by 
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the injured party before any court of competent jurisdiction. 
§ 9. All fines collected under this act shall be paid to the 
treasurer or chamberlain of the township, village, town or 
city where the offences fgr which they were imposed were 
committed, to be applied to the general purposes of the 
same. § 10. All convictions under this act shall be subject 
to appeal. | 


TRAVERSE. 


By 20 V.c. 62, § 2, no person prosecuted shall be entitled 
to traverse or postpone the trial of any indictment found 
against him at any sessions of the peace, session of oyer and 
terminer, or session of gaol delivery: provided always, that 
if the court upon the application of the person so indicted, 
or otherwise, shall be of opinion that the defendant or de- 
fendants ought to be allowed a further time either to prepare 
for his or their defence, or otherwise, such court may adjourn 
the bail to the next subsequent session upon such terms as 
to bail or otherwise, as to such court shall seem meet, and 
‘ may respite the recognizances of the prosecutor and witnesses 
accordingly, and without entering into fresh recognizances. 


TREASON. 


Treason, according to Lord Coke, is derived from trahir, 
to betray; and trahison, by contraction, treason, is the 
betraying itself.—3 Jnst. 4. Treason, generally spoken, is 
intended not of petit treason, but of high treason only.—1 
Fe BOLO. 


Of High Treason. 


By the statute of the 25 Hd. IIT. st. 5, ¢. 2, which Lord 
Hale calls a sacred act, and Lord Coke an excellent act, and 
the king who made it a blessed king, and the parliament a 
blessed parliament, all treasons which had been uncertain 
before, were settled ; which act, by the 1 Mar. sess. 1, ¢. 1, 
is reinforced, and again made the only standard of treason ; 
and all statutes, between the said statutes of 25 Ed. ITI. 
and 1 Mar., which made any offence high or petit treason, 
or misprision of treason, are abrogated, so that no offence is 
at this day to be esteemed high treason, unless it be either 
declared to be such by the said statute of the 25 EH. III., or 
made such by some statute since the 1 Mar. 

The 25 Kd. IIT, is as follows :—‘ Whereas divers opinions 
have been before this time, in what case treason shall be 
laid, and in what not, the king at the request of the Lords 
and Commons, hath made a declaration in the manner as 
hereinafter followeth—that is to say: when a man doth 
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compass or imagine the death of our lord the king, or of our 
lady his queen, or of their eldest son and heir; or if a man 
do violate the king’s companion (that is, his wife.—3 Inst. 9), 
or the king’s eldest daughter, unmarried ; or thé wife of the 
king’s eldest son and heir; or if a man do levy war against 
our lord the king in his realm; or be adherent to the king’s 
enemies in his realm, giving them aid and comfort in the 
realm and elsewhere, and thereof be (proveablement, 
proveably) attainted of open deed by the people of their con- 
dition; and if a man counterfeit the king’s great or privy 
seal, or his money; and if a man bring false money into the 
realm, counterfeit to the money of England, knowing the 
same to be false ; andif a man slay the chancellor, treasurer, 
or the king’s justices of the one bench or the other, justices 
in eyre, or justices of assize; and all other justices assigned 
to hear and determine, being in their places doing their 
offices.” 

And by the statute 1 Mar. sess. 1, c. 1 (which Lord Hale 
calls another excellent law), “no act, deed or offence, being 
by act of parliament made treason, by words, writing, cipher- 
ing, deeds, or otherwise, whatsoever, shall be adjudged to be 
treason, but only such as be declared by the said statute of 
the 25 Hd. IIT.” And this, he says, at one blow laid flat 
all the numerous treasons at any time enacted since the 25 
Kd. U1.—1 H. H. 308. 

Lord Coke (3 Jnst. 14, 140) seems to be of opinion, upon 
the said act of the 25 Ed. IIl., that bare words are not a 
sufficient overt act or open deed, whereby to convict a person 
of treason; but they are misprision of treason only. So 
also Lord Hale seems to think that words, unless put into 
writing, are not regularly an overt act.—1 H. H. 111, 118. 
But Mr. Hawkins argues the contrary; and amongst other 
reasons for his opinion, he observes that to charge a man 
with speaking treason is unquestionably actionable, which 
could not be if no words could amount to treason. Also, 
that as in the case of felony, he who by command or persua- 
sion induceth another to commit felony, is an accessory in 
felony, so he who does the same in treason is a principal 
traitor (there being no accessories in treason, but all being 
principals) : and yet such person doth not act but by words. 
—1 Haw., 39. And it has been the constant practice, ever 
since the revolution at least (1688), where a person, by trea- 
sonable discourses, hath manifested a desire to murder or 
depose the king, to convict him upon such evidence. And 
in Lowick’s case, Holt, C. J., declared that express words 
were not necessary to convict i man of high treason ; but if, 
from the tenor of his discourse, the jury is satisfied “he was 
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engaged in a design against the king’s life, this is sufficient 
to convict the prisoner.—Read. Treat. 147. 

Offences in relation to the coin, in England, are made 
treason by many statutes, but are scarcely applicable to this 
province. 

The different treasons relating to the papists, or persons 
exercising the Roman Catholic religion, namely, that created 
by 5 Eliz., c. 1, of defending the Pope’s jurisdiction in this 
realm ; that created by the 27 Eliz., c. 2, of a popish priest 
tarrying three days in England without taking the oaths ; 
that created by the 3 Jac. 1., c. 4, of any natural-born sub- 
ject being reconciled to the See of Rome——have long become 
obsolete, and seem indeed to be now virtually repealed by 
the 81 G. IIT., c. 32. 

But there is one kind of treason declared by the 23 Hliz., 
c. 1, that is distinct from any treason of the last description, 
although the statute was made ostensibly against maintain- 
ing the authority of the See of Rome. By § 2, it is enacted, 
that all persons who shall pretend to have power, or shall 
by any means put in practice to absolve, persuade, or with- 
draw any subject from his natural obedience to her Majesty, 
or to promise any obedience to the See of Rome, or of any 
other prince, state or potentate; or shall do any overt act 
to that intent or purpose, shall be guilty of high treason. 
So by the 3 Jac. 1., c. 4, § 22, if any person shall, either 
upon the seas or beyond the seas, or in any other place 
within the dominions of his Majesty, his heirs and successors, 
put in practice to absolve, persuade, or withdraw, any of the 
subjects of the king, or of his heirs or successors of the realm 
of England, from their natural obedience to his Majesty, 
his heirs or successors, or to move them, or any of them, to 
promise obedience to any prince, state or potentate—every 
such person shall suffer as in cases of high treason. And by 
§ 3, the like penalty attaches to any one being willingly so 
absolved or withdrawn from his allegiance, or who shall pro- 
mise obedience to any such prince, state or potentate. © 

In high treason there are no accessories, but all are prin- 
cipals, and therefore whatever act or consent will make a 
man accessory to a felony before the act done, the same will 
make him a principal in case of high treason.—3 Inst. 9, 21. 

By 7 W. III. c. 8, no person shall be prosecuted for high 
treason but within three years after the offence committed, 
except in the case of designing to assassinate the king’s per- 
son. And by the 31 C. IL, c. 2, persons committed for 
high treason shall be indicted the next term, or next assize, 
otherwise they shall be let to bail, unless it appear to the 
court, upon oath, that the witnesses for the king could not 
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be produced in that time; and in such case, they shall be 
indicted the second term or assize, or else discharged. 

By 7 Anne, c. 21, § 11, persons indicted for high treason, 
or misprision of treason shall have a copy of the indictment, 
and lists of the jurors and witnesses, delivered to then ten 
days before the trial; and by 7 W. III., ¢. 8, shall have 
two such counsel as they shall desire assigned to them by 
the court, who shall have access to them at reasonable times. 

The judgment for high treason (not relating to the coin) 
formerly was, that the offender should be carried back to 
the place from whence he came, and from thence tobe drawn 
to the place of execution, and be there hanged by the neck, 
and cut down alive, and that his entrails be taken out and 
burnt before his face, and his head cut off, and his body di- 
vided into four quarters, and his head and quarters disposed 
of at the king’s pleasure—2 Haw., 443; but now, by 
*3 W. IV., c. 4, the sentence is, that ‘“‘such person shall be 
drawn on a hurdle to the place of execution, and be there 
hanged by the neck until such person be dead, and that after- 
wards, the body of such person shall be dissected and ana- 
tomised.”’ 

In the said judgment is implied forfeiture of lands and 
goods to the King; loss of dower; and corruption of blood. 
—3 Inst. 211. But after the death of the Pretender (and of 
his issue), no attainder for treason shall disinherit or pre- 
judice any heir or other person, other than the offender, 
during his life—T An. ¢. 21,§ 10; 17 G. LJ. ¢. 39, § 3. 

By 4&5 V., ¢. 24, § 18, the jury impannelled to try any 
person for treason, or felony, shall not be charged to inquire 
concerning his lands, tenements or goods, nor whether he 
fled for such treason or felony. 


Petit Treason. 


Is where a servant slayeth his master, or a wife her hus- 
band, and is distinguishable from high treason in this way; 
high treason can only be committed against the King, petit 
treason against the King’s subjects.—3 Inst. 20. 

By *3 W. IV., c. 3, the punishment for petit treason is 
the same as in cases of murder. See also4&5 V.c. 27, § 2. 


Misprision of Treason. 

Misprision cometh of the French word mesprs, which pro- 
perly signifieth neglect or contempt ; and misprision of treason 
in legal understanding, signifieth when one knoweth of any 
treason, though no party or consenter to it, yet conceals it, 
and doth not reveal it in convenient time.—3 Jnst. 36; 1 Z. 
H. 371, The judgment of misprision of treason is, to be im- 
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prisoned during life, to forfeit his goods for ever, and the 
profits of his lands during his life.—8 Jnst. 36. Every man, 
therefore, that knoweth a treason, ought with all speed to 
reveal it to the King, his privy council, or other magistrate. 
—H,. Pi. 127. But it seemeth that misprision of petit trea- 
son is not subject to the judgment of misprision of high 
treason, but only is punishable by fine and imprisonment, as 
in the case of misprision of felony.—1 A. H. 375. 


TREES—SAPLINGS—SHRUBS. 


By stat. 4 & 5 V., ¢. 25, § 31, if any person shall steal, 
or shall cut, break, root up, or otherwise destroy or damage 
with intent to steal, the whole or any part of any tree, 
sapling or shrub, or any underwood, wheresoever the same 
may be respectively growing—the stealing of such article or 
articles, or the injury done being to the amount of a shilling 
at the least—every such offender, being convicted before a 
justice of the peace, shall for every such offence forfeit and 
pay over and above the value of the article or articles stolen, 
or the amount of the injury done, such a sum of money, not 
exceeding £0, as to the justice shall seem meet. 

By stat. 4 & 5 V., c. 26, § 19, if any person shall unlaw- 
fully and maliciously cut, break, bark, root up, or. otherwise 
destroy or damage the whole or any part of any tree, sapling 
or shrub, or any underwood respectively growing in any 
such park, pleasure ground, garden, orchard or avenue, or in 
any ground adjoining or belonging to any dwelling-house, 
every such offender shall be guilty of a mzsdemeanor, and 
being convicted thereof shall be punished accordingly ; and 
if any person shall unlawfully and maliciously cut, break, 
root up, or otherwise destroy or damage the whole or any 
part of any tree, sapling or shrub, or any underwood respec- 
tively growing elsewhere than in any of the situations here- 
inbefore mentioned, every such offender (in case the amount 
of the injury done shall exceed one pound) shall be guilty 
of a misdemeanor, and being convicted thereof shall be pun- 
ished accordingly. § 20. If any person shall unlawfully 
and maliciously cut, break, bark, root up, or otherwise des- 
troy or damage the whole or any part of any tree, sapling 
or shrub, or any underwood, wheresoever the same may be 
respectively growing, the injury done being to the amount of 
one shilling at the least, every such offender being convicted 
thereof before a justice of the peace shall forfeit and pay 
over and above the amount of the injury done, such sum of 
money, not exceeding £1, as to the justices shall seem meet. 


See also “‘ Felling Trees.” 
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TRIAL. 


By 18 V., c. 92, § 1, whenever on the trial of any indict- 
ment for any felony or misdemeanor there shall appear to be 
any variance between the statement in such indictment and 
the evidence in names, dates, places, or other matters not 
material to the merits of the cause, and by the mistatement 
whereof the person on trial cannot be prejudiced in his 
defence on such merits, it shall be lawful for the court to 
order such indictment to be amended according to the proof 
by some officer of the court or other persons on such terms 
as to postponing the trial before the same or another jury as 
the court shall think reasonable: and after such amendment 
the trial shall proceed in all respects and with the same con- 
sequences as to the liability of witnesses to be indicted for 
perjury and otherwise as if no such variance had occurred : 
and in case such trial shall be had at nese prius, the order 
for amendment shall be indorsed on the indictment and 
returned therewith; and in all other cases the amendment © 
shall be endorsed on or filed with the indictment, and returned 
among the proper records of the court: provided always that 
when such trial shall be had before a second jury the crown 
and defendant shall be entitled to the same challenges as 
before the first jury were sworn. 

§ 13. If on the trial of any person charged with felony 
or misdemeanor the evidence be incomplete and shew an 
attempt only to commit the same, the jury may find the 
defendant not guilty of the principal offence, but guilty of the 
attempt, and defendant shall be punished accordingly. 

§ 14. If on a trial for larceny it shall appear that the 
property has been obtained by fraud, not amounting to 
larceny, then the jury may acquit for the larceny and find 
the defendant guilty of obtaining such property by false 
pretences, and he shall be punished accordingly. 

15. If on a trial for misdemeanor it shall appear that 
the facts amount to felony, the defendant shall not, be acquit- 
ted of such misdemeanor: and no person tried for such misde- 
meanor shall be afterwards prosecuted for the felony, unless 
the court shall think fit in its discretion to discharge the jury, 
and direct the party to be indicted for the felony. 

§ 16. If upon the trial of any clerk or servant for embez- 
zlement the facts proved amount to larceny, the jury may 
return as their verdict “‘not guilty’? of the embezzlement, 
but ‘ guilty” of simple larceny, or of larceny as a clerk or ser- 
vant, and thereupon the party shall be punished accordingly ; 
and if upon a trial for larceny the facts proved amount to 
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embezzlement, the jury may return their verdict accordingly, 
and the party shall be punished for the embezzlement. 

§ 17. If upon the trial of two or more persons for jointly 
receiving any property, it shall be proved that one or more 
received the same, the jury may convict the actual receivers 
only. 

19. If on the trial of any indictment for larceny, it 
shall appear the property was stolen at different times, the 
prosecutor shall not be required to elect upon which he will 
proceed, unless there be more than three takings, or that 
more than six months elapsed between the first and last of 
such takings; and in either such case the prosecutor shall 
then elect to proceed for such number of takings, not exceed- 
ing three, as appears to have taken place within six calendar 
months from the first to the last of such takings. 


TURNPIKES. 


By 4& 5 V., c. 26, § 14, if any person shall unlawfully 
and maliciously throw down, level or otherwise destroy, in 
whole or in part, any turnpike gate, or any wall, chain, rail, 
post, bar or other fence belonging to any turnpike gate, or 
set up or erected to prevent passengers passing by without pay- 
ing any toll directed to be paid by any act or acts, ordinance 
or ordinances relating thereto, in force in this province; or 
any house, building, or weighing engine, erected for the 
better collection, ascertainment or security of any such toll, 
every such offender shall be guilty of a misdemeanor, and 
being convicted thereof shall be punished accordingly. 

See also ‘‘ Highways.” 


UNORGANISED TRACTS. 


By the *59 G. III., c. 10, § 1, it is provided that all crimes 
and offences committed in any of the tracts of country or 
parts of this province (Upper Canada), not being within the 
limits of any described county or township may be inquired 
of and tried within any district of this province, and may be 
laid and charged to have been committed within the juris- 
diction of the court which shall try the same. 

By the 9 V., c. 41, $1, the Governor is authorised to ap- 
point justices of the peace in all such remote parts of the 
province, and it shall not be necessary for such justices to 
possess any property qualification under the 6 V., c. 3, or 
any other acts. § 38. Such justices shall cause offenders to 
be committed to the nearest common gaol. §4. And appeals 
to the quarter sessions where by law allowed, shall be to the 
nearest court of general quarter sessions. 
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By 16 V., c. 176, the Governor is authorised to form a 
provisional judicial district out of certain unorganised tracts 
adjacent to lakes Superior and Huron, and to authorise the 
holding of judicial courts (civil and criminal) therein, and 
appoint judges. The acts and laws now in force with respect 
to the holding of courts of quarter sessions, county courts 
and division courts, and appointment of judicial officers to 
apply to such provisional districts. Justices of the peace 
therein to have the same powers therein as justices of the 
peace in Upper Canada had in districts before the passing of 
the 4&5 V.,¢. 10. But nothing in this act is to effect the 
*59 G. TIL, ¢. 10. By § 9, it is enacted that any person in- 
citing Indians or half breeds frequenting or residing in such 
tracts, to the disturbance of the public peace, or to the com- 
mission of any indictable offence, shall be guilty of felony, 
and upon conviction, be sentenced to imprisonment for not 
more than five years, nor less than two years in the provincjal 
penitentiary, and may be committed to any common gaol in 
Upper Canada. §10. Such buildings as may be provided 
by the commissioners of public works, shall, under the di- 
rection of the Governor, be the court houses and gaols of such 
provisional districts. § 11. And the sheriff of such district 
may summon any of the inhabitants as jurors. 

By the 20 V., c. 60, § 1, the Governor is authorised to 
erect such unorganised tracts, and all other parts of Canada 
not included within the settled limits of any county or district 
into temporary judicial districts, and to divide each into two 
or more divisions. § 38. And appoint a stipendiary magis- 
trate for each district—§ 5, who shall be ez officio a justice of 
the peace therein—§ 6, and have the power to appoint con- 
stables. §8. Temporary gaols to be provided therein, but 
offenders to be committed for trial, as heretofore, to the gaol 
of the proper county in this province. The act also provides 
for the constitution of a civil court and the disposal of civil 
matters between party and party. 


USURY. 


Usury is the offence of extorting an unreasonable rate of 
interest for the loan of money, beyond what is allowed by 
law, and from what is said in the books, it appears that 
usury was originally considered as an offence at common law. 
—2 Roll. 800; 3 Inst. 151, 152; 6 Com. Dig.; Usury (A.) 
Anon. Hardr. 410. The rate of legal interest in. this 
province is 6 per cent. by the *51 G. IIT. c. 9,.§ 6; which 
also enacts, that all bonds, contracts and assurances whatso- 
ever, whereby a greater rate of interest shall be reserved 
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and taken, shall be utterly void; and every person who shall 
either directly or indirectly take, accept, and receive a higher 
interest, shall forfeit and lose for every such offence treble 
of the value of the moneys, wares, merchandizes and ie 
things lent or bargained for, to be recovered by action of 
debt in the Court of King’s Bench in this province; a moiety 
of such forfeiture to the use of the province, and the other 
moiety to the informer. 

By 16 V., c. 80, § 1, the 6th section of the above act is 
repealed. §2. Penalties for usury abolished. § 3. Con- 
tracts and securities to be void only as regards any excess of 
interest above six per cent. § 4. This act not to extend to 
banking institutions, insurance companies, or to associations 
heretofore authorised to borrow or lend money at a higher 
rate of interest. 


VAGRANTS. 
1. Jdle and Disorderly Persons. 


By 7 J. c. 4, idle and disorderly persons shall be sent to 
the house of correction ; and by 17 G. II. ¢. 5, idle and dis- 
orderly person are thus described inter alia:—1. All persons 
who, not having wherewith to maintain themselves, live 
idle without employment, and refuse to work for the usual 
and common wages given to other labourers in the like work 
in the parishes or places where they are. 2. All persons 
going about from door to door, or placing themselves in 
streets, highways, or passages, to beg or gather alms in the 
parishes or places where they dwell—all these shall be deem- 
ed idle and disorderly persons. And it shall be lawful for 
one justice to commit such offenders (being convicted thereof 
before him, by his own view, or confession, or oath of one 
witness) to the house of correction, to be kept to hard labour, 
not exceeding one month. And any person may apprehend, 
and carry before a justice, any such persons going about 
from door to door, or placing themselves in streets, high- 
ways, or passages, to beg alms in the parishes or place where 
they dwell, and if they shall resist or escape from the person 
apprehending them, they shall be punished as rogues and 
vagabonds. 


2, Rogues and Vagabonds. 


By 17 G. II., c. 5, the following persons shall be deemed 
rogues and vagabonds:—1. All persons going about as pa- 
tent gatherers, or gatherers of alms, under pretences of loss 
by fire, or other casualty. 2. Persons going about as collec- 
tors for prisons, gaols or hospitals. 8. Fencers. 4. Bear- 
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wards. 5. Common players, not authorised by law. 6. 
Minstrels. 7. Jugglers. 8. Gypsies. 9. Or pretending 
to have skill in physiognomy, palmestry, or like crafty 
science, or to tell fortunes. 10. Or using any subtle craft to 
deceive and impose on any of his Majesty’s subjects. 11. 
Or playing or betting at any unlawful games or plays. 12. 
All persons wandering abroad, and lodging in ale-houses, 
barns, out-houses, or in the open air, not giving a good ac- 
count of themselves. 13. All persons wandering abroad 
and begging, pretending to be soldiers, mariners, or seafar- 
ingmen. 14. Or pretending to go to work in harvest. 15. 
And all other persons wandering abroad and begging, shall 
be deemed rogues and vagabonds. 


Incorrigible Rogues are thus described by 17 G. LI. ¢. 5. 


1. All end-gatherers offending against the statute of 13 G., 
ce. 23, being convicted of such offence. 2. All persons appre- 
hended as rogues and vagabonds, and escaping from the per- 
sons who apprehend them. 38. All rogues or vagabonds who 
shall break or escape out of any house of correction, before 
the expiration of the term for which they were committed or 
ordered to be confined by this act. 4. All persons who, 
after having been punished as rogues and vagabonds, and 
discharged, shall again commit any of the said offences : all 
these shall be deemed incorrigible rogues. 


4. Apprehending Rogues. 


If any person shall be found offending against this act, the 
constable shall apprehend him, and’convey, or cause him to, 
be conveyed, to a justice of the peace—I17 G. IL, ¢. 5, § 5, 
under the penalty of 10s. for such refusal.—Zé. And any 
other person may apprehend and carry him to the constable, 
or to a justice. 

5. Punishment. 


And such justice shall order such person so apprehended 
to be publicly whipped by the constable, or shall order him 
to be sent to the house of correction (or common gaol—27T 
G. IIL., ¢. 11) till thé next sessions, or for any less time, as 
such justice shall think proper.—17 G. IL., ¢.5,§ 7. And 
if committed till the sessions, and the justices at such sessions _ 
shall, on examination of the case, adjudge such person to be 
a rogue or a vagabond, or an incorrigible rogue, they may 
order such rogue or vagabond to be detained in the house of 
correction for any further time, not exceeding six months ; 
and such incorrigible rogue, for any further time not exceed- 
ing two years, nor less than six months, and during his con | 
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finément to be whipped in such a manner, and at such times 
and places as they shall think fit. And if such incorrigible 
rogue, so ordered by the sessions to be detained in the house 
of correction, shall break out, or make his escape, or shall 
offend again in like manner, he shall be guilty of felony, and 
be transported for seven years.—17 G. II., ¢. 5, § 7, 8, 9. 
And by 13 and 14 C. II., ¢. 12, the justices in session may 
transport such rogues, vagabonds, and sturdy beggars, as 
shall be duly convicted and adjudged to be incorrigible.—§ 
23. 
6. Penalty for Lodging Vagrants. 

If any person shall knowingly permit any rogue, vaga- 
bond, or incorrigible rogue, to lodge or take shelter in his 
house, barn, or other out-house or building, and shall not 
apprehend and carry him before a justice, or give notice to 
the constable to do so, he shall forfeit not exceeding 40s., 
nor less than 10s., upon conviction before one justice, half 
to the informer, and half to the poor, by distress and sale. 
—17 G. IL, ¢. 5, § 28. 


6. General Penalty for hindering the execution of the 
Vagrant Act. 

If any constables or other officer, or governor of any house 
of correction, shall be defective in his duty ; or if any person 
shall hinder the execution of this act, or shall rescue any per- 
son apprehended, or aid therein, he shall, on conviction be- 
fore one justice, forfeit not exceeding £5, nor less than 10s., 
and in default, be committed to the house of correction, with 
hard labour, not exceeding two months.—17 G. IT., ¢. 5, § 22. 


VEGETABLES. 


By 4 & 5 V.,c. 25, § 84, if any person shall steal, or shall 
destroy, or damage with intent to steal, any tree, sapling, 
shrub, bush, plant, root, fruit or vegetable production, grow- 
ing in any garden, orchard, nursery-ground, hot-house, green- 
house, or conservatory, every such offender, being convicted 
thereof before a justice of the peace, shall forfeit and pay, 
over and above the value of the article or articles so stolen, 
or the amount of the injury done, such sum of money, not ex- 
ceeding £5, as to the justice shall seem meet; and if any 
person so convicted shall afterwards commit any of the said 
offences, such offender shall be deemed guilty of felony, and . 
being convicted thereof shall be lable to be punished as in 
the case of simple larceny. § 85. If any person shall steal, 
or shall destroy or damage with intent to steal, any cultivated 
root or plant used for the food of man or beast, or for medi- 
cine, or for dyeing, or for or in the course of any manufac- 
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ture, and growing in any land open or enclosed, not being a 
garden or nursery ground, every such offender, being con- 
victed thereof before a justice of the peace, shall forfeit and 
pay, over and above the value of the article or articles stolen, 
or the amount of the injury done, such sum of money not ex- 
ceeding 20s. as to the justice shall seem meet; and in default 
of payment thereof, together with the costs if ordered, shall 
be committed to the house of correction for any term not ex- 
ceeding one calendar month, unless payment be sooner made. 

Byl0&11V., ¢.4, § 7, the attempt to set fire to any stock 
to any vegetable produce of such kind, and with such in- 
tent, that if any offence was complete the offender would be 
guilty of felony, &c., is made felony and punishable accord- 
ingly. 

Hor forms of proceeding see title “ Summary Conviction.” 


VESSELS. 


By 4&5 V., c. 25, § 21, if any person shall steal any 
goods or merchandise in any vessel, barge or boat of any de- 
scription whatsoever, in any port of entry or discharge, or 
upon any navigable river or canal, or in any creek belonging 
to or communicating therewith, or from any dock, wharf, or 
quay adjacent, such offender shall upon conviction be liable 
to any of the punishments which the court may award, as set 
forth in the act. | 

See also “‘ Navigation,” ‘‘ Wreck.” 


WAREHOUSE. 


By 4 & 5c. 25, § 20, if any person shall break and enter 
any shop, warehouse, or counting house and steal therein any 
chattel, money, or valuable security, every suchoffender 
being convicted thereof shall be liable to any of the punish- 
ments which the court may award, as therein mentioned. 

See title “ Punzshment..”’ 


WAREHOUSE-MAN. 


By 12 V., c. 12, § 1, any warehouse-man, forwarder, car- 
rier, agent or clerk, giving a false receipt, with intent to 
defraud, shall be guilty of a misdemeanor. 

See further ‘ False Receipts.” 


WARRANT. 


A warrant is a precept under the hand and seal of a 
magistrate or other public functionary, directed to some 
officer, either to arrest an offender or to seize or distrain upon 
his goods, to be dealt with respectively in either case accord- 
ing to law. A warrant can only be executed by some one or 
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more of the persons to whom it is directed, unless indeed it 
be directed to the sheriff, who may either by parol or by 
precept in writing, authorise an officer, sworn and known, to 
execute it, but the sheriff cannot empower any other person 
without a precept in writing.—1 Haw. c. 60,§ 11. If the 
warrant direct the officer to cause the party complained of to 
come before some justice of the peace, to find surety for 
keeping the peace, the officer before he makes any arrest, 
ought first to require the party to go with him, and find 
sureties according to the purport of the warrant, and if he 
refuses, the officer may carry him by force before the magis- 
trate, or confine him insome gaol till he can be conveniently 
brought before the magistrate—Jlbid. If the warrant 
specially direct that the party shall be brought before the 
justice who issued it, the officer ought not to carry him before 
any other ; but if the warrant be general, to bring him before 
any justice, the officer has then the election to bring him 
before any justice he pleases, and may carry him to prison 
for refusing to obey the warrant.—TLbid. 

By 16 V.,c. 179, § 38, any warrant or search warrant may 
be granted or issued on a Supday as well as on any other 
day. . 

Th what cases, and in what form a warrant may be granted 
for the apprehension “of a party, see ‘‘ Arrest,’ titles 
<< Justices of the Peace.” 

For what cause, and in what form a warrant of commit- 
ment may be issued, see title “‘ Commetment.” 

And see further, ‘‘ Distress,” ‘Search Warrant,” and 


“‘ Habeas Corpus.” 
WEIGHTS AND MEASURES. 


By the *4 G. IV., c. 16, the secretary shall furnish each 
district with a true standard. 

§ 6. And all store-keepers, shop-keepers, millers, distillers, 
butchers, bakers, hucksters, and other trading persons, who 
shall have in their possession any weights or measures, 
whereby they sell or buy articles, other than such as have 
been examined and stamped as aforesaid, shall, upon being 
convicted before any one justice, on the oath of one witness, 
forfeit £2 for every offence, to be levied with reasonable 
costs, by distress and sale, and in default the offender shall 
be committed to the common gaol for any term not exceed- 
ing one month. ‘The other sections of this act are repealed 
by the 12 V., c. 85. 

* By the 3 V., c. 17, § 3, information of the inspector 
upon oath to be prima facie evidence for a conviction. 


Cleiahts ana Measures, 849 


By 12 V., ¢. 85, § 2, the inspectors of licenses (a) are to be 
also inspectors of weights and measures within their respective 
districts; § 3, and to stamp, if found true, all weights and 
measures submitted to them; § 4. to attend for that purpose 
at such times and places as the magistrates in quarter sessions 
shall appoint; and every storekeeper, shopkeeper, miller, 
distiller, butcher, baker, huckster, or other trading person, 
wharfinger or forwarder, who shall two months after the 
appointment of an inspector therefor, use any weight or 
measure not duly stamped according to law, or which shall 
be found light or otherwise unjust, shall, on conviction, forfeit 
not more than £5, nor less than £2, to be recovered under 
the next section, and every such light or unjust weight or 
measure so used, shall, on being discovered by any such in- 
spector, be seized, and on conviction of the offender be forfeited 
. and broken up by the inspector. § 5. It shall be lawful for 
every such inspector at all reasonable times, to enter any 
shop, store, warehouse, stall, yard, or place whatsoever with- 
in his division, where any commodity shall be bought, sold 
or exchanged, weighed, exposed, or kept for sale, or weighed 
or for conveyance or carriage, and there to examine all 
weights, measures, steelyards, or other weighing machines, 
and to compare and try the same with the copies of the 
standard weights or measures provided by law; and if any 
shall be found unstamped or light, or otherwise unjust, the 
same shall be liable to be seized and forfeited, and the person 
in possession of the same shall, on conviction, forfeit a sum 
not exceeding £2 for the first, and £5 for every subsequent 
offence, to be recovered with reasonable costs before any 
justice of the the peace on the oath of the inspector, or any 
other credible witness, and if not forthwith paid, to be 
levied by distress and sale, and in default of distress the 
offender shall be committed to the common gaol of the 
district for any term not exceeding one month; penalties 
under this act to belong to the crown, and be paid to the 
inspector, to be accounted for with other publicmoneys; and 
any person who shall have m possession a steelyard or other 
weighing machine, found on examination to be incorrect or 
unjust, or shall neglect or refuse to produce for examination 
when required all weights, measures, steelyards, or other 
weighing machines in his possession, or shall obstruct or 
hinder such examination, shall be liable to a like penalty, to 
be recovered and applied as aforesaid; but no such penalty 


(a) Repealed by 18 V.,c. 185, and the municipal council authorised to 
appoint inspectors. 
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shall be incurred until two months at least after a standard 
of weights and measures shall have been received by the in- 
spector. § 6. Forging or counterfeiting any stamp or mark 
used for stamping or making weights or measures, to be a 
misdemeanor, and the offender liable to fine and imprison- 
ment not to exceed three calendar months; and if any person 
shall knowingly sell, alter, dispose of, or expose to sale, any 
weight or measure, with such forged stamp or mark thereon, 
shall for every such offence forfeit, on conviction, a sum not 
exceeding £10, nor less than 40s.; and the same shall be 
forfeited and broken up by the inspector. § 7. If any in- 
spector shall stamp or mark any weight or measure, not duly 
compared and verified by the standard weights and measures, 
or shall be guilty of any breach of duty under this act, he 
shall forfeit on conviction a sum not exceeding £5, to be 
recovered as aforesaid. § 8. Inspector’s fee for every 
weight or measure marked or stamped, to be 6d. and no more. 
§ 9. In cases of more than one inspector for the district, 
standard weights and measures to be lodged with such in- 
spector as the magistrate in quarter sessions may direct. § 
10. Inspectors to give one month’s notice in a newspaper 
from time to time, and at least once a year, of the days and 
places to be appointed by the magistrates in quarter sessions, 
when he will attend to examine weights and measures. § 
11. Former inspectors to hand over to the inspectors under 
this act all and every standard weight and measure, balance, 
stamp, brand, and other machine, or copy thereof in their 
custody, under a penalty of £5, to be recovered as aforesaid. 
§12. Whenever any municipal body shall appoint an inspector 
for any city, town, or incorporated village, such inspector 
may apply to the inspector under the provisions of this act, 
for the district, &c., within which such city, &c., shall be situate, 
to adjust a copy of any of the standard weights and measures 
for the use of such inspector, and upon producing to such in- 
spector such weights and measures as shall be required for 
such city, &c., it shall be the duty of such inspector carefully 
to compare and adjust, and to seal, stamp, or mark the same 
as provided by law, for the like fees as in other cases; and 
thereupon the powers, duty, and liabilities of the inspectors 
appointed under this act shall cease, as to such city, Xc., and 
devolve upontheinspectorthereof. § 12. In case of removal 
from office, resignation or removal from the place, such in- 
spector to deliver over to his successor in office all beams, 
stamps, and standard weights and measures in his possession ; 
and in case of death his representatives to doso; and in case 
of neglect or refusal, in addition to the penalties hereinbefore 
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provided, such successor may maintain an action on the case 
against the party or parties, and recover double the value of 
such standards, with double costs of suit; one moiety to the 
plaintiff, the other to be applied in supplying such standards 
as may be required. § 14. Appeal given in cases where 
penalty inflicted shall exceed 40s. to the next general quarter 
sessions, holden not less than twelve days after conviction, 
in like manner as provided with regard to appeals, by the 
33 and 34 §§ of the 4 and 5 V., ¢. 26. 


WIFE. 


The wife of a man (in legal language a feme covert) is so 
much favoured in law on account of the matrimonial subjec- 
tion due from her to her husband, that if she commit theft, 
or even a burglary, by his coercion, or merely in his com- 
pany (when the law presumes a coercion), she is held to be 
exempt from punishment; being considered as acting in 
either of these instances by compulsion, and not of her own 
free will. ‘This doctrine; Sir William Blackstone observes, 
is at least a thousand years old, being to be found among the 
laws of king Ina, the West Saxon.—4 Bl. Com. 28. The 
presumption of coercion, does not amount to more than a 
prima facie presumption of law, and therefore if it appear 
in evidence that the wife was not drawn to the offence by 
the husband, but that she was in fact the principal instiga- 
tor of it, or was acting herself as a free and independent 
agent, she is in this case guilty as well as the husband. If 
the wife also procure her husband to commit the offence, she 
is then an accessory before the fact, in the same manner as 
if she had been sole.—1 Hale, 516; 2 Haw., 29, § 34. 

There are also some exceptions to the impunity of the wife 
in committing crimes, even though acting under the coercion 
of her husband, by reason of the heinousness of the offence 
committed. Thus, in treason, no plea of coverture shall 
excuse the wife.—4 Bl. Com. 29. In murder also, and 
offences of the like description, which are prohibited by the 
law of nature, and are mala in se, the wife is held a respon- 
sible agent notwithstanding the coercion of her husband. 

In inferior misdemeanors, there is also another exception as 
to the responsibility of the wife, for she may be indicted and 
punished with her husband for keeping a brothel ; this being 
considered to be an offence touching the domestic economy 
of the house, in which the wife has necessarily a principal 
share, and of that description, moreover, which the law pre- 
sumes to be generally conducted by the intrigues of the 
female sex.—1 Haw., c. 1, § 12. But a prosecution for a 
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conspiracy is not maintainable against husband and wife 
only, because they are esteemed but one person in law; 
and in order to support an indictment for conspiracy 
there must be a conspiring between two persons at the 
least.—1 Haw., c.72, § 8. In all cases, however, where 
the wife offends alone, without the company or coercion 
of her husband, she is then as much responsible for 
her offence as any feme sole.—4 Bl. Com. 29. And 
whenever she commits an offence in the absence of her hus- 
band, it will be no excuse that she committed it by his order. 
—R.v. Morris, R. & &. 270. Ifa woman receives stolen 
goods into her house, knowing them to be so, or lock them 
up in her chest or chamber, without the knowledge of her 
husband, she alone may be indicted. But if the ignorance 
of the husband is not satisfactorily proved, as by his con- 
tinued absence from home, or by other circumstances, the 
law will, in most cases, impute the receiving to him, and not to 
the wife.—Dalt. c. 857, p. 358. Although the husband may 
be indicted as an accessory for receiving by the wife, know- 
ing her to have committed a felony, yet the wife shall not 
be deemed an accessory for receiving by her husband. Neither 
is the wife affected by receiving jointly with her husband a 
third person, who has committed felony ; except in case of 
treason. Butif she alone, in the absence of her husband, 
and without his knowledge, knowingly receive a felon, she 
may then be indicted as an accessory, and not the husband. 
—l1 Hale, 47, 621; 1 Haw., c.1, $10. <A wife cannot be 
convicted of felony in stealing her husband’s goods. But if 
the wife take the goods of her husband and deliver them to 
B., who elopes with her and the goods, as her adulterer, this 
will then be felony in B.—Dait. c. 10, Pl. 268; R.v. Lolfree, 
Ry. § M. 243. Husband and wife being but one person in 
law, and their interest absolutely the same, they cannot give 
evidence for the benefit of each other.—Gzlé. Hv. 119; not 
even by the consent of the other party.—Cas. Temp. Hard. 
264; neither can they be witnesses against each other,—l 
Phil. 84; except in cases of personal injury to the wife, 
when she is, on the principle of humanity and justice as well 
as necessity, admitted as a witness against her husband; as 
where the husband is indicted for shooting at her, or attempt- 
ing to poison her, or for assaulting and beating her.—1 Str. 
6338, B. NV. P. 287; R. v. Whitehouse, 2 Russ. 606; R. v. 
Jagger, 16. But in these cases, the wife ought only to be 
admitted to prove facts which cannot be proved by any other 
witness.-Per Holrogd, J., 2 Russ. 606. So her dying de- 
clarations are admissible against him, in the case of murder. 
—. v. Woodcock, 1 Leach. 500; R. v. John, 1b. 504, n. 
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(a). So the wife is always permitted to swear the peace 
against her husband.—0. Finally, it seems to be allowed 
that in all cases where a wife is a competent witness against 
her husband, she is also an admissible witness for him.—R. 
v. Perry, cit. in R. v. Serjeant, 1 Ry. & M. 354. And the 
same rules of necessity which admit the wife to give evidence 
against her husband, will also permit the husband to be a 
witness against the wife, in cases of personal injury,—such 
as murder, assault, and surety of the peace where any vio- 
lence is threatened by the wife against the husband. ‘There 
is a foolish notion prevalent with the lower orders in Eng- 
land, that if a man sell his wife with a halter round her neck, 
in market overt, this operates as a divorce, ‘‘ a vinculo ma- 
trimont,” and that both buyer and seller may lawfully make 
such a bargain. Such a brutal act is, however, grossly ille- 
gal, and indictable at common law as a misdemeanor. 


WILLS. 
See ‘‘ Registry Office.”’ 
WINES. 
See ‘ Spirituous Liquors.” 
WITNESSES. 


Witnesses may be compelled to give their evidence in 
criminal cases by recognizance or subpeena. If a witness 
examined before a justice refuses to be bound over, the jus- 
tice may commit him—2 Hale, 284. And where a married 
woman refused to undertake to appear at the trial, or to find 
sureties for her appearance, the magistrate was held justified 
in committing her.—3 M. ¢ S. 1. But though a person 
may be committed for not entering into recognizance to pro- 
secute and give evidence, yet the party shall not be commit- | 
ted for his inability to find a person to join in such recog- 
nizance to prosecute and give evidence ; his own recognizance 
is all that can or ought to be required.—Arch. Com.12. If 
the witness, after being served with a subpena, neglect to 
appear, an application may be made in the Court of King’s 
Bench for an attachment against him.—k. v. Ring, 8 T. 
R. 685; 1 Star. Hv. 119. <A witness, whether bound over 
or subpeenaed, or attending voluntarily for the dona fide pur- 
pose of giving evidence, is privileged from arrest, eundo, 
redeundo et morando, if no more than a necessary time is 
occupied by him upon either of those occasion.—l. H. B. 
636; 2 Bl. 1118. In allowing witnesses time sufficient for 
these purposes, the courts are always disposed to be liberal. 
—1 Phil. Hv. 4. If a witness, under such circumstances, 
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be arrested, the court out of which the subpena issued, or 
the judge of the court in which the cause has been tried, 
will, upon application, order him to be discharged ; but this 
privilege of a witness does not extend to arrest by his bail, 
for the purpose of surrender; for he is supposed to be in 
their custody even while he is attending as a witness.— zp. 
Lyne, 3. Star. Rep. 182. 

*By stat. 3 Wm. IV. c. 2 § 8, it is enacted, that when the 
attendance of any person in gaol or upon the limits, shall be 
required in court, at the assizes, the court shall and may in 
its discretion, order the sheriff, gaoler, or other person hay- 
ing the custody of such prisoner, to deliver him to the 
person named in such order to receive him, which person 
shall thereupon instantly convey such prisoner to the place 
where the court issuing such order shall be sitting, to receive 
and obey such further order as to the said court shall seem 
meet, provided that no prisoner for debt or damages be 
removed out of the district. 

By 4&5 V., ¢. 24, ¢. 22, any person convicted of mis- 
demeanor (except perjury) after sentence endured may be a 
competent witness. 

By 9 V., c. 35, witnesses in criminal cases may be sum- 
moned by subpoena from any part of the province. 

To dissuade or endeavour to dissuade a witness from giving 
evidence against a person indicted, is an offence at common 
law, though the persuasion should not succeed, and for which 
the party may be indicted as for a misdemeanor.—1 Haw. 
P. C., ¢. 21,§ 15; &. v. Lawley, 2 Str. 904. 


Payment of the Expenses of Witnesses. 


» In civil cases a witness is not bound to attend unless his 
reasonable expenses be previously tendered to him, but in 
criminal cases he is bound to attend unconditionally.—2 
Haw., c. 46, § 178. 

By 14 & 15 V., c. 119, in all cases of summary proceed- 
ings where persons are supcenaed to give evidence before 
justices in cases of assault, trespass, or misdemeanor, such 
witness shall be entitled, in the discretion of the magistrate, 
to receive at the rate of two shillings and six pence for every 
day’s attendance, where the distance travelled in coming to 
and returning from such adjudication does not exceed ten 
miles; and three pence for each mile above ten. § 6. In all 
cases above the degree of misdemeanor witnesses shall not 
be allowed any thing for their attendance or travel, except 
under the order of the court before which the trial shall be had. 

By 20 Vic. ¢. 29 (act for the Summary Trial of Juvenile 
Offenders), §16, justices of the peace before whom the party 
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shall be tried, may order payment to the prosecutor and 
witnesses of their reasonable expenses. 
See title ‘‘ Juvenile Offenders,” p. 497. 
For the mode of procuring the attendance of witnesses 
upon any examination or hearing, see “* [ndictable Offences,” 
“ Summary Conviction.” 


Form of an Indictment for dissuading a Witness to give evidence. 
(Cuirrty.) 


County of ; The jurors, &c. That on, &c., a certain 

to wit. writ of our lady the Queen, called a subpena 
ad testificandum, had been and was duly issued and tested, by 
and in the names of C. D. of &c. at &c. the same day and year 
aforesaid, the said ©. D. then and there being custos rotulorum, 
in and for the same county, which said writ was directed to E. 
F. and G. H. by which said writ our said lady the Queen com- 
manded, &e. (recite the writ), And the jurors, &c., do further 
present that a copy of the said writ was on, &c. at &c. duly 
served on the said J. K. who then and there had notice to 
appear and give evidence according to the exigency of such 
writ, and that the evidence of the said J. K. at the time of 
issuing the said writ, and from thence until and upon the said, 
&c. therein mentioned, was material and necessary to have 
been given before the said grand jury, on the said bill of indict- 
ment so to be preferred against the said A. B. as aforesaid ; 
and that at the sessions of the peace, holden by adjournment 
at aforesaid, in and for the said county, on, &c. aforesaid, 
such bill of indictment was preferred against the said A. B. to 
and before a certain grand jury, then and there assembled in 
that behalf. And the jurors, &c. do further present that A. B., 
late of, &c., being an evil disposed person, and contriving and 
intending to obstruct and impede the due course of justice on, 
&c., unlawfully and unjustly dissuaded, hindered, and _ pre- 
vented, the said J. K. from appearing before the said justices 
at the said sessions of the peace, holden as aforesaid, to testify 
the truth and give evidence before the said grand jury, on the 
said bill of indictment so preferred against the said A. B. as 
aforesaid ; (and the said A. B. in consequence thereof, did not 
so appear and give evidence according to the exigency of the 
said writ,) to the great obstruction, hindrance, and delay of 
public justice, in contempt, &c. tothe evil, &c. and against the 
peace, &c. And the jurors aforesaid, upon their oath aforesaid, 
do further present, that on the said, &c., a certain other writ of 
our said lady the Queen had duly issued, directed to the said 
E. F. and G. H., by which said last mentioned writ our said 
lady the Queen commanded the said E. F. and G. H. that, &c. 
(recite the writ). And the jurors, &c. do further present, that 
the evidence of the said J. K. at the time of issuing the said 
last mentioned writ, and from thence until and upon the said, 
&c. therein mentioned, was material and necessary to have 
been given before the said grand jury, in the said bill of in- 
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dictment, to be preferred against the said A. B, as aforesaid. 
And the jurors, &c., do further present, that the said A. B. 
being an evil disposed person, &c. (same as first count saying, 
‘‘ endeavoured to dissuade,’ &c. and omitting the allegation 
between the brackets.) 


WOLVES. 


By .*6. W. LV., o. 29, the *49,G..d1L.,.c..3, 18 repealed, 
§ 2. Any person who shall produce the head of a wolf with 
the ears on before any justice of the peace, acting for any 
district in this province, and shall make oath or affirmation, 
as the case may be, or otherwise prove to the satisfaction of 
the justice that the wolf was killed within that district, or 
within one mile of an actual settlement in the district, shall 
be entitled to receive of the treasurer of the district the sum 
of £1 10s. as a bounty for the same. § 4. The justice before 
whom the head of the wolf shall be produced having first cut 
off the ears thereof, shall give the person a certificate that 
the fact has been proved to his satisfaction, which certificate 
shall authorise the person holding the same to demand and 
receive from the treasurer the said bounty, § 4, who shall 
pay the same on presenting such certificate, provided the 
funds of the district in hand shall enable him, otherwise 
out of the first moneys which shall come into his hands. 
§ 5. Annual expenses for building a court-house and gaol, 
and keeping the same in repair, the fees of the clerk of 
the peace, and salary of the gaoler, the maintenance 
of prisoners, and wages of members of Assembly, to be first 
paid. § 6. When the funds of the district are insufficient, 
such certificate shall be a lawful tender towards any district 
rate or assessment, wherein such wolf shall have been des- 
troyed. § 7. This act to be in force for four years. 

Continued by different statutes and lastly by 20 V., ¢. 16. 


WOMEN. 


If a woman, quick with child, be condemned either for 
treason or felony, she may allege her being with child, in order 
to get the execution respited, and thereupon the sheriff shall 
be commanded to take her into a private room and impannel 
a jury of matrons, to try and examine whether she be quick 
with child or not; andif they find her quick with child, the 
execution shall be respited till her delivery. But a woman 
cannot demand such respite of execution by reason of her 
being quick with child more than once.—2 Haw. 464. 

See also “Abduction,” “ Rape.” 


| WOOD. 
By 4&5 V., c. 25, § 33, if the whole or any part of any 
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tree, sapling or shrub, or any underwood, or any live or dead 
fence, or any post, pale, rail or stile, or gate, or any part 
thereof, being of the value of two shillings at the least, shall 
by virtue of a search warrant, to be granted as in the said 
act 1s mentioned, be found in the possession of any person, 
or on the premises of any person with his knowledge; and 
such person being carried before a justice of the peace, shall 
not satisfy the justice that he came lawfully by the same, he 
shall on conviction by the justice, forfeit and pay over and 
above the value of the article or articles so found, any sum 
not exceeding £2. § 55. Any person found committing any 
offence punishable by this act, either upon indictment or 
summary conviction, may be immediately apprehended with- 
out a warrant by any peace officer, or by the owner of the 
property, or by the servant of any person authorised by such 
owner, and forthwith taken before some neighbouring justice, 
to be dealt with according to law ; and if any credible witness 
shall prove on oath before a justice that there is reasonable 
cause to suspect that any property whatsoever, with respect 
to which any such offence shall have been committed, is in 
any dwelling-house, outhouse, garden, yard, croft or other 
place or places, the justice may grant a search warrant, as 
in the case of stolen goods. 


WORKMEN. 
By stat. 2 & 3 Hd. VI, c. 15, § 1, if any artificers, 


workmen, or labourers do conspire, covenant or promise 
together, or make any oaths, that they shall not make or do 
their works but at a certain price or rate; or shall not enter- 
prise or take upon them to finish that another hath begun ; 
or shall do but a certain work in a day; or shall not work but 
at certain hours and times ;—that then every person so con- 
spiring, covenanting, swearing or offending, being lawfully 
convicted thereof, by witness, confession or otherwise, shall 
forfeit, for the first offence, £10 to the King, if he have suffi- 
cient to pay the same, and do also pay the same within six 
days next after his conviction; or else shall suffer for the 
same offence twenty days’ imprisonment, and shall have only 
bread and water for his sustenance: and for the second 
offence, shall forfeit £20 to the King, if he have sufficient to 
pay the same, and also do pay the same within six days next 
after his conviction; or else shall suffer for the second offence 
punishment of the pillory ; (a) and for the third offence, shall 
forfeit £40 to the King, if he have sufficient to pay the 


(a) Punishment of the pillory abolished by 4 & 5 V., c. 24, 2 31. 
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same, and also do pay the same within six days next after 
his conviction, or else shall sit on the pillory and lose one 
of his ears; and also shall, at all times after that, be taken 
as a man infamous, and his sayings, depositions on oath, not 
to be credited at any time, in matter of judgment. 9 3. 
Justices of the assize, justices of the peace, Xc., at all and 
every their sessions and courts, shall have full power and 
authority to inquire, hear and determine all and singular 
such offences committed, against this statute, and to punish, 
or cause to be punished, the offenders, according to the 
statute. Any one workman may refuse to work, tril he is 
paid the price he pleases to fix upon his own labour ; but if 
two or more enter into an engagement of this kind, they are 
guilty of a conspiracy, and may be prosecuted by an indict- 
ment, or an information.—4 Bl. Com. p. 160. 

By 4&5 V., ¢. 27, § 25 in case of any assault committed 
in pursuance of any conspiracy to raise the rate of wages, 
the courts may sentence the offender to be imprisoned for 
any term not exceeding two years, and may also (if it shall 
so think fit) fine the offender, and require him to find sureties 
for keeping the peace. 

See also titles “Conspiracy,” and “‘Master and Servant.” 


WRECK. 


By 4 & 5 V., ¢. 25, § 22, whosoever shall plunder or steal 
any part of any ship or vessel which shall be in distress or 
wrecked, stranded or cast on shore, or any goods, merchan- 
dize or articles of any kind belonging to such ship or vessel, 
and be convicted thereof, shall be liable at the discretion of 
the court to be imprisoned at hard labor in the provincial _ 
penitentiary for any term not exceeding fourteen years nor 
less than seven years, or to be imprisoned in any other prison 
or place of confinement for any term not exceeding two 
years. § 23. If any goods, merchandize or other articles, 
belonging to any ship or vessel in distress or wrecked, strand- 
ed or cast on shore, as aforesaid, shall, by virtue of a search 
warrant to be granted as hereinafter mentioned, be found in 
the possession of any person, or on the premises of any per- 
son with his knowledge, and such person being carried before 
a justice of the peace shall not satisfy the justice that he 
came lawfully by the same, then the same shall, by order of 
the justice, be forthwith delivered over to or for the use of 
the rightful owner thereof; and the offender on conviction 
before the justice, shall forfeit and pay such sum of money 
not exceeding £20, as to the justice shall seem meet. § 24. 
If any person shall offer or expose for sale any merchandise, 
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or other articles which shall have been unlawfully taken, or 
reasonably suspected so to have been, from any ship or 
vessel in distress or wrecked, stranded or cast on shore, as 
aforesaid, in any such case any person to whom the same 
shall be offered for sale, or any officer of the customs or 
peace officer, may lawfully seize the same, and shall with all 
convenient speed carry the same, or give notice of such 
seizure, to some justice of the peace; and if the person who 
shall have offered the same for sale, being duly summoned 
by such justice, shall not appear and satisfy the justice that 
he came lawfully thereby, then the same shall be forthwith 
delivered over by order of the justice to the rightful owner 
thereof, upon payment of a reasonable reward (to be ascer- 
tained by the justice) to the person who seized the same; 
and the offender upon conviction shall pay not exceeding £20, 
as to the justice shall seem meet. | 

By statute 4 & 5 V., c. 26, § 8, whosoever shall unlawfully 
exhibit any false light or signal with intent to bring any ship 
or vessel into danger, or shall unlawfully and maliciously do 
any thing to the immediate loss or destruction of any ship or 
vessel in distress shall be guilty of felony, and being con- 
victed thereof shall suffer death. § 10. Whosoever shall by 
force prevent or impede any person endeavouring to save his 
life from any ship or vessel which shall be in distress or 
wrecked, stranded or cast on shore (whether he shall be on 
board or shall have quitted the same) shall be guilty of 
felony, and being convicted thereof shall be liable at the dis- 
cretion of the court to be imprisoned at hard labour in the pro- 
vincial penitentiary for the term of his natural life, or for any 
term not less than seven years, or'to be imprisoned in any other 
prison or place of confinement for any term not exceeding two 
years. § 11. Whosoever shall unlawfully and maliciously des- 
troy any part of any ship or vessel which shall be in distress, or 
wrecked, -stranded or cast on shore, or any goods, mer- 
chandize, or article of any kind belonging to such ship 
or vessel, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be 
imprisoned at hard labour in the provincial penitentiary for 
any term not less than seven years, or to be imprisoned in 
any other prison or place of confinement for any term 
not exceeding two years. 

By stat. 4 & 5 V., ¢. 27, § 24, if any person shall assault, 
and strike, or wound any magistrate, officer, or other person 
whatsoever, lawfully authorised, on account of the exercise 
of his duty, in or concerning the preservation of any vessel 
in distress, or of any vessel, goods or effects, wrecked, 
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stranded or cast on shore, or lying under water, every such 
offender being convicted thereof shall be lable to be impri- 
soned at hard labour in the provincial penitentiary for any 
term not less than seven years, or to be imprisoned in any 
other prison or place of confinement for any term not 
exceeding two years. 

For proceedings to recover penalties under 4 & 5 V., ¢. 
25, see title ‘* Swmmary Conviction.” 


PAWNBROKERS. 


By the 14 & 15 V., c. 82, § 1, pawnbrokers are required 
to take out a license annually under the penalty of £50. 
§ 2. A duty of £15 thereon to be paid to the collector of 
customs. ‘The subsequent clauses of the act contain pro- 
visions for regulating the mode of carrying on the business, 
the rates of profits to be taken, the giving of notes or 
duplicates for the articles pawned or pledged. The arrest 
of parties offering goods in pawn not giving a good account 
of themselves—their committal to gaol by a justice—the 
granting of a search warrant to the owner of goods suspected 
to be unlawfully pawned, &c.; and by § 24, such justice may 
compel any pawnbroker to produce his books and vouchers, 
and if he neglects or refuses to produce the same in a true 
and perfect state, he shall be hable to a fine not exceeding 
£10 nor less than £5. § 27. But no fees shall be taken 
by any justice for any warrant or summons issued under the 
act. For the remaining proyisions the act itself may be 
referred to. 
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treasurer. § 83. Associations to hold an annual fair or 
exhibition to be open to all competitors from any part of the 
province. ‘The directors to hold an annual meeting during 
the week of the exhibition, and at such meeting shall elect a 
president and vice-presidents, and appoint the place for 
holding the next meeting and exhibition, and may make rules 
and regulations for the management thereof, appoint a local 
committee at the place of such exhibition and prescribe their 
powers and duties. § 34. The Board of Agriculture in con- 
junction with the president and vice-presidents of the Board 
of Arts and Manufactures, or any persons named by the 
board in their place shall be the council of the association, 
with full powers: and all grants of money, subscriptions, or 
other funds appropriated for the use cf the association (except 
money collected by or granted to any local committee for 
the local expenses of the exhibition), shall be received by and 
expended under the direction of the said board as such 
council, and the secretaries of the said board and of the 
Board of Arts and Manufactures, shall be ea officio joint 
secretaries of the association. § 35. All contracts and legal 
proceedings of the association shall be had with the Board of 
Agriculture, so constituted as such council in its corporate 
capacity. § 36. Municipalities authorised to grant money 
or land in aid of the association, or of any Agricultural or 
Horticultural Society, or Mechanics’ Institute within the 
municipality. 


AGRICULTURAL SOCIETIES IN UPPER CANADA. 


County or Hlectoral Division Societies. 


§ 37. An Agricultural Society may be organised in each 
electoral division whenever fifty persons shall become members 
thereof by signing a declaration in the form A annexed to 
the act and each paying not less than five shillings annually 
to the funds of the society, a true copy of such declaration 
(within one month after the money has been so paid), to be 
transmitted to the Board of Agriculture. § 38. The object 
of such societies, and of the township or branch societies in 
connexion therewith shall be to encourage improvement in 
agriculture or horticulture, by holding meetings for discus- 
sing and for hearing lectures on husbandry, by promoting 
the circulation of agricultural periodicals, importing seeds, 
plants and animals of new and valuable kinds, by offering 
prizes for essays on questions of scientific enquigy relating 
to agriculture or horticulture, manufactures, and works of 
Part, and by awarding premiums for excellence in raising or 
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introducing stock, the invention or improvement of agricul- 
tural implements and machines, the production of grain, 
vegetables, plants, flowers and fruits, &. The funds not to 
be expended otherwise, and the directors empowered to make 
by-laws. § 89. Annual meeting to be held on the third 
week in January for the election of a president and vice- 
president, a secretary and treasurer, and not more than seven 
directors. § 40. Presidents of township Agricultural 
Societies, and of Mechanics’ Institutes receiving government 
aid, and of Boards of Trade (or any other person appointed 
by such society, institute or board, in the place of such 
president), within the county, to be in addition to those 
before named, ez officio directors of the county society. Pro- 
vided that such township society and Mechanics’ Institute shall 
have contributed £2 10s. annually to the funds of the county 
society. § 41. Mectings of the officers and directors to be 
held pursuant to adjournment, or called by written notice to, 
and by authority of the president, or senior vice-president 
in his absence, at least one week before the day appointed. 
Five to be a quorum. § 42. Said officers and directors to 
prepare and present at the annual meeting a report of their 
proceedings during the year, and to contain certain statements, 
also a detailed statement of receipts and disbursements ; a 
true copy of such report certified by the president or secretary 
to be sent to the Board of Agriculture on or before the first 
day of April following. § 43. County societies to receive 
reports of township or branch societies and transmit them to 
the Board of Agriculture with appropriate remarks. § 44. 
Officers and directors to answer queries and afford such in- 
formation from time to time to the Board of Agriculture as 
may be required, touching the interests or condition of 
agriculture in such county, and generally to act as far as 
practicable upon the recommendations of said board. 


TOWNSHIP SOCIETIES. 


§ 45. A township or branch Agricultural Society may be 
organised in each township in Upper Canada, or in any two 
or more townships together whenever a sufficient number of per- 
sons, not less than twenty-five, shall become members by signing 
a declaration in the form of schedule A, and subscribing not 
less than £10 annually to the funds thereof. A true copy 
of such declaration certified by the president or vice-president 
of such society, to be forthwith transmitted to the county 
society. #§ 46. Such societies to hold their annual meetings 
in the second week in January, and elect a president, vice- 
president, secretary and treasurer, and not less than three 
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nor more than nine directors. §47. Said officers and directors 
to prepare and present to their annual meeting a report of 
their proceedings during the year in the same manner as 
county societies, and transmit a certified copy to the secretary 
of the county society in time for their annual meeting in 


February. 


HORTICULTURAL SOCIETIES. 


§ 44. Any number of persons, not less than twenty five 
may form themselves into a Horticultural Society for any 
city, town, village, township or parish, or union of two or 
more thereof, in Upper or Lower Canada, by signing a 
declaration in the form of schedule A, with necessary alter- 
ations as to name, and subscribing not less than £10 annually 
to the funds thereof. § 49. Declaration to be in duplicate, 
one part to be written and signed on the first page or pages 
of a book to be kept by the society for recording its proceed- 
ings during the first year; and the other part written and 
signed on paper or parchment to be sent by post to the 
Minister of Agriculture, who shall cause a notice thereof to 
be inserted in the Canada Gazette. § 50. After insertion 
in the Gazette, such society to be a body corporate and politic, 
with power to hold and alienate property. § 51. And power 
to make by-laws for prescribing the mode of admission of new 
members and election of officers and regulation of afiairs. 
§ 52. To hold annual meeting in the first week in February 
and at such other time as may be provided for by its by-laws : 
and at such annual meeting to elect a president, vice-president, 
a secretary and treasurer, and not less than three nor more 
than nine directors. § 538. Said officers and directors to 
prepare and present to the annual meeting a report of their 
proceedings during the year as directed for county Agricul- 
tural Societies, but with reference to Horticulture only. 


GENERAL PROVISIONS. 


§ 54. The exhibition of the county society shall be held 
-~whenever the majority of the directors, or of a quorum, shall 
think fit, giving public notice thereof. It shall be lawful 
for two or more county and township societies, by agreement 
between the Me ctiiys or a majority, in each society to unite 
their funds for the erection of suitable buildings, for exhibiting 
articles of producé , manufactures or works of art, or for 
animal or extra shows, ploughing matches, or for any other 
purpose likely to promote agriculture, horticulture, arts or 
manufactures, with power to hold or alienate land, &e. § 55. 
Whenever the president and secretary of the Board of 
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Agriculture shall certify to the Minister of Agriculture that 
any county society has sent to the board reports and state- 
ments as required by the act, and that the treasurer or other 
officer of such society has transmitted to said board an 
affidavit in the form of schedule B, sworn before a justice, 
stating the amount subscribed for that year, and paid to the 
treasurer of the county society by the members thereof, and 
by the township societies, it shall be lawful for the Governor 
to issue his warrant in favour of such county society for a 
sum, out of any unappropriated moneys in the hands of the 
Receiver General, equal to three times the amount appearing 
by such affidavit to be in the hands of the treasurer: provided 
that no grant shall be made unless £25 be first subscribed 
and paid to the treasurer; and provided, that the whole 
amount granted to any such Electoral Division Society shall 
not exceed £200 per annum, save and except that each of 
the counties of Lennox and Addington, Huron and Bruce, 
separately shall be entitled to receive a sum not exceeding 
£200, on the conditions specified in this act: and that the 
counties of Prince Edward, Welland, Haldimand, Grey, 
Holton, Kent, Carleton, Essex, Lambton, Lincoln, Norfolk, 
Peel and Perth shall be entitled to a sum not exceeding £250 
per annum, and on the conditions aforesaid. § 56. The 
electoral divisions designated in 16 V., c. 152, as Nos. 21, 
22, 23, 24, 25, 26, 27, 28, shall each be entitled to receive 
a sum not exceeding £100 for the encouragement of horti- 
culture, agriculture, manufactures and works of art within 
their respective limits: provided that a full equivalent for the 
sum to be so paid by the government be subscribed and paid 
to the treasurer of a society to be formed within such electoral 
division in the same manner as county agricultural societies 
under § 36 of this act, to be called ‘‘ the Society for the Upper 
Canada Electoral Division No. 21,’ (or as the case may be.) 
§ 57. Township or branch societies duly organised and send- 
ing a report of its proceedings to the county society, entitled 
to a share of the grant to the county society in proportion to 
the amount subscribed by members and deposited with the 
treasurer of the county society on or before the 1st May in 
each year, as compared with the amounts deposited by other 
township or branch societies. And the sum so deposited 
shall be repaid along with its share of the public grant when 
received by the county socity. Provided that three fifths and 
no more of the public grant shall be subject to division among 
township or branch societies: and that the declaration men- 
tioned in § 45 shall be deemed a sufficient report for the first 
year in which any township or branch society may have been 


Agviculiuval Societies. 865 


organised, and that no such township or branch societies shall 
thus receive more than three times the amount so deposited, and 
provided that no member of a township society shall by virtue 
of his subscription thereto be admitted as a member of the 
county society. § 58. The Board of Agriculture to receive 
and pay over to the county societies the public grants. The 
said board retaining for the use of the Agricultural Associa- 
tion one-tenth part of all such grants. § 59. Any treasurer 
or officer making any false affidavit or return shall forfeit 
£10 for every offence, and be liable to prosecution for per- 
jury. § 60. County societies duly organised to be bodies 
corporate, with power to hold land as a site for fairs and 
exhibitions, or for a school farm, and to sell, lease or dispose 
of the same: and any township or branch society duly 
organised may at any regular meeting adopta resolution for 
incorporation, and upon filing the same with the Secretary of 
the Board of Agriculture, be thenceforth a body corporate 
with the like powers as county societies. § 61. Provision, 
authorising county or township societies to purchase land for 
a school farm for the instruction of pupils in the science and 
practice of agriculture, not exceeding 100 acres. § 62. In- 
terpretation clause, the word “‘county’’ to mean Electoral 
Division, except where inconsistent; and the words “ Elec- 
toral Division’’ shall mean a division for the purposes of 
representation. § 63. Provides for the apportionment of 
property between LElectoral Divisions which originally 
belonged to the county society of which any such Elec- 
toral Division formed a part. § 64. The provisions of 
this act to extend to any new counties or new Elec- 
toral Divisions hereafter to be formed in Upper Canada, 
but no such new Electoral Division shall be entitled to more 
than ‘£200. § 65. Provides for the first meeting for the 
formation of Electoral Division Societies under this act. 
Such meeting to be called by the warden of the county in 
the third week in January, and all subsequent annual meet- 
ings to be called and held as provided in § 39 of this act. 


ScurpuLe A. 


We whose names are subscribed hereto, agree to form our- 
selves into a society under the provisions of the act of the 
legislature (title and date of this act) to be called the « county 
(township or branch, as the case may be) Agricultural Society 
of the county of _ ,’’ (or township of _ ); and we hereby 
severally agree to pay to the treasurer yearly, while we continue 
members of the society (any member being at liberty to retire 
therefrom upon giving notice in writing to the secretary, at any 


10g 
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time before the annual meeting, of his wish so to do) the sums 
opposite our respective names, and we further agree to conform 
to the rules and by-laws of the said society. 


NAMES. bo Ss. D. 


py 


ScHEeDuLE B. 


County of ; I A. B., of the township of treasurer 
to wit. of the county Agricultural] Society, of 
make oath and say, that the sum of has been paid into my 


hands, since the first day of February last, by the township 
Agricultural Societies of the said county, as and for the mem- 
bers’ subscription for this year; and that the sum of has 
been paid into my hands, as subscriptions for this year, by 
members of the said county society; and that the said sums, 


making in the whole the sum of __ , now remain in my hands 
ready to be disposed of according to law. 
Sworn to before me, this A.B, 
dayof A.D. 185 
Gad, 


Justice of the Peace for the County of 
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